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C. P. OF LANCASTER COUNTY. 

Directors of the Poor vs. John I. Hartman, 
Committee of Alexander Craig. 

Poor directors — Reimbursement of, out of 
pension money for maintenance of a 
lunatic — Statute of limitations — Prac- 
tice — Revised Statutes of U. S., Sec. 
4747— Acts of June IS, 18S6, P. L., 
648, § 99; April 14, 181,5, P. L., 
442, S Ml Mar(ih 81* ^60, P. L„ 
446, §§ 66 and 70; and April 8, 1861, 
P. L., 249, \ 4- 

The statute declaring pension money not li- 
able to seizure by creditors of tbe, pensioner, 
does not protect tbe money after it is turned 
over to tbe pensioner or bis committee, he being 
a lunatic. 

Directors of the poor are entitled to reim- 
bursement for the cost of maintenance of a lun- 
atic, out of pension money received from the 
United States government by his committee. 

Craig was acquitted of a criminal charge on 
the ground of insanity, and was committed by tbe 
Court to tbe care of plaintiffs, and by tbem in 
1879 placed in an insane asylum and maintained 
there. In 1890 tbe committee of Craig received 
for his use a pension of $10,873.78 and $72 per 
month from tbe Government. Out of this sum 
plaintiffs claim reimbursement A>r the cost of 
maintenance of Craig, he not having bad any 
estate when committed to their charge. 

Held, that plaintiffs were entitled to reim- 
bursement for the amount expended by tbem 
during tbe six years immediately prior to the 
filing of the case 6tated ; that while the better 
mode of procedure to procure reimbursement in 
such a case would be by application for order, 
an action of assumpsit would probably lie. 

Jane Term, 1890, No. 33. 
Case stated. 

John W. Appel and Wm. N. Appel, 
for plaintiff. 

Brown $ Hensel and James M. Walker, 
for defendant. 

November 15, 1890, opinion by Living- 
ston, P. J. 

From the case stated it appears : 

1. That plaintiffs are a body corporate 



and the official guardians of the poor in 
and for the county of Lancaster. 

2. That the defendant is the legal com- 
mittee, having charge of the person and es- 
tate of Alexander Craig, a lunatic. 

3. That Alexander Craig was at August 
Sessions, 1879, of the Court of Quarter- 
Sessions of Lancaster county, Pa., indicted 
and tried for assault and battery, and ac- 
quitted on tbe ground of insanity at the 
time of the commission of the offense, and 
was by the Court committed to the custody, 
charge and care of the Directors, etc., the 
plaintiffs, and by them placed in confine- 
ment in the hospital for the insane for said 
county, to be there confined until restored 
to reason, and until otherwise ordered by 
the Court. 

4. That in pursuance of said order of 
Court, Alexander Craig was on September 
12, 1879, received by said directors, 
plaintiffs, and confined in the hospital for 
the insane of Lancaster county until May 
26, 1888, when plaintiffs removed him to 
the State asylum for the insane at Harris- 
burg, where he still remains as an insane 
patient. 

6. That, since September 12, 1879, said 
Craig has been of unsound mind, and has 
continuously been under the charge and 
care of said directors, and supported and 
maintained by them at the Lancaster County 
hospital, and in the State hospital for the 
insane at Harrisburg, Pa. 

6. That, at the time said Craig was com- 
mitted to the charge and care of said di- 
rectors, he was possessed of no estate 
whatever, and is not now, except that in 
the hands of said John I. Hartman, his 
committee. 

7. That said directors, plaintiffs, have ex- 
pended for the maintenance and keeping 
of said Craig, from September 12, 1879, to 
June 12, 1890, the sum of $1,103. 

8. That John 1. Hartman, as committee, 
on March 30, 1$90, received for Craig's use 
from the Pension DerJhrtment of the United 
States government, $10,373t%, being pen- 
sion money awarded to said Craig; and 
that he continues to receive $72.00 per 
month, paid quarterly, for the use of said 
lunatic, and that said committee pays, 
under an order of the Court of Common 
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Pleas of Lancaster County, $50 per month 
for the maintenance of Craig's family. 

Plaintiffs ctaim that they are entitled to 
recover and have judgment for the full 
amount which they have expended and 
paid for the maintenance of Craig, to wit: 
#1,103; or if not for the full amount, then 
for so much thereof as has accrued within 
six years prior to the entry of the case 
stated, to wit: $015.00, or, at least, for 
so much thereof as accrued after March 
30, 1890, after the pension money was re- 
ceived by Mr. Hartman, the committee, to 
wit: $15.75. 

The defendant contends that the plaintiffs 
are not entitled to recover, or have 
judgment entered in their favor for any 
sum, because the money he hohis as com- 
mittee of Craig, the lunatic, was received 
by him from the United States Govern- 
ment, as the pension of said Craig ; and, 
therefore, cannot by law, under any legal 
or equitable process whatever, be taken for, 
subjected or applied to the payment of the 
debts of Craig, the pensioner ; and under 
the law no recovery can be had. Alexan- 
der Craig was acquitted of a criminal charge 
in 1879, in the Court of Quarter Sessions 
of Lancaster county, Pa., on the ground of 
insanity. No question is now raised as to 
the legality of his commitment, or his pres- 
ent confinement in the State Asylum for 
the Insane at Harrisburg. Nor is the 
amount expended by the plaintiffs for his 
care and maintenance disputed. 

The only money or estate belonging to 
him being the fund in the hands of his 
Committee, as aforesaid, is it liable, or can 
it be legally applied to the payment of this 
claim, or any portion thereof? It is said, 
it is competent for Congress to pass laws 
securing to pensioners the enjoyment of 
their pensions, and to protect the fund 
both before and after it reaches their 
hands. * * * Concede that, and it follows 
that Congress may grant such donations to 
the officers, soldiers and seamen employed 
in such public service. Bounties may be 
offered to promote enlistments, and pen- 
sions to the wounded and disabled may be 
promised as like inducements. Past ser- 
vices may also be compensated, and pen- 
sions may also be granted to those who 



were wounded, disabled, or otherwise ren- 
dered invalids while in the public service ; 
even in cases where no prior promise was 
made, or antecedent inducement held out. 
Enactments of the kind, it is conceded may 
be valid ; and if so, it is difficult to see why 
Congress may not pass laws to protect the 
fund appropriated for such beneficiary of 
the government. Certainly until it reaches 
his hands. Congress in many cases has 
parsed such laws, and provided that money 
shall not be transferable, or subject to at- 
tachment, levy, or seizure, even after it 
has been received by the agent, attorney or 
guardian. This was a case of embezzle- 
ment by a guardian. (U. S. vs. Hall, 
Myers Fedl. Dec, vol. 6, c 2, § 488; 8 
Otto, 343-859.) 

Pensioners of this kind are in certain re- 
spects wards of the United States, and the 
legislation of Congress already reviewed 
shows that the National Legislature has 
been constant and vigilant in endeavors to 
photect their interest and secure to them 
the use of the annuities and pensions 
granted in their behalf, etc. (Ibid, § 490.) 

The protection given, and provisions 
made in their behalf, so far as they relate 
to the case under consideration, are said to 
be embodied in section 4,747 of the revised 
statutes; (Revised Stat, of U. S., page 
391), which declares that "No sum of 
money due, or to become due to any pen- 
sioner, shall be liable to attachment, levy 
or seizure by or under any legal or equit- 
able process whatever, whether the same 
remains with the pension office or any offi- 
cer or agent thereof, or is in the course of 
transmission to the pensioner entitled 
thereto, but shall enure wholly to the 
benefit of such pensioner." 

"Lunatic" shall include every idiot, 
(Ibid., page 1, § 1,) non-compos lunatic 
and insane person. " Payment to persons 
laboring under legal disabilities may be 
made to the guardians of such persons in 
the manner herein prescribed." (Ibid., 
page 934, § 4766.) ' 

In Kellogg vs. Waite, (12 Allen, 529,) 
The Supreme Court of Massachusetts ad- 
judged that money in the hands of an agent 
of a pensioner could be attached and ap- 
propriated to the payment of a pensioner's 
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•debt: at that time there was no provision of 
law exempting it from attachment. 

Section 4747, above given, has been 
differently construed by the courts. 

In Eckert & Co. vs. McKee, (9 Bush., 
Ky., 355, 1872), it was held that pension 
money received from the United States is 
not liable to attachment, levy or seizure, by 
or under any legal or equitable process 
whatever ; and that pension money cannot 
be subjected to the payment of the debts 
of the pensioner. In that case, on March 
4th, 1871, Mr. Adams, the pension agent 
at Lexington, gave his check on the United 
States Assistant Treasurer for $1595.37, 
payable to order of Mrs. McKee. On the 
same day J. T. Vanarsdale returned to his 
office with the name of Mrs. McKee en- 
dorsed on the check, and he went to a bank 
in the city and introduced Vanarsdale to 
the cashier, and the check was cashed by 
the bank. The check was drawn in favor 
of Mrs. McKee for a pension due her as 
the mother of James F. McKee, who was 
a lieutenant and adjutant in the 12th Reg- 
imentof Kentucky Volunteers, and Eckert 
& Co., as creditors of Mrs. McKee, seek by 
attachment to subject part of the money 
paid to her as a pensioner to the payment 
of their debt. The Court below adjudged 
against them, and the Supreme Court say, 
44 We conclude the fund was not liable to 
attachment, and, therefore, affirm the judg- 
ment of the Court below," and referring to 
the decision in Kellog » vs. Waite, " say 
there was no provision of law to exempt it 
from attachment ; that proceeding was in- 
stituted before the Act of Congress here 
cited was passed, and was not an interpre- 
tation of that Act." 

The same Court in Robion vs. Walker, 
(82 Ky., til), 1884,) the question being: 

1. Whether the Act of Congress ex- 
empting pensions from the payment of 
•debts, follows the sum so appropriated be- 
yond the time it reaches the hands of the 
pensioner. 

2 Whether, after the fund reaches the 
hands of the pensioner, the federal exemp- 
tion can be extended by implication, so as 
to become part of the State exemption law: 
Ray, money received from the United 
States Governmemt cannot, while being 



transmitted to the pensioner, be taken for 
his debt, but, after it comes to his posses- 
sion, it may be so subjected. The conditions 
made by the Act of Congress make it clear 
that the money was intended to be pro- 
tected no longer than specified. That the 
exemption does not extend beyond the 
time the money reaches the hands of the 
pensioner, seems from the language of the 
Section quoted, to be beyond doubt. It 
speaks of money " due, or to become due," 
and expressly protects it while in the pen- 
sion office, 4 in the hands of any officer or 
agent of the pension office, or in the course 
of transmission to the pensioner. The 
specification of the conditions under which 
the fund could not be subjected, necessarily 
excludes the conclusion that the fund was 
intended to be protected further than 
specified. A different result is announced 
by this Court in the case of Eckert & Co. 
vs. McKee (9 Bush., Ky., 355), but ap- 
pears not to be justified by the fact3 of 
that case as found stated in the opinion. 

This case follows Webb vs. Holt, 57 
Iowa, 712 ; Jardain's Case, 44 N. J., 377, 
and Cranz vs. White, 27 Kans., 319 (41 
Am. Rep., 408). The latter case decid- 
ed that under the statute exempting pen- 
sion money "in course of transmission," 
the money is not exempt where the pen- 
sioner sells the draft to a bank, and is 
credited in his general account with the 
proceeds, and portions of the same are 
from time to time checked out by him. 

In Folchow vs. Werner (51 Wis., 85, 
1881), it is said, that under Section 4747, 
Rev. Stat, of United States, the money re- 
ceived by a pensioner of the United 
States, in payment of his pension, and re- 
maining in his possession, cannot be seized 
on process against him for debt ; but this 
is not high authority, for the Court relied 
on Eckert & Co. vs. McKee, which, as we 
have seen, has been overruled by the 
Court which decided it, and on Kellogg vs. 
Barton, in which the contest was not con- 
cerning United States pension money, but 
State bounty money, which it was said 
could not be attached. While in Man- 
chester vs. Burns & Trustee (45 N. H., 
452), it is said, u bounty money paid to a 
| volunteer, or a third person, by his order, 
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ceases to be bounty; it stands like any 
otber money, or any indebtedness, and can 
be held on the trustee process." And in 
Morse vs. Towns and Trustee (45 N. H., 
184), it is held, that, after money has 
been paid by a town to a volunteer as 
bounty, under the act to encourage enlist- 
ments, it is no longer exempt from attach- 
ments, by trustee process, but may be 
reached like any other money. 

Haywood et al vs. Clark and trustee (50 
Vt., 612), is not in point. In that case a 
pensioner of the United States received a 
draft on account of his pension from an 
United States pension agent, and gave the 
same to his wife, who, by his advice, passed 
it to P., who gave her his note therefor, 
payable to her order, understanding that 
it was for the pension, and that the pen- 
sioner and his wife wanted it for the bene- 
fit of his family, or to pay for a homestead 
if they purchased one. The court held 
that the legal title to the draft passed to 
the wife, and that P. was not chargeable 
as trustee. 

In Adams vs. Newell, and Clark, trustee 
(8 Vt. 190), the court held that Clark was 
not liable as trustee; the money never hav- 
ing been paid to Newell, was in the course 
of transmission, and protected by section 
4747 of Revised Statutes. 

In Nagle vs. Slagg (15 Abb. Pr. N. S., 

N. Y., 348), it is said that money due a 

'debtor from public authorities cannot be 

reached by a creditor of a pensioner until 

actually paid over to the debtor. 

In Pennsylvania, in Elwyn's appeal (67 
Pa. St., 867), the Supreme Court says: 
The half-pay of an officer of the Govern- 
ment is not liable to be taken by bis cred- 
itors. The pay having reached the bene- 
ficiary (a lunatic), and lost its distinctive 
character, and being in the hands of his 
committee, as a distributable fund, it is to 
be governed by the direction of the law. 
A surplus of the pay not needed for the 
lunatic's subsistence may be applied, with 
the sanction of the court, for the payment 
of his debts. There was in that case no 
other estate. 

In Rozelle vs. Rhodes, executor (116 
Pa. St., 129)> it is held that money re- 
ceived from the government by a pensioner 



of the United States, and by him deposited 
in the hands of a bailee for safe keeping, is 
subject to an attachment execution. In 
this case the money attached was the iden- 
tical pension money received, and it was 
placed in the hands of the garnishee for 
safe keeping only. In speaking of section 
4747 of Rev. Stat, of U. S., the court 
say : The money which is exempted from 
legal seizure under this section, it will be 
observed, is particularly designated. It is : 
"Any sum of money due or to become due 
to the pensioner." This refers, of course, 
to money due or becoming due from the 
pension department. It is not pretended 
that the language of the statute can have 
any wider application than this. * * * 
This is money which some time previous to 
the attachment had been paid to the pen- 
sioner, and which, when paid to him, "in- 
ured wholly to his benefit." It was his 
money ; he could dispose of it as he pleased. 
The exemption provided for by the statute, 
upon any fair and reasonable construction, 
will only protect the fund whilst in the 
course of transmission to the pensioner ; 
after that it is liable to seizure as other 
money. 

They cite Friend in Equity vs. Garcelon 
(77 Me., 25, in which is cited 126 Mass., 
113 ; 84 Ind., 380 ; 6 West. R., 281 ; 44 
N. J., 876 ; 27 Kans., 819), in which 
Chief Justice Peters says \ " The question 
is whether this provision furnishes any pro- 
tection to or exemption of the money, after 
it comes into the pensioner's hands. A 
careful examination inclines us to the con- 
clusion that it does not. The meaning of 
the section seems to be that the protection 
is extended so long as the money remains 
in the pension office or its agencies, or is 
in course of transmission to the pensioner. 
It is money due, or to become due, that is 
protected by the law." 

In Holmes vs. Tallada (125 Pa. St., 
133), it was held (as in Hayward vs. 
Clark, 50 Vt., 612) that where a pensioner 
of the United States received a check for 
accrued pension, indorsed and gave it to 
his wife, who drew the money and applied 
it to the purchase of real estate, taking the 
title in her own name, said real estate is 
not liable to seizure and sale for the has- 
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band's debt That it was not a fraud 
upon creditors for Tallada to give this 
money to his wife for the purpose stated — 
saying that in Rozelle vs. Rhodes (116 Pa. 
St., 129) the pensioner had deposited the 
pension money with a bailee for safe keep- 
ing, and it was held that it could be at- 
tached in the hands of the bailee. So 
here, if Jackson Tallada had deposited this 
money in his own name in bank, it might, 
under the authority cited, have been liable 
to attachment. 

Upon full investigation we find the great 
weight of the authorities shows the law to 
be that where the pension money has been 
paid to the pensioner, or as here, to his 
committee, he being a lunatic, and can 
so longer be recalled by the Pension 
Department, or its disposal be qualified or 
in any manner limited or abridged by the 
government, being no longer within the 
grasp of the government or its officers, it 
inures wholly to his benefit, and becomes 
his absolutely ; he can dispose of it as he 
pleases, and it is liable to the payment of 
his debts, and, in case of lunacy, may, with 
the sanction of the Court, be applied to the 
payment of his subsistence and debts. 

Is the debt or claim here presented such 
as the Court should enter judgment for, in 
whole or in part, or order to be paid out of 
the funds or money of the lunatic in the 
hands of his committee ? 

In Deer Isle vs. Eaton and wife, (12 
Mass., 828), it is said .that a pauper is not 
hable to the action of the town wherein he 
is lawfully settled, for any moneys paid on 
his account in character of a pauper. This 
for the purposes of the case under consid- 
eration may be conceded to be the common 
law. This case was tried in Massachusetts 
ib 1815, and C. J. Parker then said, u This 
is an action altogether of a new impression, 
and we do not perceive any principle upon 
which it can be maintained." It was the 
case of a pauper, the action was assumpsit. 
After this trial, in 1817, a statute was 
passed in that state and became a law, Ch. 
486, § 5, of which provided " That the 
inhabitants of any town or district within 
this commonwealth, who have incurred ex- 
pense for the support of any pauper, 
whether he was legally chargeable to them 



by means of his settlement or not, may re- 
cover the same against such person, his 
executors or administrators, in an action of 
assumpsit, for money paid, laid out and 
expended for his use," and this continued 
to be the law until the Act was repealed, 
when the revised acts or statutes took effect, 
which was prior to the trial of the cases of 
Qroveland and Medford and Stow vs. 
Sawyer. 

In Medford vs.Learned,(16 Mass., 215), 
it is said that this § 5 of Ch. 186, of the 
statute of 1817, gives an action for such 
expenses only as towns should incur after 
June 1, 1818, the time limited for the act 
to go into operation. 

In Groveland vs. Medford, (1 Allen, 
23,) two poor districts, it is said that under 
the Revised Statutes of Massachusetts, Ch. 
46, § 13, a town which has furnished relief 
to a person found therein and standing in 
need of immediate relief, may recover the 
expense thereof from the town of his set- 
tlement, although sufficient provision may 
have been made for his general support by 
his father's will. The father gave this son 
44 five dollars " and no more, and said " in 
case he should become chargeable to this 
(Medford) or any other town, he is to be 
supported out of my estate," and the Court 
say when defendants shall have satisfied 
the judgment which must now be rendered 
against them, they will be in a condition to 
seek reimbursement from the estate of the 
testator. 

In Stow vs. Sawyer (8 Allen, 515), 
the Act of 1817 having been repealed, the 
Court follow the decision in 12 Mass., 328, 
Deer Isle vs. Eaton and Wife, and say, 
44 One, who being in need of immediate re- 
lief and support,- has received the same from 
the town of his lawful settlement, is not in 
the absence of fraud liable to an action by 
the town therefor, although he was pos- 
sessed of property at the time." 

And in Charlestown vs. Hubbards, ad- 
ministratoie (9 N. H., 195), the Supreme 
Court of New Hampshire, in the absence 
of a statute warranting it, held that no ac- 
tion will lie in favor of a town to recover 
moneys expended by such town for his 
support, even though the pauper afterward 
comes into possession of property." 
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In Pennsylvania, § 33 of the Act of 
1836 (P. L., 1836, page 548), declares 
that, " It shall be lawful for the Directors 
of the Poor of any county, and for the 
Overseers of any district, as the case may 
be, in which any person shall have become 
chargeable, to sue for and recover any real 
and personal estate belonging to such per- 
son, and to sell or otherwise dispose of the 
personal property, and to collect and re- 
ceive the rents and profits of the real es- 
tate, and to apply the proceeds, or so much 
thereof as may be necessary, to defray the 
expenses incurred in the support and 
funeral of such person ; and if any balance 
shall remain, the same shall be paid over to 
the legal representatives of such person 
after his death, upon demand made and se- 
curity being given to indemnify such di- 
rectors or overseers from the- claims of all 
other persons." 

In Jester vs. The Overseers of the Poor 
of Jefferson Township (11 Pa., 540), which 
was an action of ejectment brought by John 
Calhoun, who claimed a life estate in the 
premises. After the institution of the suit 
Calhoun became a pauper, and was settled 
and maintained by Jefferson township. 
Before the trial of the cause, he died. His 
death was suggested on the record, and the 
Overseers of the Poor of Jefferson town- 
ship substituted as plaintiffs by the court. 
On a writ of error, the Supreme Court 
say : " The only question presented to this 
court was, whether the Overseers of the 
Poor had a right to substitution, and could 
maintain this action." Then, quoting sec- 
tion 38 of the Act of 1836, above cited, they 
say: u The counsel of plaintiff in error 
admits the right of the Overseers to sue and 
collect the rents of the pauper's estate in 
his lifetime, but denies their authority after 
the death ; that it may prejudice the heirs, 
and that the heirs at-law ought to have 
been substituted. We do not think so. * * 
The evidence shows to a demonstration that 
in this case the Overseers of the Poor of 
Jefferson township, who had fed and 
clothed the pauper, were the next in inter- 
est. Should they recover a surplus, the 
Act of 1836 provides for that contingency. 
After the pauper's expenses are settled and 
allowed, the Overseers of the township 



must pay over the balance to the person or 
persons legally entitled to receive it." It 
seems to us that human ingenuity eould not 
have devised a truer or better system to 
meet this particular case than the legisla- 
ture have afforded. 

The Appeal of the Overseers of the 
Poor of White Deer township (95 Pa., 
191) decides that notwithstanding the Act 
of 1836, § 33, the claim of $300 exemption 
under the Act of 1849 is a personal privi- 
lege, and may be withdrawn at any time by 
the claimant. He is not precluded from 
withdrawing his claim because he is a pau- 
per and charge upon a township. That the 
Act of 13th of June, 1836, does not divest 
the pauper of all rights in tfr to his pro- 
perty. It merely gives the Overseers of 
the Poor an authority over his property 
which, when exercised, is superior to his. 

In Mumma's Appeal (127 Pa., 474), 
it does not appear to have been questioned 
that under our Acts of Assembly, the 
Overseers of the Poor of any district may 
sue for and recover any real or personal 
estate belonging to such person, and to sell 
or otherwise dispose of the personal prop- 
erty * * * and apply the proceeds, or so 
much thereof as may be necessary, to de- 
fray the expenses incurred in the support 
and funeral of such person. The claim of 
the Overseers was made before an auditor, 
distributing, in the Orphans' Court, a fund 
which arose out of moneys collected on 
policies of insurance on the lifeof the pauper. 
The auditor awarded the fund to the Over- 
seers of the Poor, and the Court below con- 
firmed the report and decreed the money 
to be paid to the Overseers of the Poor. 
The heirs did not appeal from the decree. 
The Supreme Court say : u We can only 
consider in this case the questions affecting 
the parties who have entered an appeal. 
A bargain had been made between the 
heirs of the decedent and Mr. Mumma, 
an attorney, for the collection of the 
insurance money, and the main question 
was whether or not Mr. Mumma was en- 
titled to retain one-half the sum collected 
by him ; and the Court did not decide 
whether or not, under the Act of 1836, a 
poor district which has supported a poor 
person can maintain a claim in the Orphans' 
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Court for reimbursement out of choses in 
action falling due after his death and col- 
lected by his administrator. It does not 
therefore affect the case before us. 

Nor can Lathrop Township Overseers vs. 
Stevens' Committee (7 Pa. C. C. R., 143) 
be relied on as authority. The learned 
Judge there held, that a person who 
ceases to be a charge upon a poor district, 
and who is self-supporting and has prop* 
«rty derived from his own labor, or from 
any other source, is not the debtor of the 
poor district for previous maintenance or 
liable for suit therefor; saying that, while 
the precise question presented here is not 
passed upon in any Pennsylvania case, 
there are several Massachusetts cases on 
the subject which decided that no action 
will lie in a case like the one before us — 
citing 12 Mass., 328, and 3 Allen, 517, 
which, as we have seen, were decided after 
the repeal of the Massachusetts act of 
1817, authorizing an action of assumpsit 
for money paid, laid out and expended for 
his use against such person, his executors 
and administrators, and at a time when 
there was in that State no statute author- 
izing such action or making the pauper or 
his estate liable for such claim. And 
this decision does not appear to be in ac- 
cord with the decisions of the Supreme 
Court of Pennsylvania. (Lower Augusta 
Twp. vs. Northumberland Co., 37 Pa., 
143 ; Gester vs. Overseers, 11 Pa., 540, 
etc.) 

The law of this State undoubtedly is, 
that such claim may be properly made by 
Directors of the Poor for maintenance of a 
pauper. But Alexander Craig is not, and 
never was, received by the Directors or 
admitted to the almshouse as a pauper. 
He was tried in the Court of Quarter Ses- 
sions of Lancaster county — a criminal 
court — on an indictment for felonious as- 
sault and battery, and as the record shows, 
acquitted by reason of his being insane at 
the time of the commission of the crime, and 
therefore, without inquiry as to his wealth 
or poverty, the Court was required under 
the law to place him under restraint, or in 
confinement, during the continuance of his 
insanity, In such case § 66 of the Act of 
1860 (P. L., 1860,445-446), title "Gen- 



eral Provisions," declares that " the Court 
before whom the trial is had shall have 
power to order him to be kept in strict 
custody, in such place and in such 'manner 
as to the said Court shall seem fU/at the 
expense of the county in which the trial is 
had, so long as such person shall continue 
to be of unsound mind." It was not neces- 
sary that the Court shouM commit him to 
the Insane Hospital of this county, ho 
might have been confined in any place the 
Court might select, and the county would 
be obliged to pay the expense of his sus- 
tenance, and all costs attending his removal 
to the place of confinement. But if he has 
any estate, § 70 (P. L., 1860, 44(5 ; see 
also § 62 of Act of 1836 ; P. L., 1835- 
'36,604-5), declares that, "The estate 
and effects of every such lunatic shall in 
all cases be liable to the county for the re- 
imbursement of all costs and expenses paid 
by such county in pursuance of such order." 

Section 10, of the Act of 1845 (P. L. 
1845, 442), declares that u The Courts of 
this Commonwealth shall have power to 
commit to said asylum (the Pennsylvania 
State Lunatic Hospital and Union Asylum 
for the Insane) any person, who, having 
been charged with an offence punishable 
by imprisonment or death, who shall have 
been found to have been insane, in the man- 
ner provided by law, at the time the 
offence was committed, and who still con- 
tinues insane ; and the expenses of said 
persons, if in indigent circumstances, shall 
be paid by the County to which he or she 
may belong. " 

And under Section 4 (P. L., 1861, 
p. 249), of the supplement to the acts re- 
lating to the Pennsylvania State Lunatic 
Hospital (see also P. L.. 1874, p. 162, 
Sec. 5), it is provided that in such case, 
the overseers of the poor shall have rem- 
edy over against the property of the pau- 
per, or against any relative required by 
law to maintain him or her, to the extent 
of their liability under the poor law. 

These several acts, although they do 
not wholly harmonize in all their provis- 
ions, all show, that such insane criminal, 
or his estate, should be liable for his main- 
tenance during his confinement. And this 
is shown to be the law by the decision of 
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oar Courts in regard to lunatics. In 
Lower Augusta Township vs. Northumber- 
land County (37 Pa., 148), Hannah 
Savidge of Lower Augusta, in the county 
of Northumberland, was indicted for at- 
tempting to set fire to a saw-mill. She 
was found to be insane, and the Court 
directed that she should be committed to 
lhe State Lunatic Hospital and Union Asy- 
lum for the Insane, at the expense of the 
County of North umberland,and the Supreme 
Court say under the act of 1845, when a 
lunatic is committed to the State Lunatic 
Hospital, the county is primarily liable to 
the Hospital for the expense of maintenance, 
which the preper poor district must refund, 
the district to be reimbursed by the estate 
or relatives of the lunatic. (See also 47 
Pa., 509 ; 66 Pa., 18.) We are, there- 
fore, of opinion that the estate of Alexan- 
der Craig, in the hands of his committee, is 
liable for his maintenance, and liable to 
reimburse the Directors for so mueh of their 
claim as the laws entitle them to recover ; 
the statute of limitation being claimed 
against them. Under the poor laws, as we 
have seen, the directors could sue tor and 
recover any real and personal estate of the 
pauper, and sell or otherwise dispose of the 
personal property, and collect and receive 
the rents and profits of the real estate, etc., 
really making them a committee or seques- 
trators. Not so with lunatics acquitted of 
criminal charges on the ground of insanity 
and committed by the Court, as Craig was. 
In such case they have no such powers ; 
and while we think the better mode of 
proceeding to procure reimbursement 
would be by application for an order, it is 
intimated by the Courts that an action of 
assumpsit would lie. The claim made is 
shown to be for money paid, laid out and 
expended for the maintenance and support 
of said lunatic, and the benefit of the stat- 
ute being claimed by the committee, it must 
in our judgment be permitted to prevail, 
and, therefore, plaintiffs are not entitled to 
recover any portion of their claim except 
so much as accrued within six years, prior 
to the entry of the case stated, which the 
parties agree amounts to six hundred and 
fifteen ($615) dollars. The parties hav- 
ing filed their case stated in the Common 



Pleas, and being satisfied that judgment 
should be entered by that Court, we do 
now enter judgment in favor of plaintiff for 
six hundred and fifteen dollars ($615) in 
accordance with the terms of the case 
stated. 
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Magistrate (to woman charged with 
drunkenness) — " You must pay a fine of 
five shillings." Prisoner — u Sure, then 
I've but two shillings in the world." 
Magistrate — " Then you must go to prison. 
If you hadn't got drunk with your money, 
you'd have enough to pay your fine." 



"Governor Fbrry," the San Francisco 
Law Librarian states, "recently wrote 
the following to an applicant for an appoint- 
ment as notary: 4 In response to a written 
request of twenty of the magnates of Seat- 
tle, you have been appointed to the exalted, 
honorable and lucrative position of notary 
public. I ask you however to bear in mind 
one responsibility that may devolve upon 
you. In the event that there should be an 
invasion of the State by a foreign foe, I 
shall probably call out the notaries public 
of the State, instead of the militia, as the 
former outnumber the latter by several 
hundred.' " "Probably," says the Librar- 
ian, "those troop* would 'swear terribly* 
and protest loudly." 



In Australia all railways and telegraphs 
are owned and operated by the State, not 
with a view to making money, but to ren- 
dering the cheapest and most efficient serv- 
ice to the people, one cent per mile being 
the cost of passenger travel; all the street 
railroads are owned and worked by munici- 
pal governments for the same purpose; all 
land titles are registered and guaranteed 
by the State, so that the owner of a house 
and lot could sell or mortgage it in five 
minutes by paying a fee of five or ten cents 
in lieu of legal expenses, thereby dispens- 
ing with many lawyers. 
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C. P. OF LANCASTER COUNTY. 
Eshleman vs. Bolenius. 
Decedents' estates — Contribution from co- 
surety on administrator's bond — Negli- 
gence — Affidavit of Defense — When 
insufficient. 

The depositing in or loaning of money to a 
private bank in good credit is not negligence 
per $e. 

An affidavit of defense setting forth that de- 
fendant is informed and expects to be able 
to prove the allegations made, is insufficient. It 
should be set forth that he believes them to be 
true, and also the grounds of his belief, and 
source and character of his information. 

General averments in affidavits of defense of 
matters which m themselves are legal conclu- 
sions from facts, are insufficient. 

In an action for contribution against a co-surety 
on an administrator's bond, the affidavit of de- 
fense set forth that the loss was occasioned by 
the negligence of plaintiff, who was also attor- 
ney for the estate, in loaning the money to a 
private banker, having assumed control over it 
without the knowledge or consent of defendant, 
and did not aver that the bauk was of known 
insolvency, or that the deposit was made with- 
out direction of the administrator and without 
his knowledge and consent and against his will. 

Held, that the affidavit was insufficient. 

June Term, 1890, No. 37. 
Rule for a judgment for want of a suffi- 
cient affidavit of defense. 

Ckas. I. Landis and (?. Ross Eshle- 
man j for rule. 

B. Frank Esldeman y contra. 

This action was assumpsit brought by 
D. G. Eshleman, Esq., against Du. Robert 
M. Bolenius, to recover from him his share 
of money paid by plaintiff to the distrib- 
utees of the estate of John H. Harman, 
deceased as surety on the bond of Daniel M. 
Harman, administrator, the defendant hav- 
ing been his co-surety. 

Plaintiff, as attorney for the adminis- 
trator deposited the money of the estate, 
in the bank of Amos Henderson, which 
afterwards became insolvent. It having 
been decided that this was a loan without 
sanction of the court, the administrator 



was surcharged with the ftinount lost in the 
bank (See Baer's Appeal, Law Review, 
313), which amount, he being insolvent, 
was paid in full by the plaintiff. 

Defendant's affidavit set forth that : 

" Daniel M. Harman, administrator of 
John H* Harman, deceased, resided in 
1883, and continues to reside, in Baltimore 
county, in the State of Maryland. The 
plaintiff was the attorney for the adminis- 
trator, and likewise co-surety with the de- 
fendant on the said administrator's bond* 
That the said plaintiff, acting as attorney 
for Daniel M. Harman, administrator, etc., 
received from Reuben Baer, executor of 
the last will, and testament of Daniel Har- 
man deceased, the sum of ($1374.61) one 
thousand three hundred and seventy four 
dollars and sixty one cents, which was the 
full share of the intestate of \he estate of 
Daniel Harman deceased. 

That of the sum so received, after pay- 
ing several small items, there remained the 
sum of ($1346.61) one thousand three 
hundred and forty six dollars and sixty one 
cents. 

Your affiant is informed and expects to 
be able to prove on the trial that the plain- 
tiff retained the said sum of $1346.61, to 
indemnify himself from liability on the said 
administrator's bond. 

That afterwards the plaintiff deposited 
the sum of $1354.11 , thirteen hundred and 
fifty four dollars and eleven cents, on June 
25th, 1884, in the bank of A. S. Hender- 
son, in the city of Lancaster, without the 
knowledge or consent of your affiant, the 
defendant in this suit, taking a certificate 
of deposit of which the following is a copy. 

'$1354.11. No. 1549. 

Banking house of A. S. Henderson. 
Lancaster Pa., June 25th., 1884. 

D. M. Harman, administrator of the 
estate of John H. Harman deceased, has 
deposited in this office, thirteen hundred 
and fifty-four and ^ dollars, payable to 
his order or the order of D. G. Eshleman 
his attorney, on the return of this certificate, 
twelve months after date, with interest at 
the rate of four per cent, per annum. 
A. S. Henderson. 
W.H. 

No interest allowed after due/ 
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That this certificate of deposit the plaint- 
iff received and held until t\\e 18th day of 
Jatmary, 1885, when A. S. Henderson died, 
and it was learned that he was insolvent. 

Afterwards the plaintiff, as attorney for 
D. M. Harman administrator as aforesaid, 
presented a claim against the estate of A. 
S. Henderson deceased, upon the said cer- 
tificate of deposit, and there was paid to 
him a dividend aniouuting to $357.42. 

That your affiant had no knowledge from 
any one, that the said plaintiff had re- 
ceived the money of the estate of John H. 
Harman as aforesaid, and only learned of 
it when a citation was issued out of the 
Orphans' Court of Lancaster county in 1886, 
upon Daniel M. Harman administrator to 
file his account. 

That your affiant at no time ratified the 
action of the plaintiff in making the deposit 
of said money in the bank of A. S.' Hen- 
derson, all of which your affiant expects to 
be able to prove on the trial of the said suit. 

That the loss sustained by the estate of 
John H. Harman deceased as a foresaid, was 
caused by the negligence and want of care 
on the part of the plaintiff in depositing the 
money in said bank, who as a surety on 
the administrator's bond, voluntarily as- 
sumed the duty and obligation of keeping 
the money of said estate safe and in a se- 
cure place for purposes of distribution. 
And further saith not." 

Exceptions having filed to the above 
> affidavit the following supplemental affi- 
davit was filed : 

44 Robert M. Bolenius, the defendant 
above named, being duly affirmed, doth de- 
pose and say as a further defenso to the 
above claim that he is informed, believes, 
and expects to be able to prove, that the 
loss sustained by the estate of John H. 
Harman, deceased, as aforesaid* was caused 
by the negligence and want of care on the 
part of the plaintiff, in depositing with and 
loaning the money of said estate to A. S. 
Henderson, a private banker. The plain- 
tiff, who, as a surety on the administrator's 
bond, and as the attorney for the adminis- 
trator, having assumed the duty and obli- 
gation of keeping the money of said estate 
safe, and in a secure place for distribution ; 
and further your affiant saith not." 



The exceptions filed by the plaintiff wer* 
as folio ws: 

1. If all the facts alleged in the affidavit 
were true and properly set forth, they 
would not constitute a defense for the de- 
fendant against the plaintiff, his cosurety, 
in this action for contribution. 

i. Defendant says he ** is informed and 
expects to be able to prove on the trial " 
thgt the plaintiff retained the said sum of 
$1346.61 to indemnify himself from liabil- 
ity on the said administrator's bond. It is 
not sufficient to swear that he is informed 
and expects to prove. He must also swear 
that he believes it to be true. 

8. If it were true that the defendant did 
retain the said snm of $1346.61 to indem- 
nify him from liability on the said adminis- 
trator's bond, it would be no defense in 
this action, for such retention of the firiid 
would inure to defendant's benefit as well 
as plaintiff's ; but it is not true that the 
plaintiff retained the fund, for the defend- 
ant's affidavit shows that it was deposited 
in the bank of A. S. Henderson, in the 
name of the estate, by the administrator, 
and wasjmyable to his order or the order 
of bis attorney, and it was not alleged and 
nowhere appears that the bank of A. S. 
Henderson was not, at the time the deposit 
was made, in good credit and repute. 

4. That the defendant cannot complain 
of, and was in no respect injured or dam- 
nified by the act of plaintiff, as attorney 
for D. M. Harman, administrator, in pre* 
senting the certificate for a dividend out of 
the estate of A. S. Henderson, deceased. 

5. Defendant shows by his affidavit of 
defense and the certificate of deposit set 
forth therein that the plaintiff did not re- 
ceive the money of the estate of John H. 
Harman. 

6. It was not the duty of plaintiff, either 
as counsel for the administrator of the es- 
tate or as one of his sureties, to keep de- 
fendant informed of the action of the ad- 
ministrator (not of the plaintiff) in depos- 
iting said money in the bank of A. S. 
Henderson. 

7. The defendant shows by the certifi- 
cate of deposit that the plaintiff did not 
deposit the money in said bank of A. S. 
Henderson as surety, and he does not al- 
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-leg* fhrft be is informed and believes and 
expect* to be able to prove that the loss 
sustained by the estate of John H. Har- 
man, deceased, ** was caused by the negli- 
gence and want of care of the plaintiff in 
depositing the money in said bank, and 
Voluntarily assumed the duty and obliga- 
tion of keeping the money of said estate 
safe and in a secure place for the purpose 
-of 4ietribution," andJie nowhere in his affi- 
davit sets forth any acts of plaintiff tend- 
ing to show negligence or want of care." 

November 15, 1890. Opinion by Pat- 
terson, J. 

The plain tiff's statement filed June 8, 
1890, as well as the defendant's affidavit of 
•defense, show facts existing in this case in 
the face of which it would be difficult to 
-find a solid ground . for refusing judg- 
ment » in favor of the plaintiff. The 
facts seem to be that on June 25, 1884, 
the sum of $1354.11 was deposited in 
the banking house of Amos S. Hender- 
son. The certificate of such deposit shows 
the money was deposited by D. M. Har- 
man, administrator of the estate of John 
H. Harman, deceased, and was payable to 
him or his attorney, D. G. Eshleman. Even 
though the deposit was made by D. G. 
JSshleman, as attorney, it was made for D. 
M. Harman, the administrator. There is no 
allegation that, at the time the deposit 
was made, it was made in a bank of known 
insolvency, nor that it was made without 
•direction of said D. M. Harman, and with- 
out his knowledge and consent and against 
his will. The net was therefore the act of D. 
M. Harman, administrator This is shown 
by the certificate set forth in the affidavit 
of defense. Negligence is the absence of 
care, according to the circumstances. Gen- 
eral averments of matters, which in them- 
selves are legal conclusions from facts, are 
insufficient — as for example, payment, 
fraud, undue influence, which involve 
mixed questions of law and facts : Kauff- 
man vs. Cooper Iron Company, 105 Pa. 
St., 541 . Where an executor deposits funds 
of the estate in a bank in good credit, but 
which afterwards fails, no fraud nor negli- 
gence, nor want of ordinary care or pru- 
dence, can be imputed to him. The degree 
of care required is that which a prudent 



man would use in his own business : 48 
Leg. Intel., 58 ; Estate of Charles Sey- 
mour. The Supreme Cdurt say in Harman*s 
appeal, referred to in the argument: "No 
one can doubt that as far as they were con- 
cerned the highest integrity and utmost 
good faith characterized the transaction :" 
6 Lancaster Law Review, 315. While, 
therefore, there was a liability imposed 
upon the administrator in that appeal, by 
reason of the loss of this money, yet why 
should not the plaintiff in this suit, who 
was a co-surety, and obliged to pay the 
whole debt for the administrator, be able to 
demand contribution from the defendant, 
his co-surety ? There is no misconduct al- 
leged in his office as attorney which would 
render him liable to the administrator. He 
thereforo cannot be made to pay the whole 
of this money as to the co-surety. The 
presentation of the claim of D. M. Harman, 
administrator, in the distribution of estate 
of Amos S. Henderson, was no hardship 
to this defendant, and he cannot complain 
of that. It will not be contended that the 
depositing of money or the loaning of it 
to a private banker, is negligence — it is 
not negligence per se. All the facts set 
forth in the affidavit of defense and the 
supplementary affidavit of defense, fail m 
our judgment to show negligence on the 
part of the co-surety, and therefore, the 
charge that there was negligence is not a 
valid defense. Affidavits of defense are 
construed most strongly against the party 
making them: 2 Pearson, 17, Hinkley vs. 
Sharpe ; Endlich on Affidavit of Defense, 
§376. 

An affidavit of defense that the defend- 
ant believes and expects to be able to prove 
certain facts is insufficient. He must state 
the grounds of his belief: 1 W. N. C, 
189, Ball vs. Managhan. 

Hence the original affidavit was fatally 
defective in not setting forth that defend- 
ant " is informed, believes and expects to 
be able to prove " the allegation made. 
And when an affidavit alleges information 
it must set forth the source and character 
of the information. 39 Pa. St., 64, Black 
vs. Helstead ; 10 Phila. R., 853, Gowen 
vs. MoPherson. 

We have not, we think, overlooked any 
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of the facts stated in the statement of the 
plaintiff or in the affidavits of the defendant ; 
and from the principles and authorities 
referred to, feel justified ia coming to the 
conclusion that the plaintiff is entitled to 
judgment. We therefore order judgment 
in favor of the plaintiff and against the 
defendant, for the sum of four hundred and 
nineteen dollars ($419.45) and forty-five 
cents, with interest from 1st of April, 
1890, making the judgment now, 15th of 
November, 1890, ordered and given for 
plaintiff $434.52 — and costs. 

C. P. OF LANCASTER COUNTY. 
John F. Orth vs. Isaac N. Oroff. 

Aldermen and Justices of the Peace — 
Appeal — When taken too late — Notice 
of judgment — Transcript — Acts of 
March 20, 1810, Pen. Dig., 994, pi. 
103 ; and March 22, 1877, P. L., IS. 

A magistrate is Dot bound in law to notice or 
answer letters demanding a transcript, unless 
the fee for the transcript accompanied the de- 
mand or was tendered to him. 

Although the court may allow an appeal to 
be taken after the expiration of twenty days, it 
will only do so where the party desiring to ap- 
peal has not been guilty of laches. 

Where a party has no notice of the entry of 
judgment by a magistrate, the twenty days al- 
lowed for appeal will begin to run at the end of 
ten day 8 after final hearing, within which time 
the magistrate is required to enter judgment by 
the Act of 1877. 

The justice entered judgment against defend- 
ant on the day of hearing, out defendant says he 
did not so understand it. Before the twenty days 
were up the justice wrote to the defendant, tell- 
ing him to come and appeal the case, but not 
saying that judgment had been entered, nor did 
the justice answer letters requesting information 
as to the judgment, and a transcript. When 
the constable served an execution on defendant 
four months afterwards, he went to the justice 
and took an appeal. 

Held, that the appeal would be stricken off. 

August Term 1890, No. 113. 

Rule to show cause why appeal should 
not be stricken off. 

A. B. Hassler, for rule. 
Brown $ Hensel, contra. 

November 15, 1890. Opinion by Liv- 
ingston, P. J. 

The proceeedings returned by the jus- 
tice show that a summons was issued by 



the magistrate to John H. Lowry, consta- 
stable, on February 17, 1890, which was 
served on the defendant. 

That on February 26, 1890, both plain- 
tiff and defendant appeared before the jus- 
tice and were affirmed, and testified, the 
plaintiff to his claim, a book account of 
$108.05, and the defendant to his counter 
claim, or set off of $108.05, and after the 
hearing, the magistrate on the same day, 
after allowing part of the set-off claimed 
by defendant, entered judgment in favor of 
plaintiff for $71.98 — and thus matters stood 
until June 9, 1890, when, no appeal hav- 
ing been taken, an execution was issued ; 
after which, on July 5, 1890, the defend- 
ant applied for and took an appeal, which 
was entered and filed in the office of the 
Prothonotary of the Court of Common 
Pleas of Lancaster county on August 15, 
1890, and after its entry the above rule 
was granted. 

It will be observed that a period of more 
than four months was permitted to elapse 
after judgment was entered before the ap- 
peal was asked for by the defendant. In his 
testimony the defendant endeavors to ac- 
count for the delay by saying he did not know 
that judgment had been passed against him 
on the day of the hearing ; that the justice 
told him he could not decide that day, and 
would let him know if anything more would 
be done in the case — that he did not know 
it was a final hearing. That a good while 
afterwards the justice wrote him a letter, 
which he gave to Esquire Homsher, who 
wrote back to know what the judgment was 
and when rendered, and neither he nor 
Homsher received a reply. That he heard 
nothing more until the constable came with 
an execution, after which he came to Lan- 
caster to see counsel, who wrote to the 
justice, and after waiting some days and 
receiving no reply, he went to the justice, 
demanded and obtained the appeal. 

On cross-examination he says he did 
not expect anything else but that the 
Squire would put it against him, and he 
went over there prepared to appeal ; took 
bail along. It was after twenty days, but 
he don't suppose it was more than twenty- 
five days after, that the squire wrote him 
a letter, telling him he should come over 
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'gUfltster's Notice. 



The accounts of the following pei*sons are 
filed in the Register's office. Lancaster county, 
for confirmation and allowance at an Orphans' 
Court to be held in the City of Lancaster, Mon- 
day, December 15, 1890. at 10 o'clock, A. M.: 

Sue E. Frantz, guardian of H. H. , B. F. and 
Anna M. Witmer. 

Christian S. Musser, guardian of William 
Rupert. 

F. P. D. Miller, administrator of Henry D. 
Miller, deceased. 

Wm. B. Given, Esq., administrator of Sarah 
Watson, deceased. 

Mary C. Kauffman, administratrix of Samuel 
Wertz, deceased. 

Thomas Edwards, executor of David P. 
Lewis, deceased. 

Abram Roop, guardian of Joseph H. Hoar. 

Andrew Brubaker, testamentary trustee of 
Adam M. Fulmer. 

John Hiemenz and Wm. O. Frailey, executors 
of Henry Strobel, deceased. 

F. L. Krauskop, executor of Catharine Kraus. 
kop, deceased. 

James Wood, guardian of Caleb W. McFann. 

John H. Groff, guardian of Howard A. Ranck. 
Daniel Baker, testamentary trustee of Kate 
Bachman. 

Jacob S. and Henry Landis, M. D., executors 
of Henry N. Landis. deceased. 

John R. Gray bill, administrator of Henry 
Becker, deceased. 

Levi E. Landis, administrator of Susan 
Shreiner, deceased. 

W. T. Albright, administrator of Isaac Al- 
bright, deceased. 

John H. Zeller, administrator of Anna M. 
Horet, deceased. 

Amos Bowman, administrator of Esther 
Weaver, deceased. 

D. K. Burkholder, executor of Anna Burk- 
holder, deceased. 

Allan A. Herr, executor of Elizabeth Mish- 
ler, deceased. 

James Harrison, guardian of G. M. and W. 
Marion. 

David Brown, trustee of Joseph A. Boyd. 

William and John McGowan, executors of 
Catharine McGowan, deceased. 

Alf. C. Brunei', testamentary trustee of 
Lizzie Wike. 

Martha Sbaar, executrix of Andrew Myers, 
deceased. 

Joseph H. Zeamer, administrator of Christian 
Seiple or Sipple, deceased. 

Emma Shultz, administratrix of Maria Shultz, 
deceased. 

William J. and Margaret Mullen, executors 
of David Mullen, deceased. 

Abram Hostetter, administrator of Mary A . 
Herr, deceased. 

Samuel H. Cassel, executor of Magdalena 
Cassel. deceased. 

Samuel H. Cassel, executor of Lydia Cassel, 
deceased. 

Samuel B. and John B. Nissley, executors of 
Christian E. Nissley, deceased. 



Dr. C. H. Brown, executor of Edwin H. 
Brown, deceased. 

Clayton Hershey and Adam Stoner, adminis- 
trators of Elias Hershey, deceased. 

M. J. Achey, Emma C. Paterson and Rebecca 
A chey, executors of Jeremiah S. Achey, deceased. 

John H. Kauffman, administrator of Anna 
Kauffman, deceased. 

S. J. Ankrim, executor of Nancy Hannah 
Ankrim. deceased. 

S. J. Ankrim, administrator c. t. a. of Martha 
Ann Ankrim, deceased. 

S. J. Ankrim, administrator c. t. a. of Mar- 
garet Ankrim, deceased. 

Eli Ament, administrator of Jacob G. Aier- 
stock, deceased. 

A. B. Hackman, administrator of Anna 
Frank, deceased. 

W. U. Hensel, administrator of Thomas D. 
Kelly, deceased. 

C. W. Shultz, guardian of Leah Zecher and 
Enos Zecher. 

Jacob R. Musser, executor of John Musser, 
deceased. 

Christian Herr, Jr. (Pequea), guardian of 
Enosetta Herr. 

Adaline Gochenaur, administratrix of Abra- 
ham Gochenaur, deceased. 

Amos Baker, executor of John Baker, de- 
ceased. 

Susan Hop ton, administratrix c. t. a. of Edwin 
Hopton, deceased. 

John Meek, guardian of George M. Burk- 
holder. 

George Gesell and Joel L. Haines, executors 
of Barbara Gesell, deceased. 

H. H. Brubaker, trustee under will of Benja- 
min D. Hershey, deceased. 

John J. Coulter, administrator of John Fer- 
guson, deceased. 

C. H. Oberholtzer and Samuel S. Burkholder, 
executors of John M. Sheaffer, deceased. 

Israel G. Erb, executor of Elias Becker, de- 
ceased. 

Walter S. Stauffer, administrator of Sarah*' 
Stauffer, deceased. 

Jacob Stober, administrator of William 
Stober, deceased. 

Joseph K. Shultz. executor of Samuel Shultz, 
deceased. 

Catharine C. Shenk and J. W. B/Bausman, 
administrators of Benjamin F. Shenk, deceased. 

John F. Griel and Jacob Griel, Jr., executors 
of Jacob Griel, Sr., deceased. 

Sarah B. Carpenter, administratrix of Henry 
Carpenter, deceased. 

Chas. H. Locher, guardian of Harry Whitby. 

George Nauman, Esq., guardian of Ethel 
Atlee. 

William J. Mullen, administrator of Thomas 
Mullen, deceased. 

J. W. Brown, administrator d. b. n. c. t. a. of 
Elizabeth Copland, deceased. 

Alf. C. Bruner, administrator of Joseph Rodg- 
ers, deceased. 

B. F. Hiestand, one of the executors of Henry 
Mussleman, deceased. 

Barbara B. Hester, administratrix d. b. n. of 
Herman L. Breneman, deceased. 
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6. J. McGrann, executor of Alice R. Mac- 
Gonigle, deceased. 

Daniel Nolt, guardian of Amanda Zimmer- 
man. 

David £. Mayer, guardian of Hettie A. Zittle. 

Christian Bachman, guardian of Bertha 
Waidley, deceased. 

Susan fl. Huber, executrix of Kate H. Huber, 
deceased. 

Sue F. Gonder, administratrix of Geo. H. 
Gouder, deceased. 

A. W. Snader, Esq., administrator of Ira V. 
Miller^deceased. 

A. W. Snader, Esq., administrator of Leah 
Witmer, deceased. C. F. MYERS , Register. 

'gbibowz' JkppTaiztmtntz. 



The following appraisements of $300 allowed 
by law to widows of decedents, have been filed 
in the office of the Clerk of the Orphans' Court, 
for approval nisi on Monday, December 15, 1890 : 

For Mary Rhoads, widow of Solomon Rhoads, 
late of Rapho township, Lancaster county, de- 
ceased. 

For Elmira R. Bair, widow of Eml. A. Bair, 
late of Leacock twp., Lancaster co., deceased. 

For Mary Euzer, widow of Joseph F. Kuzer, 
late of East Earl twp., Lancaster co., deceased. 

For Leah Bender, widow of Einzer D. Bender, 
late of Leacock twp., Lancaster co., deceased. 

For Mary S. Coldren, widow of Solomon 
Coldren, late of Brecknock township, Lancaster 
county, deceased. 

For Amelia C. Bowman, widow of Albert 
Bowman, late of Ephrata township, Lancaster 
county, deceased. 

For Mary Ziegler, widow of Elias Ziegler, 
late of Brecknock township, Lancaster county, 
deceased. 

For Leah Brown, widow of John G. Brown, 
late of East Hempfield township, Lancaster 
county, deceased. 

For Adeline C. Drennan, widow of Wm. T. 
Drennan, late of Little Britain township, Lan- 
caster county, deceased. 

For Maria Eaby, widow of Adam Eaby, late 
of East Earl twp, Lancaster county, deceased. 

For Fanny B. Waiter, widow of David Wai- 
ter, late of Mount Joy township, Lancaster 
county, deceased. 

For Eliza Kurtz, widow of Samuel Kurtz, 
late of East Cocalico township, Lancaster 
county, deceased. 

For Sally J. Reese, widow of Levi Reese, 
late of East Drumore township, Lancaster 
county, deceased. 

For Elizabeth Weinhold, widow of Samuel 
Weinhold, late of West Cocalico township, 
Lancaster county, deceased. 

For Mary Ann Patton, widow of George C. 
Patton, late of Martic township, Lancaster 
county, deceased. 

For Mary Moyer, widow of David M. Mover, 
late of Mount Joy twp., Lancaster co., deceased. 

For Juliann Miller, widow of Sheaffer Miller, 
late of Upper Leacock township, Lancaster 
county, deceased. 

For Mary W. Wilson, widow of Jonathan R. 



Wilson, late of East Hempfield township, Lan- 
caster county, deceased. 

For Maria K. Groff, widow of Jacob H. 
Groff, of Upper Leacock township, Lancaster 
county, deceased. 

For Mary A. Regar, widow of Richard Regar, 
late of Adamstown Borough, Lancaster county, 
deceased. 

For Sarah Roland, widow of Henry Roland, 
late of West Earl township, Lancaster county, 
deceased. 

For Lizzie Herr, widow of David O. Herr, late 
of Manor township, Lancaster county, deceased. 

For Anna Ruhl, widow of Benjamin Ruhl, late 
of Rapho township, Lancaster county, deceased. 

For Martha Hanway, widow of S. J. Hanway, 
late of Sadsbury twp., Lancaster co., deceased. 

For Susanna Gehman, widow of Moses Geh- 
man, late of East Earl township, Lancaster 
county, deceased. 

For Sophia Bingaman, widow of Thomas 
Bingaman, late of Ephrata township, Lancaster 
county, deceased. 

For Sarah A. Pritz, widow of Edmand J. 
Pritz, late of Manheim borough, Lancaster 
county, deceased. 

For Amelia M. Gonder, widow of Joseph D. 
Gonder, late of Strasburg borough, Lancaster 
county, deceased. 

For Susan Eyde, widow of Theodore Eyde, late 
of Columbia borough, Lancaster co., deceased. 

For Sarah F. Maynard, widow of Geo. H. 
Maynard, late of Strasburg borough, Lancaster 
county , deceased . 

For Leonora Kilburn, widow of Francis H. 
Kilburn, late of Lancaster city, deceased. 

For Catharine Riedel, widow of John Riedel, 
Lancaster city, deceased. 

For Wilhelmiua K. Guuzenhauser, widow of 
Jno. Guuzenhauser, late of Lancaster city, de- 
ceased. 

For Fanny Benner, widow of Jacob Benner, 
Jr. , late of Lancaster city, deceased. 

For Violetta Watson, widow of Albert A. 
Watson, late of Lancaster city, deceased. 

For Mary E. Roth, widow of Thaddeus Roth, 
late of Lancaster city, deceased. 

O Court office. I Levi L. Kreider. 

Lane. Nov. 24, 1890. $ Clerk O. Court. 

nov24-8t. 



the: odell 



t*yf\ will buy the OD£LL TYPE WRITER 
AW with 78 characters, and $15 for the SIN- 
E CASE ODELL, warranted to do better work 
than any machine made. 

It combines simplicity with durability, spbbd, 
kasb op operation, wears longer without cost of re- 
pairs than any other machine. Has no ink ribbon 
to bother the operator. It is nkat, substantial, 
nickel plated, perfect and adapted to all kinds ot 
type writing. Like a printing press, it produces 
I sharp, clean, legible manuscripts. Two or ten cop- 
ies can be made at one writing. Any intelligent 
1 person can become an operator in two days. We offer 
£1,000 to any operator who can equal the work of 
the DOUBLE CASE OOBLL. 
I Kellable Agents and Salesmen wanted. Special 
inducements to Dealers. }une30-6m 

For Pamphlet giving Indorsements, Ac, adderss, 

ODELL TTTFE WRITER CO» 

I 80 and 89 Ota Ave. CHICAGO, ILL. 



)igitized by 



Google 



LANCASTER LAW REVIEW. 



IS 



and take oat an appeal, that he could not 
do it at home ; this letter he showed to 
Hom8her, bat did not tell Homsher what 
to write. No other time was fixed for 
hearing than February 26. When the 
Squire wrote him to come and take an 
appeal, he did not know that judgment was 
entered against him. 

It is also admitted that Mr. GrofFs coun- 
sel, after the levy by the constable, wrote 
to Justice Miller to try to get a transcript 
of his doeket, but failed to get a reply, or 
a transcript, and defendant went and took 
an appeal. 

When Constable Lowry was examined, 
be stated that when he served the execu- 
tion Groff was not at home, but he saw 
him when he went to put up the bills, and 
defendant said to him, " It is queer that a 
man must go to the justice's office twice to 
take out an appeal ; the day 1 was there he 
passed judgment against me for $71.98, 
and I wanted to take out an appeal at that 
time, but he said be had no blanks, but 
would send me one. a few days before the 
twenty days were up. I received a letter 
from him telling me that I would have to 
come before him (Miller) to take out the 
appeal." He was speaking of the judg- 
ment that was given against him in the lat- 
ter part of February, 1890. He also said 
he would not go before this Squire twice 
to take out an appeal. 

The act of March 20, 1810 (Purd. Dig., 
994, pi. 103), requires that an appeal from 
the judgment of a justice must be taken 
within twenty days after judgment is ren- 
dered. 

Under this act, if the justice by mistake 
refuses an appeal, it may subsequently be 
entered after the twenty days. Under the 
game Act (16 S. & R., 421 ; 2 Ash., 224), 
and where, after the final hearing of a case 
before a justice, he postpones his decision 
without fixing any day, the judgment en- 
tered by him afterwards can only be re- 
garded as a judgment from the day notice 
thereof shall be given to the party against 
whom judgment is rendered, and he has 
twenty days after the receipt of such no- 
tice to enter his appeal. (2 Clark, 318.) 
Or, if a defendant be prevented from com- 
plying with the requisitions to obtain an 



appeal, by the conduct or default of the 
magistrate, the Court will permit the ap- 
peal to be made after the expiration of 
the twenty days, and the transcript to be 
filed after the first day of the term. (1 
Ash., 380.) In all such cases, however, - 
the party applying for an appeal must have 
exercised due diligence, and not have been, 
himself, guilty of laches ; the neglect must 
have been that of the justice only. 

Although the Court may allow an appeal 
to be taken or entered after the expiration 
of twenty days, it will only do so where 
the party desiring to appeal has not been 
guilty ot laches. (Hibbs vs. Steiner, 8 
Phil., 236.) 

Even when an appellant has been misled 
by the action of a justice of the peace, 
he must move at once to file his appeal 
nunc pro tunc, otherwise it will not be al- 
lowed. (Purnell vs. Griffiths, 4 Kulp., 

Qg \ 

In Dobson vs. Fell, 14 W. N. C, 456, 
where the affidavit showed that the defend- 
ant had a good defense to the suit on the 
merits; that he called at the office of the 
justice before the expiration of the twenty 
days, for the purpose of taking an appeal, 
and signed the affidavit and bond, but the 
justice was not present to administer the 
necessary oath ; that he called again three 
days afterward, saw the justice and made 
before him the proper affidavit, and asked 
for the appeal, intending to file it at once 
in the prothonotary's office — the magis- 
trate told him to call for it in a few days; 
that he called several times afterwards, and 
finally received the appeal and entered it 
in the proper office ; that he was without 
knowledge of the law requiring the appeal 
to be filed on or before the next return day, 
and was misled by the conduct of the justice 
in postponing the matter, and by his lan- 
guage, into thinking he had more time to 
file it than was actually the case. 

In that case, as in the one under consid- 
eration, an execution was issued on the 
judgment, and notice of levy served, and 
after argument, the Court say: "The ap- 
peal was taken too late. The execution 
has gone forth , and we cannot stop it." 

But since the act of 1810, several acts 
have been passed relative to appeals, tran- 
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scripts, and judgments by justices of the 
peace — among them the act of March 22, 
1877, (P. L;, 18, § 1,) which declares it to 
he the doty of justices of the peace and 
Aldermen of this Commonwealth, to render 
•judgment in any cause or causes pending 
before them, within a period of ten days 
after all the evidence in said causes shall 
have been heard, and fixes a penalty for 
their failure to comply with the provisions 
of the act. 

Prior to the passage of this Act, as we 
have observed, if a justice did not enter 
judgment on the day of hearing, but held 
the case under advisement without fixing a 
day certain for the rendition of judgment, 
the twenty days within which an appeal 
must be taken did not begin to run until 
the parties had actual notice of the entry 
of judgment. Since the passage of that 
act, it is held by the Courts that in such 
case, the twenty days within which an ap- 
peal must be taken commence at the ex- 
piration of ten days after all the evidence 
in the cause has been heard, and of this the 
parties are presumed to have knowledge. 

In Haines vs. Townsend, (1 Mona., 146,) 
it is said, " Where a party has no notice of 
entry of judgment before a justice of the 
peace, the twenty days allowed for appeal 
will begin to run at the end of ten days 
after final hearing, within which time the 
justice is required to enter judgment by 
Act of 22 March, 1877 " (See also Imler 
vs. Hauser, 1 Pa. C. C. R., 6.) 

In the case before us, the proceedings 
returned by the justice show that the hear- 
ing was had on February 26, 1890. No 
time was proposed or fixed for another and 
further hearing, nor does the testimony 
show that there was. They also show that 
judgment was entered against defendant on 
day of hearing, and that the case was not 
held under advisement to a future time, fixed 
or indefinite. Nor does the evidence sat- 
isfy us that it was, although the defendant 
tells us it was — nor that defendant did not 
know that judgment was passed against 
him on the day of hearing. But Constable 
Lowry (with whom the defendant does 
not remember conversing on the subject), 
tells us that on July 8, 1890, defend- 
ant told him that the day he (defendant) 



was the*e the justice parsed judgment 
against him for $71.98, which appears 
in the proceedings to be the amount 
of the judgment. He also told the con* 
stable that a few days before the twehty 
days were up he received a letter from the 
justice, that he would have to come be fort 
him to take out the appeal. The defend- 
ant states that it was after the twenty dfcys 
that he let him know, but don't stfppose it 
was more than twenty-five days — he wrote 
him to come and appeal. 

In his testimony defendant complains, 
and, on argument, his counsel complains 
that neither he, nor they, although .they 
wrote to the justice for a transcript of his 
docket, could obtain such transcript or get 
answers to their letters ; but they do not 
allege that the fee for such transcript was 
sent with the demand, or tendered to the 
justice. 

And Duncan J., (Wilson vs. Com., 10 
L. & R., 376), with reference to a copy 
of proceedings before a justice, says, u The 
demand must have been a legal one ; no 
man could legally demand this copy with* 
out a tender of the fee. * * * He 
has a right to his fee instanter, before he 
delivers his copy." 

Under the act of March 2, 1863, P. L., 
257, a defendant who does not enter an 
appeal is entitled to a transcript without 
payment of the whole costs of the suit. 
(Rothing vs. Gallagher, 25 Pitts. L. J., 
59.) 

The magistrate was not, therefore, bound 
in law to notice or answer his letter de- 
manding a transcript, unless the fee for 
the transcript accompanied the demand, or 
was tendered to him. 

The defendant has, as is shown by the 
evidence, been guilty of such laches as 
will, under the law, require us to make the 
rule absolute. 

Rule made absolute. 

fegal <g$iscellanv. 

Misconduct of Jurors. 
Upon the effect of misconduct of a juror 
upon the verdict, Kaui vs. Brown (R« 
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l:>, 20 Alt. Rep., 101, id of interest. The 
opinion shows the facts. 

The court said : The two jurors charged 
with misbehaving are Benjamin W. H» 
Peckham and Stephen P. Durfee. The 
appellants submitted in support of the 
charge the affidavit of one Willard F. 
Sherman, who kept a lunch-room in New- 
port, to which said jurors resorted for 
lunch. He deposes that they there dis- 
cussed the evidence and merits of the 
Stacy will cftse while it was on trial, and 
while the testimony was going in ; and that 
Peckham, who spoke at the greater length, 
** stated that he was in favor of sustaining 
said will, and that he would vote to sustain 
eaid will. His manner was positive and 
emphatic, and his manner indicated a strong 
determination." The affiant further de- 
poses that Durfee afterwards said to him 
that Peckham was indiscreet in making the 
statement ; that hfe (Durfee) did not think 
it was right, and for this reason did not say 
much. Said Peckham's affidavit has been 
taken ip reply. He denies utterly having 
discussed the evidence or the merits of the 
ease, or having made statements as de- 
clared in Sherman's affidavit. Durfee's 
affidavit has not been ta\en, and presum- 
ably, therefore, would not corroborate 
Peckham's if taken. Assuming that Sher- 
man's affidavit is fairly correct, ought we 
to grant a new trial? The question is 
grave ; for Peckham's conduct, on such an 
assumption, was very reprehensible. The 
mischief of such expressions is that they 
tend to commit the mind of the juror ut- 
tering them to a foregone conclusion. 
Nevertheless, they are not always re- 
garded as sufficient ground for new trial. 

In the following cases such expressions 
were deemed sufficient : Wiggins vs. Plu- 
mer, 31 N. H., 251 ; Jewsbury vs. Sperry, 
85 111., 56 ; Blalock vs. Phillips, 38 Ga., 
216; Pettibone vs. Phelps, 13 Conn., 445. 
In the following cases expressions similar, 
or quite as strong, were thought to be in- 
sufficient: Harrison vs. Price, 22 Ind., 
165; Com. vs. Sallager, 4 Pa. L. J., 
511 ; Martin vs. Tidwell, 36 Ga., 332 ; 
McAllister vs. Sibley, 25 Me., 4T4; Tay- 
lor vs. Stage Co., 6 CaL, 228 ; Clement 
vs. Spear, 56 Vt., 401 ; Carter vs. Plate 



Glass Co., 85 Ind., 180 ; Jordan t»» State* 
22 Fl*,» 528. In Harrison vs. Price, A 
juror* pending trial, while the jury were 
separated for dinner* asked a stranger how 
he thought the case would go, and the 
stranger answering that, judging from the 
appearance of the jury, he thought it 
would' find for the plaintiff, rejoined, "Yes* 
by God, I know it will ;" and afterwards 
the jury did find for the plaintiff. In Com. 
vs. Sallager, a juror, during recess, ex- 
pressed the opinion that the defendant was 
guilty. In Clement vs. Spear, the words 
complained of were : " Clement is going to 
beat." In Jordan vs. State, a jury, dur- 
ing recess, before the evidence was closed, 
said in the presence of several persons: 
"Fisher gained Anthony Johnson's case 
yesterday, but I will be damned if he gains 
this one ; " Fisher was a witness tor the 
defendant, and bad been a witness for said 
Johnson the day before. The marginal 
note, which seems to sum up the views ex- 
pressed by the court fairly, is as follows: 
"An expression of opinion by a juror dur- 
ing a recess of the court, while the trial 
was pending, as to the guilt of the pris- 
oner, while reprehensible conduct, is not a 
sufficient cause to set aside the verdict, un- 
less it appears from such expression that 
such juror had a previous opinion, irre- 
spective of that derived from the evidence 
submitted." 

In Carter vs. Plate Glass Co., the law 
stated thus : " The misconduct of a juror, 
in order to be sufficient to justify the grant- 
ing of a new trial, must be gross, and must 
have resulted in probable injury to the 
complaining party. See, also, Berry vs. 
De Witt, 23 Blatchf., 544 ; 27 Fed. Rep., 
723 ; Railroad Co. vs. Holland, 122 111., 
416; 13 N. E. Rep., 145; Proff. Jury, 
Sees. 388, 389; Thomp. & M., Juries, Sees. 
365, 366. The truth seems to be that 
there is no unvarying rule, but that courts, 
unless the misconduct is very gross, or has 
been participated in by the successful 
party, exercise their discretion, and grant 
or refuse a new trial as they think justice 
requires. In the case at bar, so far as ap- 
pears, the offending juror entered upon the 
trial without bias or prepossession, and 
formed the opinion which he uttered while 
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listening to the testimony, which, except 
the formal proof, had at the time come 
solely from the petitioner's own witness. 
The remark was made to a fellow juror. 
We suppose it not unfrequently happens 
that jurors change their minds, as the case 
on trial proceeds from stage to stage, with- 
out settling to any final conclusion until 
they concur in the verdict. The faults 
here is that the offending juror, instead of 
keeping to himself the impression which he 
had at a particular stage, while the case 
was 8 till in hearing, uttered it aloud. He 
was guilty of a censurable misbehavior, 
but, from what we know of the subsequent 
course of the trial, we see no reason to 
think that the verdict would have been any 
different if he had kept his impression to 
himself. The verdict as rendered has our 
entire approval. The affiant, Sherman, 
deposes that the juror expressed himself 
very emphatically, which, it is argued, in- 
dicates a mind closed to conviction. We 
do not think this is clear. Emphatic modes 
of speech are largely the result of temper- 
ament; and impulsive minds, which are 
much addicted to them, are frequently less 
obstinate than those that are more cautious 
and self.sustained. — Washington Law Re- 
porter. 



Abatement of Nuisance. 

A person who undertakes to abate a 
nuisance proceeds at his peril, and takes 
the risk of being able to show that the 
thing complained of was, in fact, a nuisance. 
If he errs in judgment, he is answerable 
in damages, and if a breach of the peace is 
involved, he is liable to indictment for the 
result. Crosland v*. Pottsville Borough, 
126 Pa. St., 511; 12 Am. St. Rep., 891. 

When a person, who is entitled to a 
limited right, exercises it in excess, so as 
to produce a nuisance, it may be abated to 
the extent of the excess; but if the nuisance 
cannot be abated without obstructing the 
right altogether, the exercise of the right 
may be stopped entirely, until means have 
been taken to reduce it within its proper 
limits. Id. 

The plaintiff, owning a lot in a borough, 
gave to a lot-owner across the street a 



license to conduct the surface water from 
his premises through a drain, passing under 
the street and through the plaintiff's lot, 
to a certain stream. The licensee abused 
the privilege granted by using the drain 
as a channel for noxious and offensive 
matter instead of surftce water, thereby 
creating a nuisance, to the injury of the 
plaintiffs dwelling-house, whereupon the 
plaintiff disconnected the drain and stopped 
it on his curb line. The offensive matter 
then overflowed into and upon the street, 
when the parish authorities, at the instance 
of the licensee, opened up the drain and 
reconnected it with the plaintiff's premises. 
The plaintiff was present and resisted the 
workmen, and was arrested by the police 
and imprisoned in the lock-up. In such 
case the plaintiff had a right, after due 
notice and creating no breach of the peace, 
to abate this nuisance. The borough au- 
thorities had no right to reconstruct the 
drain, so as to again throw its contents 
upon the plaintiff's premises, and their at- 
tempt to do so was wholly without author- 
ity; ancjl in an action by the plaintifTagainst 
the borough to recover damages for the 
injury and for bis arrest, it was error to 
submit the case to the jury with binding 
instructions to find for the defendant. 



In court at Hollidaysburg recently a 
lawyer, while questioning a witness, fell 
into a fit of absent-mindedness and asked: 
"Are you a married man?" 

"No, sir; 1 am a bachelor." 

"Will you please tell the Court and jury 
how long you have been a bachelor, and 
what were the circumstances that induced 
you to become one?" 



Judge Archibald, of Scranton, has ren- 
dered a decision that Memorial Day is a 
holiday in the full sense of the term, and 
that a citizen is not bound to answer" a 
legal summons issued for that day in (ton- 
sequence. 

Erratum. In the report of Poor Directors v*. 
Hartman, in the preceding number, the name of 
J. W. Brown should appear in place of J. W. 
Appel, as attorney for the plaintiffs. 
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O. C. OF LANCASTER COUNTY. ' 
In re Estate of Robert A. Evans, dec'd. 

Decedents' Estates — Widow's Dower — 
Appraisement of — Exceptions — Act of 
April 8 y 18SS. 

"When, on petition of a widow who has re- 
nounced under her husband's will, an inquest is 
awarded to ascertain her statutory dower, the 
finding of the Inquisition will not be set aside 
on exception for inadequacy of valuation where 
there was no evidence of a plain mistake of fact 
or law, or of fraud by any interested party, or 
of misbehavior of the jury, and where the valu- 
ation is not so grossly inadequate as to be evi- 
dence of mistake or fraud. 

Exceptions to appraisement of widow's 
dower. 

Edw. Champneys, for exceptions. 

A. J. Eberly % centra. 

November 28, 18&0. Opinion by Pat- 

TERSON, J. 

The said decedent died testate, and his 
-widow renounced under the will and took 
her dower under the statute. 

Of course she had that right, and it can- 
not be questioned. The testator having 
died without leaving any surviving issue, 
v and dying seized, in his demesne, as of fee 
in a number of tracts of land, said widow, 
Catherine G. Evans, petitioned the Court 
for an inquest for the purpose of ascertain- 
ing the interest of said petitioner or her 
statutory dower, which is one-half in quan- 
tity or value during her life in the lands 
and tenements mentioned in her petition, 
by proper metes and bounds, if the same 
can be done without injury to or spoiling 
of the whole, and if not, then to value and 
appraise the same ; whereupon, on the 5th 
day of December, 1889, the Court awarded 
an inquest as prayed for which inquest was 
duly had and inquisition' returned and pre- 
sented to the Court on January 20, 1890, 
and confirmed nisi same day. To the ap- 
praisements so made by the inquest, the 



widow, by her counsel, has excepted as fol- 
lows: 

" The appraisement of the widow's inter- 
est or statutory dower in the several pieces 
of property designated and enumerated in 
the (said) within inquisition as No. 15, 
18, 19 and 20, is excepted to as being too 
low — undervalued and inadequate in 
amount." 

The Act of 8th April, 1833, says: "A 
devise or bequest by a husband to his wife 
of any portion of his estate or property 
shall be deemed and taken to be in lieu and 
bar of her dow,er in the estate of such 
testator, in like manner as if it were so ex* 
pressed in the will, unless such testator 
shall in his will declare otherwise, provided 
that nothing herein contained shall deprive 
the widow of her choice, either of dower, 
or of the estate or property so devised or 
bequeathed." What is the Court expected 
to do under the exceptions taken? To 
set aside the inquisition? The Supreme 
Court has 6aid in Kreider's estate, 6 Harris 
p. 374, that tfc an inquisition of partition or 
valuation of real estate may be set aside 
where the jury have made a plain mistake 
of fact or law, or where fraudulent arts 
have been practised by an interested party 
to procure a report, or where the jury have 
been guilty of misbehavior. Inadequacy 
of price may be so gross as to be evidence 
of mistake or fraud, but the mere offer of 
one of the other heirs to give more for the 
property than the sum at which it was ap- 
praised is not a sufficient reason for refus- 
ing to pertoit the eldest son to take it at 
the valuation and for setting aside the in- 
quisition." In this case there is no such 
plain mistake of fact or law or of fraudulent 
arts practised by any interested party to 
procure the report, or that the jury have 
been guilty of misbehavior — noue such 
have been made to appear in this proceed- 
ing. Nor does it appear to the Court that 
the appraisement or price is so grossly in- 
adequate as to be evidence of mistake or 
fraud. Depositions were taken pro and con 
under the rule we are considering, and ex- 
cept as regards the rent or rents paid for the 
several properties to which exceptions are 
filed wo can form noreasonable estima tes. 
The jury doubtless adopted the rule of aver* 
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aging the farm or farms as a whole, and it 
was the only just and proper rule, we think. 
With reference to the property numbered 
No. 20, the dwelling house in East King 
street. 

The widow's interest was appraised at $8,000.00 
Making widow's annual interest ..... $180.00 
The same assessed at $6,000.00. 
The taxes on which are City . . 9 mills. 
" 4i County 2 4t 

44 " School 8 " 

Making . 14 " 
On the assessment of $6,000.00 to be . . $84.00 
Insurance on same . t '• 10.00 

In all $274.00 

Which taken from 800.00 

the rent received for said dwelling 

house, leaves $26X0 

for the heirs of decedent 

The property numbered 44 15," 24 acres in the 
city and 4 acres in Lampeter Township. 
The annual rent — tenaut paying no 

taxes— is $300.00 

Taxes on same are $54.25 

Widow's dower int. annually . 168.00 222.25 

Leaving for heirs (insurance not in- 
cluded) 77.75 

The property numbered "18," 47 acres in 

city, rents for $525.00 

Taxes amount to (assessed at $10,. 

000.00) $145.00 

Widow's dower int. on 14,500.00, 

is 270.00 415.00 

Leaving for heirs (insur. not estimated). $110.00 

The property numbered "19," 100 acres in 
W. Lampeter Twp. (Hockford), rents received 
for same (assessed at $11,000.00) . . . $450.00 

Taxes amount to $70.00 

Widow's dower int. (6 % on $4,- 

250.00) is 255.00 825.00 

Leaving for heirs (no insur. estimated) . $125.00 

In view of statements above made, 
and applied to each property ex- 
cepted to, the Court can find no sound 
reason for holding that the inquisition 
made the statutory dower in the several 
properties too low or undervalued, and 
therefore we cannot sustain the exceptions 
taken by counsel for the widow. There is 
no legal ground for setting aside the in- 
quisition, as we have before stated, and 
hence we now overrule all the exceptions 
to the inquisition. 

Exceptions dismissed and the inquisition 
confirmed absolutely. 



O. C. OP WYOMING COUNTY. 

In re Estate of P. M. Ostarhout, dec'd. 

Decedents 9 Estates — Bonds claimed by 
one of the executors — Jurisdiction and 
power of O. C. — Duties and standing 
of executors — Act of May 19, 187 h 
P. L., 207. 

An executor must account in the Orphan's 
Court for all property of the deceased which 
comes into his possession, whether obtained be- 
fore or after the death of the decedent. If the 
executor fails to charge himself with any such 
item, he can be surcharged with it. As a claim- 
ant of such item he has no standing on the dis- 
tribution, but he has a standing on exceptions 
to his account when the attempt is made to sur- 
charge him with its value. 

The petition of Seth L. Keeney, of the 
city of Brooklyn, State of New York, sets 
forth: 

"That your petitioner, with E. S. Han- 
drick, of the borough of Tnnkhannock, 
county of Wyoming, by the last will and 
testament of P. M. Osterhout, now de- 
ceased, late of said borough and county, 
were appointed the executors of his estate ; 

That your petitioner has duly qualified 
and assumed the duties of his trust ; 

That a portion of the personal property 
of the said estate consists of bonds of one 
thousand dollars each, issued, six by the 
Pa. & N. Y. Canal and R. R. Co., and 
one by the Susquehanna Coal Co. ; 

That a dispute has arisen between the 
said executors, and between the said estate 
and the said E. S. Handrick as to the 
ownership of the said bonds, the said E. S. 
Handriek claiming the said bonds as his 
own; 

That the said E. S. Handrick neglects 
and refuses to exhibit a true and perfect 
inventory of the said bonds, the property 
of the estate of the said P. M. Osterhout, 
deceased ; 

That the said bonds are now in the pos- 
session of the said E. S. Handrick, and he 
refuses access to said bonds by your peti- 
tioner, and he fears that the said E. S. 
Handrick will dispose and sell the said 
bonds to the prejudice of the said estate ; 

That the said E. S. Handrick is mis- 
managing the property as aforesaid under 
his charge, and that by reason thereof and 
of his said acts, the said property of the 
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said estate is likely and will be prejudiced 
by the continuance 6f the said E. S. Han- 
drick as executor : 

Therefore he prays this Honorable Court 
to grant a rule on the said E. S. Handrick, 
in the nature of a citation, to appear and 
show cause why he shall not make a true 
and perfect inventory of the property afore- 
said ; and why the said bonds shall not be 
impounded and sequestered, until the title 
thereto may be judicially determined ; 

And further to show cause why he shall 
not be removed from his said trust as ex- 
ecutor aforesaid ; 

And to grant such further relief as 
equity and good conscience in the preser- 
vation of the said estate, in the said prem- 
ises, demand and require, and he will ever 
pray, etc." 

The answer of E. S. Handrick to the 
aforesaid petition is as follows : 

" It is true that 1 was appointed one of 
the executors of P. M. Osterhout, deceased. 
I qualified as such and entered upon the 
performance of my duties with the full 
knowledge, consent and approval of Seth 
L. Keeney, my co-executqr. It is not en- 
tirely true that said Keeney has assumed 
the duties of such office, as he has given a 
power of attorney to F. C. Ross, Esq., 
empowering the latter to act as executor in 
the place of said Keeney. 

Since such delegation of authority, I 
have acted in conjunction with the said 
Ross in administering upon the estate of 
said P. M. Osterhout, and nothing has 
been done by me separately. I have done 
no act as executor without the advice, con- 
sent, approval, and co-operation of the said 
Ross. 

It is not true that a portion of the per- 
sonal property of the said estate consists 
of bonds of one thousand dollars each is- 
sued six by the Pa. and N. Y. Canal and 
R. R. Co, and one by the Susquehanna 
Coal Co. At the time of the death of the 
said Osterhout he neither owned nor pos- 
sessed such bonds. About two months 
previous to his death (which occurred May 
13th, 1890), the said P. M. Osterhout 
gave the said bonds to me, and frequently 
thereafter ratified said gift. I immedi- 
ately took sole and exclusive possession 



thereof, and have ever since held and yet 
do hold the same as my own. 

It is not true that I have refused to ex- 
hibit an inventory of said bonds. I was 
requested soon after the death of said 
Osterhout, by said Keeney, to deposit them 
in the Wyoming National Bank of Tunk- 
h an nock, Pa., subject to the orders of the 
executors of the said Osterhout, and that 
I declined to do, for the reason that the 
bonds belonged to me and not to the said 
estate. The said F. C. Ross is an attorney- 
at-law, practicing in the several courts of 
this county, and has heretofore been the 
legal advisor of said Keeney. Immediately 
after the burial of the said P. M. Oster- 
hout, the said Keeney requested me to go 
with him to the office of said Ross and 
consult him, concerning the affairs of said 
estate. I complied with that request, and 
many of the papers of said Osterhout were 
taken to said Ross. Upon the advice of 
the said Ross, no inventory was filed, he 
so advising, and informing said Keeney and 
myself that to do so would be a needless 
expense. I deferred to his opinion, think- 
ing that as an attorney his opinion was 
proper and safe. At no time have I been 
requested to join in making any inventory. 
The principal part of said estate belongs 
to the wife of said Keeney and to myself, 
as will appear by the will of the said Os- 
terhout, a copy of which is attached here- 
to. I have lived many years with said 
Osterhout, am fully acquainted with his 
business. The estate is entirely solvent, 
and I deem it safe to creditors and legatees 
to follow the suggestion of said Ross that 
no inventory be filed. 

With the exception of the aforesaid re- 
quest of the said Keeney to deposit the 
bonds in 'the said bank, I have not been 
asked to grant access to them. 

I have not in any way tried to dispose 
of them, have not threatened to do so, nor 
have I any thought of doing so. Six of 
them draw seven per cent, interest and the 
other one six per cent., payable semi-annu- 
ally, and I regard them as an excellent in- 
vestment. 

It is not true that I am mismanaging the 
property of said estate, as I have done 
nothing except in conjunction with said 
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ifceeney and said Ross. It was known to 
both of them that I claimed said bonds as 
my own the day that letters testamentary 
were issued to Keeney and myself, and 
ever since the said F. G. Ross has been 
acting with me as executor without com- 
plaint, and we have collected for said estate 
upwards of $4500, which we have depos- 
ited in the aforesaid bank to our joint 
credit. I am the owner of real estate situ- 
ate in Wyoming county worth at least ten 
thousand dollars, above all encumbrances, 
the same consisting of nine pieces. Be- 
sides this I have personal property, exclu- 
sive of said bonds, worth at least four 
thousand dollars." 

W. E. £V. A. Little and Ross and 
Dershimer for petition. 

James W. Piatt and Chas. E. Terry , 
contra. 

July 16* 1890. Opinion by Sittser, 
P.J. 

It is clear that if E. S. Handrick was a 
stAnger to the estate of P. M. Osterhout, 
the 0. C. would have no jurisdiction of the 
controversy over the title to the bonds. 
Fretz' Appeal, 4 W. and S., 433. Where 
the representatives of an estate claim 
property in the possession of other parties, 
they must seek their remedy in the C. P. 
But E. S. Handrick and Seth Keenev are 
the executors of the estate of P. M. Oster- 
hout. The controversy is between the 
estate and E. S. Handrick. Some court 
in some way has the power to determine 
that controversy. One executor cannot re- 
cover the property of the estate from 
another executor by replevin. It may be 
doubted if even the denial of title in the 
estate as found in the answer would enable 
such an action to be maintained ; for once 
adjudicate the bonds to be the property of 
the estate, and the right of one executor 
to hold them is as good as the right of the 
other. 

E. S. Handrick is one of the executors 
of the estate. He must account in the 0. 
C. for all the property of the deceased 
which comes into his possession, or which 
ought to have come into his possession. If 
he has property of the estate in his posses- 



sion, whether obtained before or after the 
death of P. M. Osterhout, he must account 
for it. If he fails to charge himself with 
any such item, he can be surcharged with 
it. It is true that as a claimant of these 
bonds he has no standing on the distribu- 
tion, but he has a standing on exceptions 
to his account when the attempt is made to 
surcharge him with their value. It is the 
fact that E. S. Handrick is an executor of 
the estate, which gives the 0. C. exclusive 
jurisdiction of his accounts and of all quqa- 
tions necessarily involved in their settle- 
ment. The eighth clause of the 19th sec- 
tion of the Act of 16 June, 1836, gives the 
0. C. jurisdiction in "All cases within 
their respective counties wherein execu- 
tors, administrators, guardians or trustees 
may be possessed of or in any way ac- 
countable for any real or personal estate of 
the decedent"; and the 7th section of the 
Act of 19th May, 1874, P. L., 207, Purd. 
1281, 24, provides that "The said. courts 
shall have power to prevent, by order in 
the nature of writs of injunction, acts con- 
trary to law or equity, prejudicial to pro- 
perty over which they shall have jurisdic- 
tion. Provided that security shall be given 
as now required by law in cases of writs of 
injunction." It is not always proper to 
issue an injunction simply because the 
Court has the power and is asked to do so. 
If these bonds bear the interest claimed for 
them, it would be prejudicial to the inter- 
ests of the estate to convert them into 
money. The defendant says he has no 
desire to so convert them. We will let the 
injunction stand for the present. It is 
better that they should remain in their 
present shape until the title to them is de- 
termined. When the question of the title 
comes to be disposed of, either party may 
demand an issue to the C. P., and there is 
no doubt of the power of the 0. C. to 
award it, so that all questions of fact may 
be decided by a jury. 
• Injunction continued by the Court. 

Reported by Chas. W. Dawson. Esq., Tank- 
bannock, Pa. 
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Davidheiser vs. Rhodes* 

Water rights — Drainage — Increase of 
Jloto — Change of channel — Damages. 

The owner of an upper field may improve and 
drain it for agricultural purposes or the like, 
and in so doing may increase the flow of water 
in the natural channel for it ; but if he diverts 
it from this channel, and creates a new course 
by which it is discharged upon the lower field 
at another place* he must answer for the dam- 
ages caused by the diversion. 

Error to the Court of Common Pleas of 
Bucks county. 

H. W. Bland, for the plaintiff in error. 

William Kerper Stevens, for the de- 
fendant in error. 

March 17,1890. Opinion by McCul- 

LUM, J. 

For convenience sake we refer to the 
parties as they appear on the record in the 
Common Pleas. 

It is established by the verdict of the 
jury that the defendant obstructed a water 
course or channel on his farm, in which the 
surface water collected thereon was accus- 
tomed to flow, and that he constructed 
ditches from it, by means of which the 
water was discharged upon the land of the 
plaintiff, to his injury. An examination of 
the evidence, has satisfied us that it justified 
the verdict, and we have only to inquire 
whether the court committed any error in 
the instructions. It is essential to a cor- 
rect appreciation of these to consider the 
issue raised by the pleadings and the gen- 
eral scope of the proofs submitted by the 
parties. 

It was affirmed by the plaintiff and 
denied by the defendant that the latter had 
diverted the surface water on his farm 
from its natural course, and caused it to 
flow upon the lane of the former adjoining 
the division line between them. The testi- 
mony described the condition of the defend- 
ant's farm, and how and where the water 
gathered upon it from rains and melting 
snows, had been discharged for sixty years 
preceding the injury complained of. It 



authorized a finding that prior to July 14th, 
1886, this water had not descended or 
been cast upon the land of the plaintiff, but 
that it had flowed in a channel on the de- 
fendant's farm near the division fence, and 
through a culvert into the river ; that the 
defendant, by placing obstructions in this 
channel and cutting ditches or drains from 
it had caused the water to flow upon the 
land of the plaintiff to his injury. 

The material question for the jury, un- 
der the pleadings and the proofs, was, 
whether the defendant had turned the water 
from its natural course on his own farm, 
into the lane of the plaintiff; and the 
charge of the learned judge applied to this 
issue was free from substantial error. It 
related to the diversion of water from the 
course which nature had provided for it, 
and not to an increased flow of water in 
its natural channel, caused by the improve- 
ments and drainage rehired by good hus- 
bandry. Indeed, the defendant's criticism 
of the charge is based on decisions in other 
States, which are in clear conflict with our 
own well-settled rule t>n this subject. This 
rule is defined in Washburne on Easements, 
3d Ed., p. 450, where the learned author 
says : " It may be . stated as a general 
principle, that, by the civil law, where the 
situation of two adjoining fields is such 
that the water falling or collecting by 
melting snows and the like, upon one, nat- 
urally descends upon the other, it must be 
suffered by the owner of the lower one to 
be discharged on his land if desired by the 
owner of the upper field. But the latter 
cannot, by artificial trenches or otherwise, 
cause the natural mode of its being dis- 
charged to be changed to the injury of the 
lower field, as by conducting it by new 
channels, in unusual quantities on the par- 
ticular parts of the lower fields. The 
owner of the upper field may improve and 
drain it for agricultural purposes or the* 
like, and in so doing may increase the flow 
of water in the natural channel tor it ; but 
if he diverts it from this channel, and cre- 
ates a new cpurse by which it is discharged 
upon the lower field at another place, he 
must answer for the damages caused by 
the diversion." 

The rights and duties of the proprietors 
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of adjoining lands, with reference to the 
water collected upon them from rains and 
melting snows, were so carefully considered 
and defined in Kauffman vs, Greisemer, 
26 Pa., 407, and in Martin vs. Riddle, 
Ibid., 415, that an extended discussion or 
restatement of them in the present case is 
unnecessary. 

The doctrine of these cases was ap- 
proved and applied in Miller vs. Lanbach, 
47 Pa., 154, and in Hayes vs. Hinkleman, 
68 Pa., 324, and it was enforced by the 
learned judge in his charge to the jury on 
the trial of this issue* 

Judgment affirmed. 

— Legal Intelligencer. 



Cunningham's Estate. 

Widow's election — When takes effect — 
When widow presumed to have relin- 
quished dower rights. 

Election by a widow means either acquies- 
cence in her husband's disposition of his property, 
or disregard of it and assertion of the lights that 
the law gives her. 

The election is between rights, not between 
benefits, and does not legally depend in any de- 
gree on the mention or omission of her in the 
will or on the quantum of benefits she receives 
or renounces under it. 

Her legal rights attach eo instanti that he dies 
and she cannot say that there is a will for con- 
version of the realty into personalty and no will 
as to her share. 

Where a widow acquiesces in the sale of land 
under the will of her husband and makes claim 
to the proceeds, she must be held to have relin- 
quished her dower, and the land passes to the 
purchaser discharged of her estate in it, but the 
fund is to be treated as still realty for the pur- 
pose of determining the quantum of her interest 
or estate in it, and that is for life only. 

Whether the filing of the formal paper elect- 
ing to take against the will is voluntary or un- 
der the stress of an order of court, is entirely 
immaterial. Such a writing is proper for con- 
venience and certainty of evidence, but is not 
otherwise important. 

Appeal of H. G. Willson, Eva Willson, 
by her guardian, Sarah B. Willson, Elvira 
Patton, Elliott Cunningham, William H. 
Cunningham, Mrs. Lavina Willson and 
Mrs. Mary C. Hurst, from the decree of 
the Orphans' Court of Westmoreland 
county, confirming the auditor's report in 
the estate of F. B. Cunningham, deceased. 



For appellants, Messrs. Atkinson $ 
Peoples. 

Contra, James S. Moorhead and John 
B. Head, Esq*. 

Opinion by Mitchell, J. Filed No- 
vember 3, 1890. 

Election, in the sense that applies to the 
present contention, means a choice between 
two courses of action, acquiescence by the 
widow in her husband's disposition of his 
property, or disregard of it and assertion 
of the rights the law gives her. There is 
no third or mixed course. Her legal 
rights, which are paramount to the hus- 
band's control, attach eo instanti that he 
dies, and there is no interval during which 
the will can slip in and work a conversion, 
and then stand aside to let in her intestate 
rights upon the converted estate. Conver- 
sion takes place by virtue of the will, but 
as to the widow so electing there is no will. 
She must make her choice, and it is will or 
no will. She has time to consider which 
she shall take, but the quality of the es- 
tate as to her rights is fixed at the moment 
of death, and she must take one or the 
other as they were then. The law does 
not permit her to say there is a will for 
conversion, and no will as to her share. 
This was decided in Hoover vs. Landis, 
76 Pa. St., 354, but the learned auditor 
in the present case drew a distinction based 
on the fact that in Hoover's will provision 
was made for his wife, while in Cunnings 
ham's she was not named. But such a 
distinction is altogether untenable. Fol- 
lowed, to its logical conclusion, it would re- 
sult that a will which gave the widow one 
cent would require and support a valid 
election, while one which gave her nothing 
would not permit an election at all. The 
law does not sanction such an illusory dis- 
tinction, and the argument which would 
support it is founded on wrong premises. 
The election which the widow is required 
to make is between rights, not between 
benefits. She has the right to abide by 
her husband's disposition of his property, 
or the right to override it and claim under 
the intestate law. These rights are in- 
consistent and cannot coexist. She has 
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always the choice which she will assert, 
bat the choice is of one or the other, not 
both, and does not legally depend in any 
degree on the mention or omission of her 
in the will, or on the quantum of benefits 
she receives or renounces under it. 

Neither the Act of 8th April, 1833, sec. 
11, P. L., 249, nor the Act of 11th April, 
1848, sec. 11, P. L., 537, affects this ques- 
tion. The common law rule was that a 
devise or bequest to a wife was not in sat- 
isfaction or lieu of dower unless so ex- 
pressed in the will : Co. Litt., 36 b. The 
courts of equity relaxed this rule by hold- 
ing that where the provisions of the will 
would otherwise be materially disarranged, 
an inteution to make the devise in lieu of 
dower would be implied. This gave rise 
to frequent litigation as to the inconsistency 
of dower with the provisions of wills (see 
Webb vs. Evans, 1 Binney, 565); and the 
Act of 1833, sec. 11, was meant to di- 
minish this by establishing a fixed general 
rule. The Act of 1848, supra, simply 
secures the widow her choice between the 
provision for her in the will, and her share 
under the intestate law of both personalty 
and realty. 

As the widow's rights are paramount to 
her husband's power of disposition, she of 
course at her election could claim her stat- 
utory estate in the land itself, and in law 
it is this only to which she is entitled. But 
in equity, as she has acquiesced in the sale, 
and made claim to the proceeds, she must 
now be held to have relinquished her 
dower, and the land to have passed to the 
purchaser discharged of her estate in it. 
It is an estoppel by election. But the fund 
is to be treated as still realty for the pur- 
pose of determining the quantum of her 
interest or estate in it, and that is for life 
only. One-half of the fund therefore 
must be properly secured under the direc- 
tion of the court, and the interest paid to 
her during her life. 

Whether her filing of the formal paper, 
electing to take against the will, was vol- 
untary or under the stress of an order 
from the court, is entirely immaterial. 
Such a writing is proper for convenience 
and certainty of evidence, but is not other- 
wise important. Light vs. Light, 21 Pa. 



St., 407 ; Bradford* v$. Kents, 48 Id. t 
474 ; Kennedy vs. Johnson, 65 Id., 451. 
Decree reversed and record remitted for 
distribution of the fund in accordance with 
this opinion. — Pittsburg Leg. Jour. 



£*8*l 4%i*c*n*tig* 



Commonwealth to. Spink et al. 
(syllabus.) 

Criminal prosecutions — Conspiracy to 
confine sane person in lunatic asylum 
—Evidence— Act of May 23, 1887, § £. 

Uunder the provisions of the Act of May 
23, 1887, § 2 (P. L., 158), which provides 
that a husband and wife shall be competent 
witnesses against each other " in any crim- 
inal proceeding against either for bodily 
injury or violence attempted, done, or 
threatened upon the other," a married 
'woman is competent to testify on the trial 
of an indictment against her husband and 
another for unlawful conspiracy to put her 
into an insane asylum. 

Supreme Court. 27 W. N. C, 37. 



Contracts for the Sale of a Good Will. 

The decision just given by Mr. Justice 
Kay, in the case of the Bristol, Cardiff, 
and Swansea Aerated Bread Co. vs. Maggs, 
emphasizes the doctrine that the sale of a 
good-will does not prevent the vendor from 
carrying on his business in any way he 
pleases upon new premises, however near 
they may be to the old ones, and shows the 
necessity of introducing into the contract 
of sale all the stipulations upon which the 
purchaser will wish to rely in order to get 
full value for the purchase money. - It has, 
indeed, seemed passing strange to judges 
of no little eminence that any such necessity 
should exist, and that when a man has pur- 
chased a good-will the law should not assist 
him to take advantage of it, save to a very 
limited extent. In Pearson vs. Pearson, 
27 Ch. D.,at p. 159, Lord Justice Lindley 
said : " It startles a non-lawyer to bo told 
that if he buys a business and its good will, 
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the seller can immediately enter into com- 
petition with him next door ;" and in 
Ginesi vs. Cooper & Co., 14 Clu P., at p. 
698, the Master of the Rolls, who tried vig- 
orously to bring about a different state of 
things, prefaced his judgment with the re- 
mark that the command, " Thou shalt not 
steal," was as much a portion of the law of 
courts of equity as of courts of law. 

The present state of things seems to be 
based chiefly, if not altogether, on Lord 
Eldon's remarks in Cruittwell vs. Lye, 17 
Ves., at p. 846, that good will is nothing 
more than the probability that the cus- 
tomers will resort to the old place ; but 
even if it be so, it is obvious to say that 
the vendor ought to do nothing that will 
have a direct effect in diminishing such pro- 
bability, and this very reasonable proposi- 
tion is sufficient to account for all the 
attempts in favor of the purchaser which 
were overruled by the Court of Appeals in 
Pearson vs. Pearson, supra. Thus the 
soliciting of old customers by the vendor, < 
which was restrained in Labouchere vs. Daw- 
son, L. R., 13 Eq.,,322, would clearly di- 
minish the probability of their resorting to 
the old place, and the decision was given 
by Lord Romilly, M. R., upon the very 
ground that the vendor had no right to de- 
stroy the value of what he had sold. In 
Ginesi vs. Cooper & Co., supra, again, 
Jessel, M. R., not only restrained a trader 
from soliciting orders from his old cus- 
tomers, but he professed his readiness to 
restrain him also from dealing with them. 
In Leggott vs. Barrett, 15 Ch. D., 306, he 
actually did so, but a first check was there- 
upon given to the new tendency by the 
Court of Appeals, and his order, so far as 
it did this, was reversed. As to soliciting 
orders, however, there was on that occa- 
sion no appeal, and this question was re- 
versed for the case of Pearson vs. Pearson, 
supra, which has for the present settled 
the matter. That was decided first by 
Kay, J., who, in the then state of the au- 
thorities, had little choice but to restrain 
the solicitation, and the case was then taken 
to the Court of Appeals. There a majority 
(Baggallay and Cotton, L. J. J., Lindley, 
L. J., diss.), discovered that the law had 
been extended since Lord Eldon's day, and 



in spite of the length of time during which 
the extension had prevailed, and the emi- 
nence of the judges to whom it was due,, 
back to Lord Eldon's standard the law 
was made to come. This was in 1884, and 
since that time it has been clear law that 
the vendor of the good-will of a business 
can not only set up a rival business, but can 
also solicit his old customers. He may, in 
short, do everything he. can to destroy the 
probability that they will resort to the old 
place, provided only that nothing be does is 
affected with fraud. — The Solicitor's Jour- 
nal. 



It seems that a lawyer is somewhat of a 
carpenter. He can file a bill, split a hair, 
chop logic, dovetail an argument, make an 
entry, get up a case, frame an indictment, 
empanel a jury, put them in a box, nail a 
witness, hammer a judge, bore a court, 
chisel a client, and other like things. — 
Green Bag. 



Condemned Murderer (to lawyer). — 
You said you could get a sentence of im- 
prisonment for life, and here I am to be 
hanged next month. 

Lawyer. — That's all right; you will be 
imprisoned for life, won't you"? — and only 
a month, instead of long, weary years. Be 
reasonable, man ! 



Ofpicer op the Court. — Prisoner at the 
bar, are you guilty or not guilty ? 

Prisoner. — Sure it's meeself as '11 wait. 

Officer. — Wait for what ? 

Prisoner. — Wait and see fwhat koind 
av a case me lawyer '11 make out for me. — 
Irish Law Times. 



Squeers — "Lawyer Briefs is very fond 
of cats, isn't he?" Lickelby— " That's 
natural — anything in the feline suits a 
lawyer, you know" — Boston Traveller. 
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C. P. OP LANCASTER COUNTY. 
Guthrie vs. Oorreoht. 

Vendee and vendor — Married women — 
Liability of husband separated from 
wife for necessaries bought by wife. 

A merchant who sells necessary articles to a 
woman who he knows was living separated 
from her husband, does so at his peril, and can 
not recover from her husband unless he can 
show that said husband is separated from his 
-wife without cause. 

Bale to strike off judgment of non-suit. 

J. W. Johnson , for rule. 

Simon P. Eby and J. Hay Brown, 
contra. 

This was an action on a book account. 
The plaintiff's testimony developed the 
facts that the goods purchased were grocer- 
ies bought by the wife of defendant ; that 
the defendant and his wife were living sep- 
arate when the goods were bought, and 
that the plaintiff knew of this fact, but had 
made no inquiries as to the cause of their 
separation, and offered no evidence that 

?laintiff had left his wife without cause, 
'he Court ordered a non-suit to be entered, 
whereupon plaintiff took out the above rule, 
which the Court discharged in the follow- 
ing opinion. 

November 15, 1890. Opinion by Liv- 
ingston, P. J. 

After an examination of the facts pre- 
sented by the evidence, giving them their 
full weight, and the law with reference to 
entering judgment of non-suit compulsorily, 
and fully considering the argument of the 
learned counsel in the cause, we are satis- 
fied that no error was commit tod in the 
trial, and that judgment of non-suit was 
properly .entered. We therefore discharge 
the rule. .,, ■ 
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C. P. OF LANCASTER COUNTY. . 

Walter Boardman et. aL ¥8. The Keystone 

Standard Watch Company, George If. 

Franklin et. ai. 

Equity — Demurrer — When sufficiently 
'specific under rules of court — Agree* 
ment — Duty of parties — Laches — Cor- 
porations — Charters — Power of court 
of equity — Duties and liabilities of 
directors — When acts valid — Agency 
— Sale — Payment by corporation for 
property purchased by capital stork — 
Act of April &9, 1874,, P- £., 78— 
Constitution* Art. XVI. 9 Sec. 7. 

It is not necessary that a demurrer should re- 
fer to particular sections of the bill, and a de- 
murrer alleging that the bill showed no facts 
and was general, vague and uncertain as to " the 
allegations of fraud therein," "the allegations 
therein of the invalidity of the assignment " and 
" the allegations therein of illegality of the 
action of the board of directors,'* etc., is suffi- 
ciently specific under a rule of court providing 
that the form of demurrer should be u Defend- 
ant demurs to the whole of the bill," or **so 
much of the bill," etc., stating the particulars 
and assigning the reason or grounds in detail." 

When parties about to sign and seal an agree- 
ment can read it and do not, or if unable, to 
read it do not require it to be read to them, 
although the agreement be contrary to their 
intentions it is good and unavoidable, and the 
parties are bound by its provisions ; nor will the 
partners be released merely because they put 
unguarded confidence in others. 

After letters patent have issued from the 
State to a corporation, a court of equity cannot 
enjoin it, or inquire into whether or not the ten 
per cent, has been paid and the charter properly 
obtained. 

The directors of a corporation, in whatever 
manner constituted, are the agents of the cor- 
poration, and within the scope of their authority 
conferred by the law or regulations of the cor- 
poration relating to them, their acts are acts of 
the company and are valid until they are ousted; 
a deed of assignment by the directors of a cor- 
poration is valid, although made without notice 
or action on the part of the stockholders. 

Where a corporation' by virtue of its charter 
pays for property purchased with its capital 
stock, although the value of such property was 
not equal to the value of the stock, this does 
not necessarily constitute fraud, and in the 
absence of fraud shown such sale will not be 
set aside. 

A corporation in which A. and B. C, etc, 
the complainants, were stockholders, having 
made an , assignment, A. took subscriptions, 
some of which were paid up, from B. C, etc., 
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for the oapiUl stook of a proposed new corpora- 
tion. A tripartite agreement was afterwards 
made between A. t the assignee, and the defend- 
ants, by which X. Y. f etc., defendants, bought 
all the property of the old corporation, assuming 
its debts and also the book accounts of A. in 
the name of his proposed new corporation. B. 
C, etc., afterwards Mgned an agreement releas- 
ing A. from all liability to them and X. Y., eto., 
from liability to A., on account of their subscrip- 
tions, and agreeing to take paid np shares in the 
stock of the new corporation to be formed by X. 
Y„ etc., for the amount of their subscriptions on 
A 'p. books, X. Y., etc. , then obtained a charter 
naming themselves directors and transferred the 
property conveyed to them by the assignee to 
the company, taking therefor the amount of their 
subscriptions to the stock as full paid. They 
afterwards trasferred to B. C, etc., stock ac- 
cording to agreement, and also transferred large 
blocks of stock to others also defendants herein, 
with whom as directors of the corporation they 
afterwards make an assignment for the benefit 
of creditors. On A. B. C. etc., filing a bill 
alleging that X. Y., etc., having paid no money, 
all their acts as directors were fraudulent and 
should be set aside, and praying that a receiver 
be appointed, and X. Y., etc., be decreed to pay 
to the company value to the amount of their 
several subscriptions: 

Held, on demurrer, that the bill should be 
dismissed for want of equity. 

Equity Docket, No. 2, p. 357. 
Demurrer. 

Robert Snodgrass and D. McMullen, 
for plaintiff. 

H. M. North. L. M. Simpson, H. B. 
Swarr, A. B. Longaker, and Dallas $ 
Crawford, for defendants. 

November 15, 1890. Opinion by Liv- 
ingston, P. J. 

The bill filed charges that the complain- 
ants are stockholders of the Keystone 
Standard Watch Company, a corporation 
of the State of Pennsylvania, created under 
the provisions of the Corporation Act of 
1874, and its supplements. 

That said corporation was chartered on 
November 29, 1886, with a capital of 
$500,000, divided into 5000 shares of the 
par value of $100 each, and that all of said 
capital was then subscribed by defendants, 
George M. Franklin, J. F. Sener, George 
Steinman, H. 8. Franklin, and Clarence 
Stormfeltz/as follows, to wit: 

G. M. Franklin, 2487 shares, par value, 
$248,700. 

J. F. Sener, 2495 shares, par value, 
$219,500. 



George Steinman, 6 shares, par value, 
$600. 

H. S- Franklin, 10 shares, par value, 
$1000. 

C. Stormfelte, 2 shares, par value, $200. 

That said subscribers were also the sole 
corporators and directors named in the cer- 
tificate of incorporation of said company, 
dated November 6, 1886, which was ac- 
knowledged and sworn to by G. M. Frank- 
lin, J. F. Sener, and George Steinman; 
and Wm. Z. Sener was made treasurer. 

That by the provisions of said Act of 
1 874, ten per centum of the capital of said 
company was required to be paid in cash 
to the said W. Z. Sener as treasurer, 
before letters patent could lawfully issue 
thereto ; that said defendants, although 
well knowing this law, did not pay to said 
Sener said ten per centum, or any part 
thereof, nor did any one do so for them. 
That the declaration as to such payment in 
said certificate of incorporation contained, 
was false and untrue, and such declaration 
was made, as complainants charge, for the 
sole purpose of obtaining said letters pat- 
ent, in furtherance of the unlawful and 
fraudulent purpose of the said George M. 
Franklin, J. Fred. Sener, Wm. Z. Sener, 
and Charles N. Shellenberger, and others. 

That on June 18, 1886, prior to the ap- 
plication for said letters patent, one D. B. 
Hostetter, assignee for the benefit of cred- 
itors of the Lancaster Watch Company, an 
insolvent corporation, whose affairs were 
then in process of liquidation, of the first 
part, Abram Bitner of the second part, and 
defendants, G. M. Franklin, W. Z. Sener, 
and Charles A. Fondersmith, of the third 
part, entered into a tripartite agreement, 
whereby said G. M. Franklin, W. Z. 
Sener, and C. A. Fondersmith, for the 
consideration therein stated, became the 
purchasers, inter alia, of "all the real 
estate, machinery, and other buildings and 
plant of the Lancaster Watch Company, 
and all the personal property and assets" 
thereof, in the possession or control of said 
assignee, subject to a mortgage of $50,000, 
which the said Franklin, Sener and Fon- 
dersmith assumed and expressly agreed to 
pay, which agreement is made part of the 
bill filed and marked Exhibit B. 
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That on the 28d day of June, 1886, 
Hostetter, as assignee of the Lancaster 
Watch Company, in pursuance of such 
agreement, conveyed all the real estate and 
property therein mentioned, to G. M. 
Franklin, W. Z. Sener, and C. A. Fonder- 
smith for the consideration of $1.00, sub- 
ject to said mortgage of $50,000, and on 
October 30, 1886, C. A. Fondersmith, in 
consideration of $1.00, and subject to said 
mortgage, conveyed his interest, one undi- 
vided third thereof, to said G. M. Franklin 
and W. Z. Sener, who thereupon claimed 
to be, in their own right, the sole owners 
of said real estate, property and assets. 

That on November 15, 1886, after the 
execution of the certificate of incorporation 
of the Keystone Standard Watch Company, 
but before the granting of letters patent 
thereto, said Franklin and Sener sold and 
conveyed td defendant Chas. N. Shellen- 
berger, the one undivided half of the real 
estate and property, thus claimed to have 
been acquired by them for $1.00, subject 
to said mortgage of $50,000, although 
complainants arc informed and believe that 
Shellenberger paid to them, as the real 
consideration, the sum of $50,000 in cash 
or its equivalent, which sum they claimed 
to have and retain, and have in fact re- 
tained, as their property in their own right. 

That shortly after the granting of letters 
patent to The Keystone Standard Watch 
Company, on December 31, 1886, without 
any corporate action authorizing the same 
as complainants charge, said 6. M. Frank- 
lin, W. Z. Sener, and C. N. Shellenberger, 
conveyed to said company said real estate 
and property, being the same claimed to 
have been acquired by said Franklin and 
Sener, under the agreements and deeds re- 
ferred to in the bill, for the consideration 
of $550,000, subject to the said mortgage of 
$50,000, and immediately thereupon, as 
officers and directors of said corporation, 
caused to be issued the whole of the capi- 
tal stock thereof, as full paid stock, to the 
persons and in the amounts named in said 
certificate of incorporation, although the 
entire value of the said real estate and 
property so transferred to said company, 
did not, as said Franklin and Shellenberger 
well knew, exceed the sum of $100,000. 



That simultaneously with the issuance of 
said stock, or immediately thereafter, said 
parties, without further consideration, trans- 
ferred to Shellenberger 2500 Shares, being 
$250,000, and to said W. Z. Sener, who 
was not a corporator, 1225 shares, being 
$122,500 of the capital stock of said com- 
pany, as full paid stock, not subject to any 
further calls or assessments, and claimants 
aver and clarge that the entire issue of said 
stock so. made was fraudulent and void, 
and in direct violation of § 7 of Art. XVI. 
of the Constitution of Pennsylvania, which 
provides, inter ofta, that " no corporation 
shall issue stocks or bonds except for 
money, labor done, or money or property 
actually received, and all fictitious increase 
of stock or indebtedness shall be void." 

That the pretended sale and purchase 
by said company of said property, was 
made as complainants believe without any 
corporate action by said company, was sub- 
stantially a sale by the alleged owners to 
themselves, whilst acting as officers, direc- 
tors and trustees of said corporation, and 
was therefore collusive, fraudulent apd void 
as the orators are advised and here charge, 
constituted no payment either in whole or in 
part upon the shares of capital stock sever- 
ally subscribed by said G. M. Franklin, J. 
F. Sener, Geo. Steinman, H. S. Franklin, 
and C. Stormfeltz ; that the issuance and 
transfer of said stock was unlawful and in 
direct violation not only of the constitution 
referred to, but also of the 11th section of 
the Corporation Act of 1874, which pro- 
vides, "that no shares shall be transfer- 
able, until all previous calls thereon shall 
have been fully paid," as none of said cor- 
porators had any interest in said property, 
and none of them had therefore paid a sin- 
gle dollar in cash, except perhaps the 
necessary bonus and expenses of charter, 
upon the shares of stock severally sub- 
scribed for by them as stated in the certifi- 
cate of incorporation. 

That by the terms of the agreement B, 
and supplemental agreement C, made part 
of the bill, complainants were severally en- 
titled to receive the shares of stock in said 
corporation therein mentioned and speci- 
fied, for which they had paid in full accord- 
ing to said agreement as full paid stock, 
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and not liable to further calls or assess- 
ments ; that in compliance with their said 
agreement, said 6. M. Franklin and W. Z. 
Sener, who* had previously assumed the 
obligations of C. A. Fondersmith under 
said agreement, were bound to pay up said 
stock in full, either "in cash, labor done, 
or in money or property actually received," 
and to deliver to your orators valid certifi- 
cates therefor; and they have failed to 
comply with their said agreement in that 
behalf, and by reason of the fraudulent 
and illegal transactions before recited, have 
instead delivered .to your complainants, 
certificates for said stock which are illegal 
and invalid, and are not and never have 
been of any value whatever. 

That when your orators severally ac- 
cepted said certificates, they believed that 
the said corporation had been legally cre- 
ated and organized in good faith ; that 
payment of the ten per centum of the cap- 
ital stock as required by law, had actually 
been made in cash, as declared and sworn 
to in the certificate of incorporation ; that 
said Franklin and Soner had in all respects 
complied with the agreements B and G, 
and that said certificates conferred upon 
them a good and valid title to the number 
of shares of stock severally due complain- 
ants under the terms of said agreements. 

That complainants are advised and charge 
that by reason of their subscriptions to the 
capital stock, the subscribers and corpora- 
tors became and are liable to pay to said 
corporation, for its uses and purposes, the 
following sums in cash or in -labor done, or 
in property to the amount of the value 
thereof, thus: 

G. M. Franklin, on 2487 shares, the 
sum of $248,700. 

J. F. Sener, on 2495 shares, the sum of 
$249,500. 

6. Steinman, on 6 shares, the sum of 
$600. 

H. S. Franklin, on 10 shares, the sum 
of $1000. 

C. 8. Stormfeltz, on 2 shares, the sum 
of $200. 

That complainants believe and charge 
that defendant, C. N. Shellenberger, had 
at all times full knowledge of the transac- 
tions herein recited ; that he colluded and 



combined with the said G. M. Franklin, J. 
Fred. Sener, and W. Z. Sener, in the issu- 
ance of the entire capital of said corpora- 
tion as full paid stock, when he knew that 
no part of the said capital had been paid 
in ca$h, as required by law ; that he caused 
to be issued to himself a certificate for 
2500 shares, representing $250,000 of 
said capital, upon which he knew that not 
a dollar in cash had been paid, and which 
complainants charge was fictitious to the 
amount of $200,000 at least, and is of no 
validity in his hands, or his transferees, 
and for which he was and is liable jointly 
and severally with the said G. M. Frank- 
lin, J. F. Sener, and W. Z. Sener, to pay 
to the corporation for its corporate use and 
purposes, the full sum of $200,000 with 
interest, either in cash or labor done, or in 
property to the amount of the value thereof. 

That complainants believe and charge 
that defendants, J. F, Sener, G. Steinman, 
H. S. Franklin, and C. Stormfeltz, who by 
the terms of the certificate of incorpora- 
tion of said company were directors 
thsreof, and became and were subscribers 
tor 2153 shares, representing $251,300 of 
the capital stock of said company, have 
never paid, in any manner or form, any 
part or portion of their subscriptions ; that 
all of the stock subscribed by and issued 
to them was fictitious and void ; that the 
issuance thereof as full paid stock to said 
subscribers was fraudulent and conferred 
no title thereto, either upon said subscribers 
or their transferees, and that said sub- 
scribers by virtue of their subscriptions 
they charge became and were, and still 
are, liable to pay to the said corporation, for 
its corporate uses and purposes, the full 
amount of said subscriptions, either in cash, 
or labor done, or in property to the amount 
of the value thereof. 

That, although by the terms of the agree- 
ments of June 1886, "B and C," and their 
subsequent assumption of the liabilities of 
C. A. Fondersmith thereunder, said G. M. 
Franklin and W. Z. Sener, had assumed 
and expressly agreed to pay the mortgage 
of $50,000, therein mentioned, yet they 
did not pay, and have not paid, any portion 
thereof, but instead of payment, without 
any lawful action of the stockholders, but 
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in combination with G. N. SheUenberger, 
then president of said corporation, caused a 
new mortgage for said sum of $60,000 to 
be executed in the name of said corporation, 
rod in violation of their said agreement and 
in fraud of said corporation and the rights 
of complainants as bona fide stockholders 
thereof, applied the proceeds thereof to the 
liquidation and payment of their own obli- 
gations under the said agreement. The 
first-mentioned mortgage being on the 21 
of October, 1887, marked satisfied, the sub- 
stituted mortgage still remaining a lien and 
encumbrance upon the property of said 
corporation. 

That complainants are not informed as 
to the precise relationships of said defend- 
ants W J. Atkinson, L. M. Simpson and 
said The Keystone Watch Club Company, 
to said The Keystone Standard Watch 
Company, or to said G. M. Franklin, W. 
Z. Sener and C. N. Shellenberger, or to 
what extent, or in what manner they have 
participated in the fraudulent transactions 
herein before specified, but are informed 
that said W. J. Atkinson, L. M. Simpson 
and said The Keystone Watch Club Com- 
pany and others to complainants unknown, 
and who acted with them with full know- 
ledge of the fraudulent organization and 
management of said corporation, have re- 
cently acquired control thereof, for the 
purpose and with the intent to manage and 
use the same to their own personal advan- 
tage and gain, and that with such knowledge 
complainants are advised that they have 
not acquired and cannot acquire any rights 
in respect of said corporation which can in 
any way affect or prejudice the complain- 
ants' rights as bona fide stockholders of 
said corporation. 

That complainants from the facts stated 
charge, that said corporation was illegally 
and fraudulently created and organized; 
that it has at all times thereafter been ille- 
gally and fraudulently managed by defend- 
ants G. M. Franklin, W. Z. Sener, J. F. 

» Sener, C. N. Shellenberger, G. Steinman, 
H. 8. Franklin, Clarence Stormfeltz, as 
officers and directors. That said Atkinson 
and Simpson have, since their connection 
therewith; had knowledge of such fraudu- 

i feat ^organization and management; that the 



property and assets of said corporation 
have been wilfully wasted, and complain* 
ants' stock and interests therein rendered 
worthless; and that by reason of the mis- 
conduct and fraud of said defendants as of- 
ficers, directors and trustees thereof, said 
corporation has become insolvent and all its 
assets and property are in imminent danger 
of being entirely wasted, in fraud of and 
in violation of the rights of complainants as 
bona fide stockholders thereof. 

In the amendment to the bill, complain- 
ants charge: 

That on April 21, 1890, said the Key- 
stone Standard Watch Company, one of 
defendants, under the pretended authority 
of a resolution of the Board of Directors, 
passed upon this day, made an assignment 
of " all the real estate, goods, chattels and 
effects and property of every kind, real, 
personal and mixed," of said corporation 
to one D. Ramsey Patterson, of the city 
of Philadelphia, in trust for the benefit of 
creditors, and said D. Ramsey Patterson 
has accepted said trust, and claims to have 
taken upon himself the execution of the 
duties thereof. 

That said deed of assignment was au- 
thorized, made and executed without any 
notice to or action of the stockholders of 
said corporation, and as they charge by an 
illegal body claiming to act as a Board of 
Directors of said corporation; that the 
meeting of said board at which said assign- 
ment purports to have been authorized 
was not attended by a majority or quorum 
of the legally elected directors; that 

Henry Harper, B. J. Brown, and 

Reilly, who acted as directors at said 
meeting, were not legally elected or quali- 
fied to act as such : that neither of them 
were or had been bona fide stockholders of 
said corporation, as they believe, but were 
presented with certain shares of stock and 
became such directors at the solicitation of 
said defendants, L. M. Simpson and W. J. 
Atkinson, or some other persons acting 
with or for them, or one of them, for the 
express purpose of authorizing and giving 
color to the said assignment. That said 
assignment was in fraud of their rights as 
bena fide stockholders of said corporation, 
was illegal and invalid, and conferred no 
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title upon D. R. Patterson to the property 
and effects mentioned and described therein. 

That farther amending their bill of com- 
plaint, in respect to that portion thereof men- 
tioned as Exhibit " C," they say that said 
agreement or paper was executed by such 
of them as have signed the same, at the 
special solicitation of defendant W. Z. 
Sener; that when presented to them by 
him for their signatures he did not afford 
them an opportunity to read said paper or 
agreement, but undertook to explain and 
did in fact pretend /to explain to them its 
contents and legal effect ; that they were 
severally informed in substance that it was 
necessary that the same should be signed 
by them in order to carry out the plan for 
forming a new corporation as contemplated 
by Exhibit "B," and to secure and protect 
them as subscribers to the stock thereof ; 
that in signing said paper they relied en- 
tirely and in good faith upon the explan- 
ations and representations of the said Wm. 
Z. Sener as to its contents and legal effect; 
that they severally understood that said 
agreement did not alter and was not in- 
tended to alter or change the effect and 
Surpose of Exhibit "B," except to further 
eclare and protect their interest therein ; 
that said agreement or paper constituted a 
part of the transactions of the said W. Z. 
Sener, G. M. Franklin, and others leading 
up to the formation and organization of 
the said Keystone Standard Watch Com- 
pany, the organization of which was then 
in contemplation by said Sener and his 
associates therein, and that as declaratory 
of your orators 1 rights as such, and for no 
other purpose, the said Exhibit "C," has 
been made a part of their bill of complaint. 

Wherefore, claiming to have no remedy 
at law, by their bill they pray equitable 
relief, and ask. — 

That a receiver be forthwith appointed 
by the court to take charge of the property 
and assets of the said corporation, and man- 
age and conduct the business thereof for 
the protection of all bona fide creditors and 
stockholders thereof. 

That an account may be taken before a 
master of all the assets and liabilities of 
said corporation, and particularly how and 
in what manner the capital. stock has been 



paid in; what payments either in cash or 
in property have been made thereon; what 
amount is due the said corporation on ac- 
count of unpaid stock ; who are the present 
stockholders, and how, and in what manner, 
and from whom they have obtained title ; 
what stock, if any, has been issued in vio- 
lation of law, and generally all matters re- 
lating to the issuance of said stock and its 
validity in the hands of the present or past 
holders. 

That a decree be entered declaring all 
shares of stock which shall be found to 
have been issued to said George M. Frank- 
lin, J. Fred Sener, W. Z. Sener, Chas. N. 
Shellenberger, Geo. Steinman, H. S. 
Franklin and C. Stormfeltz, in violation 
of law, to be fraudulent, fictitious and void, 
and as conferring no valid title upon them 
to such shares. 

That said G. M. Franklin, J. Fred 
Sener, W. Z. Sener, C. N. Shellenberger, 
and all others of the defendants who shall 
be found to have unlawfully and fraudu- 
lently combined, as officers and directors 
of said corporation in the issuance of the 
stock of said corporation as full paid stock 
in violation of law, be decreed to be jointly 
and severally liable to pay to said receiver, 
for the uses and purposes of said corpora- 
tion, all such sums of money as may be 
found to be due and unpaid upon such cap- 
ital stock or the shares issued to them re- 
spectively. 

That said G. M. Franklin, Wm. Z. Sener, 
be decreed to be jointly and severally 
liable to pay to said receiver, or to your 
orators respectively, the full amount of the 
par value of the shares of stock issued to 
your orators respectively under the terms 
of their agreements, Exhibits " B" and 
C," and that they be further decreed to 
be jointly and severally liable to pay to 
the said receiver for the use of the stock- 
holders thereunder the full amount of the 
mortgage for $50,000, mentioned in para- 
graph 15, together with all interest which 
said corporation has paid thereon or upon 
the mortgage for which the same was 
substituted. 

That said W. J. Atkinson and L. M. 
Simpson be required to make full answer 
to this bill of complaint, and full discovery 
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of all and singular their and each of their 
relations to and connection with the said 
defendants in respect to the subject-matter 
of their bill of complaint. 

And that such other and further relief 
may be granted as to the court may seem 
proper. And by their amendment to the 
bill, they pray further equitable relief, and 
ask that D. Ramsey Patterson, assignee 
of said The Keystone Standard Watch 
Company, be made a party defendant to 
their bill of complaint. 

That the deed of assignment purporting 
to have been made by the Keystone Stand- 
ard Watch Company to said Patterson be 
decreed to be illegal and void, and as in- 
effectual to confer any title to the property 
therein described. 

That said Patterson, assignee as afore- 
said, be restrained and enjoined from 
further acting as such assignee, and from 
selling or in any way interfering with the 
property, assets and effects of the said Key- 
stone Standard Watch Company purporting 
to have been assigned to him as aforesaid, 
and that he be ordered and directed to ac- 
count for, transfer, turn over and deliver to 
the receiver to be appointed by the Court, 
all moneys, property and effects of the said 
corporation which have come into bis pos- 
session or control by virtue of said assign- 
ment or otherwise. 

The bill with the amendment having 
been served, and defendants having ap- 
peared, and being represented by counsel, 
have prepared their several 

DEMURRERS. 

Demurring each to the whole bill and 
amendment, assigning the following reasons, 
to wit : 

1. Because the complainants have not 
herein shown any equity against this de- 
fendant. 

2. Because the allegations of fraud 
therein are general, vague, and uncertain, 
and show no facts to found them. 

3. Because the allegations therein of 
invalidity of the assignment by said com- 
pany to D. Ramsey Patterson, in trust for 
their creditors, are general, vague and un- 
certain, and show no facts to found them. 

4. Because the allegations therein of 



illegality of the action of the board of di- 
rectors of said company in directing recting 
said assignment are general, vague, and 
uncertain, and show no facts to found them. 
Having thus before us the bill, the 
amendment, and the demurrer, the first 

Question presented is whether or not the 
emurrer is bad, as is claimed by com* 
plainants. 

A general demurrer (at law) is an ex* 
ception in general terms to the sufficiency 
of a pleading as a whole. It alleges no 
particular exception or imperfection. 
(And. Die L., 840.) 

A special demurrer alleges a particular 
material imperfection. (Ibid.) 

In equity practice, the formula for a 
general demurrer is, that there is no equity 
in the bill. In case of a special demurrer, 
the particular defect or objection is pointed 
out. (Ibid.) 

A demurrer in equity is nearly of the 
same nature as a demurrer in law, being 
an appeal to the Court for its judgment, 
whether the defendant shall be bound to 
answer plaintiff's bill, for want of sufficient 
matter of equity therein contained,' or 
where plaintiff, on his own showing, appears 
to have no right, etc. (Ibid., and 3 Black. 
Com., 446.) 

At law, a demurrer admits all such mat- 
ters of fact as are sufficiently pleaded, or 
which if informally pleaded, are not spe- 
cially excepted to on that ground, but it 
does not admit inferences, arguments or 
conclusions from them. Nor does it admit 
the truth of an averment, where the docu- 
ment referred to shows that it is not true. 
(37 Pa., 297, Commonwealth vs. Commis- 
sioners of Allegheny ; 6 W. & S., 445, 
Ellmaker v*. Ins. Co.) 

It is claimed that the demurrer in this 
case is not in accordance or compliance 
with section 82 of our equity rules, which 
says : " Demurrers shall be substantially 
in the form following: 'The defendant de- 
murs to the whole bill,' or * to so much of 
the bill, or discovery or relief,' stating the 
particulars, and assigning the reasons or 
grounds in detail." 

In Moyer v*. Livingood et al. (2 Woodw., 
817), to which we have been referred, the 
Court say : " There is some embarrassment 
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aristeg from the feet that both the answer 
and the demurrer to the bill, extend to the 
whole of plaintiffs' oompkint* The answer 
denies the allegations of the bill, while the, 
effect of the demurer id to admit the troth 
ef the facts, though not the conclusions of 
law which may have been set out as neces- 
sarily resulting from them." The interrog- 
atories filed were special and specific, the 
demurrer was general as to the whole, and 
the Court removed the embarrassment by 
allowing a part of the demurrer, and over- 
ruling the remainder. 

In Brady vs. Loan Association (14 W. 
N. C, 419), the other case referred to, 
the demurrer was somewhat like the oue in 
this case, and the Court say : " If the de- 
murrer had alleged the particular sections 
in which these faults appear, it might have 
been sustained," and because it did not, 
overruled it. 

The demurrer in this case, while it does 
not refer to particular sections of the bill, 
which we deem unnecessary, does refer to 
the specific charges in the bill, the allega- 
tions of fraud, of the invalidity of the as- 
signment by the company, and of the 
illegality of the action of the board of di- 
rectors of the company in directing the 
assignment, about as fully as we think the 
rule requires, when the nature and charac- 
ter of the bill is considered, and is there- 
fore sufficient in form to comply with the 
rule. 

And now, the remaining question arises, 
Do the averments in the bill of complain- 
ants, which for the present are to be taken 
to be true, present a case for the interven- 
tion of a Court of Equity in their behalf? 

Upon examining the bill and its accom- 
panying exhibits, made part of it, we find 
that prior to June 18, 1886, a company, 
called the Lancaster Watch Company, had 
existed in , Lancaster, in which complain- 
ants, or some of them, were interested. 

That this Company failed, made an as- 
signment to D. B. Hostetter, in trust for 
the benefit of its creditors. 

After which, Abraham Bitner, one of 
complainants, took and received a number 
of subscriptions to the capital stock of a 
corporation to be formed and known as the 
Keystone Standard Watch Company, and 



ameag the subscribers are J. M. Ketper r 
John Best, Jamee B. Best, Frank Reist, 
G. ML Askew, and Henry Carpenter, 
guardian for th$ Boaittaaes, and with said 
Abm. Bitner, making all of the complain* 
ants. 

And on June 18, 1886, an agreement 
was made between D. B. Hostetter, As- 
signee of the Lancaster Watch Company 
of the first part, Abraham Bitner of the 
second part, and George M. Franklin, Win. 
Z. Sener, and Charles A. Fon Dersmith, of 
the third part. 

In and by which Hostetter, assignee, 
agreed to sell, convey, assign and transfer, 
to said Sener, Franklin, and Fon Dersmith, 
all real estate, machinery and other, the 
buildings and plant of the Lancaster Watch 
Company, and all .personal property and 
assets of the Lancaster Watch Company t 
in his possession and control. 
(To be continued in the next number.^) 



&*9»t &&*c*timug. 



Trade Marks.— " Union Labels." 

A label adopted by a Cigarmakers' 
Union, to be pasted on boxes containing 
cigars made by its members, is not a 
trade-mark, for it does not indicate by what 
persons the cigars were made, but merely 
that they were made by members of one of 
the local unions, and the right to use it 
depends entirely on such membership, and 
not on any reputation for skill in the manu- 
facture of cigars. The use of imitations 
cannot be enjoined, therefore, on that 
ground; nor can it be prohibited on the 
ground that the imitations were calculated 
to make the public believe that the goods 
were the goods of another. Such an action 
has never been maintained except by one 
who was himself a manufacturer or dealer 
in the articles counterfeited. This action 
was brought by the members and officers 
of the " Union," and they cannot show any 
damage which is not too remote. Weener 
vs. Brayton, 25 N. E. Rep., 46 (Mass.) 

The few cases previously decided on this 
point are. here carefully discussed* 
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And Abm. Bitner agreed to sell, con- 
vey, assign and transfer to the same 
parties, all his interest in the personal 
property on the premises of the Lancaster 
Watch Company, together with all book 
accounts made out by him in the name of 
The Keystone Watch Company, together 
with all watches in possession of the North- 
ern National Bank as collateral security, 
and also agreed to give to said parties, 
their heirs and assigns, the right to use in 
the factory building, then belonging to the 
Lancaster Watch Company, for the purpose 
of manufacturing watches therein, patents 
Nos. 218,556, 261,655, 268,354, and 
273,938. 

For and in consideration of which, said 
Franklin, Sener and Fon Dersmith agreed 
to pay forthwith, all of the debts of the 
said Lancaster Company, in a schedule an- 
nexed to the agreement, and all interest 
thereon; all taxes for the year 1886 on 
property of the Lancaster Watch Company 
— a lien for city tax for §146.01, and costs 
thereon ; the tax on capital stock due to 
the State of Pennsylvania, and the claim 
of T. 0. Haydock against the Lancaster 
Watch Company ; and upon the payment 
of said debts by them, to transfer the same 



to D. B. Hostetter, assignee, to bo held 
and used by him as claims against the Lan- 
caster Watch Company, to be presented at 
any audit of his accounts as assignee, for 
his own protection, but for no other pur- 
pose so far as said parties were concerned. 

And thev also further agreed to assume 
and pay a mortgage, given to secure bonds 
to the amount of $50,000, which was a 
lien on the property of the said, the Lan- 
caster Watch Company, and to indemnify 
and save harmless said Hostetter, from 
any claim which miirht be made against 
him as assignee of said company, by any 
holders of the bonds secured by said mort- 
gage, and to hinder and prevent the pre- 
sentation of the same, or any of them, at 
any audit of any accounts filed by him as 
assignee. 

They further agreed to pay at maturity, 
all debts set forth in another schedule, 
marked B, and annexed to the agreement, 
and in addition thereto, two promissory 
notes made by B. F. Bitner, and A. Bit- 
ner, discounted by the Northern National 
Bank, one of $1500, made by B. F. Bitner, 
endorsed by A. Bitner, and one of $2000, 
made by A. Bitner, and endorsed by Wm. 
Z. Sener. 

And whereas, said Abm. Bitner in 1886, 
took and received subscriptions to the cap- 
ital stock of a corporation to be known as 
the Keystone Standard Watch Company, 
(said subscriptions, numbering as stated 
28, and embracing as appears, all the com- 
plainants,) 

And whereas, said Abm. Bitner received 
payment in whole, or in part, for said sub- 
scriptions, from some of said parties ; 

And whereas, to some of said subscribers 
making such payments, he gave his prom- 
issory notes, said Franklin, Sener and 
Fon Dersmith further agreed to save harm 
less, and indemnify said Bitner, his exec- 
utors, administrators, and assigns, of, and 
from, and against, any claim or demand 
which might be made against him by any 
of said subscribers to said stock, for the re- 
payment of any of the said sums of money 
paid by them to him, and of and from the 
payment of any and all of said promissory 
notes, so given by him to said parties, and 
against all liability thereon. 
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And they further agreed to pay or pro- 
cure the release of all or any liens of me- 
chanics or material men, entered against 
said Abm. Bitner, by any of said parties, 
subscribers to the stock of the Keystone 
Standard Watch Company, viz. : Geo. M. 
Stetnman & Co., G. Sener & Sons, and 
Marshall & Rengier. 

And they further agreed to issue to 
George Sullivan, $175, to L. A. Pres- 
singer, $50, and to A. Bitner, $750, at 
par, of the capital stock of any company 
hereafter organized by them, on the basis 
of the property herein agreed to be sold 
on a capitalization of $500,000 for the 
same, or in the sapae proportion, if the cap- 
ital be more or less. 

It will be observed, that thus far all the 
complainants appear as parties to this ar- 
rangement. 

Let us now examine Exhibit C, also 
made part of complainant's bill. By it 
we see, that whereas, in a book in the pos- 
session of Abraham Bitner, there appears 
a paper, of which the following is a copy, 
to wit: 

" We, the undersigned, agree to take 
and pay for the number of shares 8,et oppo- 
site our names, of the capital stock of a 
corporation to be known as the Keystone 
Standard Watch Company, and to be or- 
ganized under the laws of the State of 
Pennsylvania. The object of the proposed 
corporation is to be the manufacture of 
watches, and watch movements. 

" The capital stock of the said proposed 
corporation shall be five hundred thousand 
dollars ($500,000) divided into five thou- 
sand (5000) shares of the par value of one 
hundred dollars ($100) each, of which two 
hundred thousand dollars ($200,000) shall 
be expended in the purchase of the ground, 
building, machinery, plant and material, 
and other working assets of the Lancaster 
Watch Company, and one hundred thou- 
sand dollars ($100,000) shall be expended 
in the purchase of all patents now owned 
by and issued to Abraham Bitner, relating 
to watches and watch movements, and the 
remainder shall be used for working capi- 
tal. 

u And we agree to pay to the said corpor- 
ation, or to its board of directors, the sum 



of one hundred dollars ($100) for each 
and every share of stock subscribed for by 
us, at such times and in such manner as 
the board of directors thereof may order, 
subject to the laws of the State of Penn- 
sylvania." 

To this paper are appended the signatures 
of some twenty persons, among them all 
the complainants except Abm. Bitner, and 
they appear to be a portion of the sub- 
scriptions to stock obtained in 1886, by 
Abm. Bitner, and referred to in Exhibit B, 
before mentioned. 

And referring to the tripartite agree- 
ment aforesaid, which it is said is reduced 
to writing and not yet signed, (it is ex- 
pected will be signed this day) it contains 
a clause of which the following is a copy : 

"And whereas, the said Abraham Bit- 
ner, in the year 1886, took and received 
subscriptions to the capital stock of a cor- 
poration to be known as the Keystone 
Standard Watch Company, the said sub- 
scriptions being as follows : H. S. Gara, 
30 shares ; J. M. Keiper, 10 shares ; W. 
Z. Sener, 10 shares, Phares W. Fry, 5 
shares ; Marshall & Rengier, 5 shares ; 
Geo. M. Steinman & Co., 6 shares ; G. 
Sener & Sons, 10 shares ; William Wohl- 
son, 5 shares ; John Best, 10 shares ; 
James B. Best, 1,0 shares ; C. A. Fon Der- 
smith, 5 shares ; S. S. High, 2 shares ; F. 
H. Bare, 5 snares ; Henry Carpenter, 
guardian, 87 shares; Wm. O. Marshall, 1 
share ; Askew & Scheid, 2 shares ; John 
P. Schaum, 1 share ; John E. Snyder, 1 
share. 

"And whereas, Abmi Bitner received 
payment for the said subscriptions from 
some of the said parties ; and whereas, to 
some of said parties making such payments 
he gave his promissory notes, the said par- 
ties of the third part further agree to save 
harmless and indemnify the said Abm. 
Bitner, his executors, administrators, of, 
and from, and against any claim or demand 
which may be made against him, by any 
ot the said parties so subscribing to the 
said stock, for the repayment of any of the 
said sums of money so paid by them to 
him, and of and from the payment of any 
or all of the said promissory notep, so given 
by him, to said parties so subscribing to 
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the said stock, and against all liability 
thereon. 

"Now we, the undersigned, being sub- 
scribed as hereinbefore mentioned, for a 
valuable consideration, do, each for him- 
self, hereby agree to and with the said 
Geo. M. Franklin, Wm. Z. Sener, and 
Charles A. Fon Dersmith, that we will re- 
lease and discharge, and we do now, hereby, 
release and discharge the said Abm. Bit- 
ner from all and every liability to us, and 
to any of us, on account of the subscrip- 
tions, and any of them, made as herein 
first before set forth ; and from all and 
every liability attaching to him, on account 
of the same, or in connection therewith ; 
and we agree, that we will enforce no 
liability against him, his executors, admin- 
istrators, or heirs. 

44 We further agree, that the said Geo. M. 
Franklin, W. Z. Sener, and Chas. A. Fon 
Dersmith shall not be required to make any 
payment under the clause hereinbefore 
quoted or recited, as made to indemnify 
the said Abm. Bitner in said agreement, in 
which the said Abm. Bitner is party of the 
second part. 

44 And we further agree, that the said G. 
II. Franklin, W. Z. Sener, and Chas. A. 
Fon Dersmith, consummate the purchase of 
all the Lancaster Watch Company, and 
effect the organization of a watch company 
by a corporation, for the manufacture of 
watches and watch movements, putting in 
the assets that they may receive from the 
assignee of the Lancaster Watch Company, 
at the sum of five hundred thousand dol- 
lars ($500,000), subject to the existing 
mortgage on the real estate, of fifty thou- 
sand dollars ($50,000); that each of us 
will accept stock in the new corporation, 
for the amount of our respective subscrip- 
tions, the number of shares heretofore sub- 
scribed by us, as hereinbefore set forth, in 
the new corporation in which the capital 
stock shall be five hundred thousand dol- 
lars ($500,000), composed of five thousand 
shares of one hundred dollars each, based 
on the said assets, subject to the existing 
mortgage, and our shares shall be treated 
*& full f aid shares. 

44 The stock that each of us shall be enti- 
tled to, shall be in the proportion that each 



of our subscriptions bears to the sum of 
five hundred thousand dollars ($500,000), 
whether the capital stock of said new com- 
pany shall be more or less than five hun- 
dred thousand dollars ($500,000), and the 
said parties are at liberty to use any exist- 
ing charter, if they see fit to do so, instead 
of obtaining a new one." This Exhibit C, 
is a writing dated June 18, 1886, and 
signed by all the complainants (Boardman's 
being signed by Henry Carpenter, their 
guardian) except Abm. Bitner, in whose 
favor it is in part a release from liability. 

In complainant's amendment to their 
bill, they say this Exhibit "C" was only 
introduced into the bill for a special pur- 
pose, in said amendment stated ; that the 
paper was not read by them, etc., and 
claim that they should not be bound by its 
contents. They do not allege, however, 
that they cannot read, that they are illiter- 
ate, weak-minded, were under duress, or 
that they asked it to be read to them. 
They are therefore within the general rule, 
which is, that where parties who are to 
sign and seal a deed, or an agreement, can 
read themselves and do not, or being illit- 
erate or blind, do not require it to be read 
to them, or the contents thereof to be 
declared to them, although the deed or 
agreement be contrary to their minds, it is 
good and unavoidable, and the parties are 
bound by its provisions. (1 Shep. Touch., 
56; 2 W. N. C, 30 ; Addicks vs. Hutton, 
14 Pa., 496; Greenfield's Est., 100 Pa., 
354.) 

Nor will parties be relieved merely 
because they put an unguarded confidence 
in another ; in such cases, it is, say the 
courts, supine negligence, and is not the 
subject of protection either in equity or at 
law. (2 Atk., 202, Langley vs. Brown.) 

Equity will not grant relief where parties 
have been guilty of laches. (52 Pa., 311.) 

After these preliminary proceedings, 
and evidently in pursuance thereof, said 
George M. Franklin, Henry S. Franklin, 
J. Fred. Sener, C. S. Stonnfeltz, and Geo. 
Steinman, had a certificate prepared, sworn 
to, and recorded. And the Secretary of 
the Commonwealth having examined it, and 
found it to be in proper form and within 
the purposes of the class of corporations 
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specified in section two of the Act of April 
29, 1874, the Governor, on November 29, 
1886, approved the same, and directed 
that letters patent issue according to law ; 
and letters patent, or charter was granted, 
and " The Keystone Standard Watch Com- 
pany " became a corporation. 

After letters patent have issued, a 
court of equity can neither enjoin the or- 
ganization, nor forfeit the franchises. (3 
Phil., 385 ; Mitcheson vs. Harlan, 10 Phil., 
362 ; Legee vs. Railway, 32 Leg. Int., 
386.) 

If, as claimed, the ten per centum has 
not been paid in, and the charter thus im- 
properly obtained, it may be inquired of 
at the instance of the State, but not by a 
private relator, and in a collateral pro- 
ceeding. (89 Am. Dec, 344; 5 Ala., 
787 ; 20 Pa., 415 ; 10 W. N. C, 400.) 

The bill claims, that after the granting 
of the charter, the purchasers of the real 
estate of the Lancaster Watch Company 
conveyed it to said company, for the con- 
sideration of $500,000, subject to a mort- 
gage of $50,000, and immediately there- 
upon, as officers and directors of said cor- 
poration, caused to be issued the whole of 
the capital stock thereof, as full paid stock, 
to the persons and in the amounts named 
in the certificate of incorporation, although 
the entire value of the said real estate and 
property thus transferred to said company 
did not, as said Franklin, Sener, and Shel- 
lenberger well knew, exceed the sum of 
$100,000. 

This, as shown by the exhibits referred 
to, is just what complainants agreed to be 
done ; they knew the value of the property, 
and had knowledge of the facts, and if 
fraudulent, they were consenting to it; 
but that would not necessarily constitute it 
fraudulent. 

Where a corporation, which is author- 
ized by its charter, (or by law) to buy 
land and pay for it, in full paid stock, 
issues such stock in payment for land, to 
an amount greatly in excess of the value of 
the land, and the stock is sold to a pur- 
chaser for value, such purchaser is not 
liable to the creditors of the corporation, on 
the ground that his stock is not fully paid, 
there being no fraud in the original trans- 



action, and the corporation having taken 
no steps to rescind it. (Dupont vs. Tilden, 
8 R. W. and Corp. Jl., 28.) 

Where a corporation, by virtue of its 
charter, pays for property purchased with 
its capital stock, such sale cannot be set 
aside in the absence of fraud, on the ground 
that the value of such property was not 
equal to the value of the stock. (Bickley 
vs. Schlag, 8 R. W. and Corp. Jl., 290.) 

Nor is it material that all the stock, or 
the greater part of it, was first issued to a 
few, or all the corporators, and afterwards 
re-issued to claimants and others, it ap- 
pearing that claimants were original sub- 
scribers for stock, and accepted the same 
when and as issued. (6 R. W. and Corp. 
Jl., 417.) 

It is claimed in the amendment to com- 
plainant's bill, that the assignment made by 
the Keystone Standard Watch Company, 
by its directors, is illegal and invalid, and 
that some of the directors were improperly 
and illegally made to be directors thereof. 
It is evident that the directors of a corpor- 
ation, in whatever manner constituted, are 
the agents of the corporation, and within 
the scope of the authority conferred by the 
law, or regulations of the corporation re- 
lating to them, their acts are the acts of 
the company, they are at least directors 
de facto, and their acts are valid until they 
are ousted in some direct proceedings 
therefor. And an irregular meeting may 
be valid. We have heard of no steps 
taken by the stockholders to oust the di- 
rectors referred to by complainants. (Field 
on Corp., § 156 ; Ibid. y mi 180, 6 Cowan, 
26.) 

The right to make an assignment is an 
inherent common law right, and we know 
of no act which restricts the common law 
right of assignment for the benefit of cred- 
itors, by either individuals or corporations. 

In Pennsylvania, the capital stock, and 
all property, real or personal, of a corpor- 
ation, necessary for the full enjoyment of 
its franchises, together with its franchises, 
as well as all moneys due on unpaid sub- 
scriptions to its capital stock, constitute a 
fund for the payment of all its creditors. 
(129 Pa., 69.) 

And unless the charter or special stat* 
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ute8 forbid, the corporate power of making 
assignments is lodged with the directors, 
who do not need the previous consent of 
the stockholders thereto. (5 W. & S., 
224, Dana vs. Bank of U. S.; 84 Pa., 
319, Ahl vs. Rhoads ; Trickett on Assign- 
ments, § 2.) 

In the case of the Inland Ins. and De- 
posit Co. vs. Good & Good (8 Lan. Bar, 
117) in November, 1874, the company 
elected directors ; in November, 1875, it 
held no election for directors, the old board 
continued to act, a portion of them held a 
meeting at the banking house as directors, 
at which inter alia, they resolved, that 
this corporation is now unable to pay its 
indebtedness ; therefore, resolved, that this 
corporation deems it expedient * * * 
to make a general assignment of all the 
estate, real and personal, of said copora- 
tion, for distribution among its creditors, 
according to law, etc. The deed of assign- 
ment being then before them, they ap- 
proved it, and ordered it to be executed. 
This was done and the assignment held to 
be good. It was executed in January, 
1876. (See also News vs. The Shacka- 
maxon Bank, 16 W. N. C, 207.) 

An assignee is not a bona fide purchaser 
for value, and an assignment made to him 
is not a bona fide sale for value. 

One of the characteristics of an assign- 
ment in trust for the benefit of creditors, 
is the right of the assignor to a return of 
any surplus proceeds, after satisfying the 
debts, and also, to redeem the property 
from the assignment, by a discharge of the 
debts, and any expenses incurred in the 
administration of the trust from some other 
source. And the fafct that a corporation is 
assignor, does not invalidate a trust as to 
the residuum for such assignor. (Trickett 
on Assignments, § 57.) 

The act of 1874 makes no special pro- 
visions relative to assignments for the ben- 
efit of creditors; does not say how, or by 
whom they shall be made. Clause 12 
(page 103, P. L., 1874) makes no refer- 
ence to such assignments, does not name 
them, nor provide for them, but for the 
absolute purchase and actual sale of real 
estate, the construction and absolute sale of 
dwellings, and other buildings, and directs 



that no power to sell or release the real 
estate of such corporation, shall be exer- 
cised by the directors thereof, unless, etc., 
etc. 

The act of 1874, for the powers and 
government of corporations, refers to the 
acts of April 7, 18411, July 18, 1863, and 
their several supplements, under and by 
virtue of which Boards of Directors have 
always, witliput question almost, as the 
reports show, executed deeds of assign- 
ment for the benefit of creditors of corpor- 
ations. It does not prohibit; it repeals no 
law permitting it. We shall therefore hold 
this assignment to be valid. 

Upon a careful review of the whole oase, 
from every standpoint, our judgment is 
that the demurrer must be sustained, and 
complainant's bill dismissed for want of 
equity. 



§mtrter £$e8Mn$. 



Q. S. OF LANCASTER COUNTY. 
Commonwealth vs. Paschall & Christ. 
Criminal libel — When newspaper article 
not libellous — Province of court and 
jury — Privileged communications — 
Constitution , Art. J, Sec. 7. 

It is not an indictable offense to publish in; 
good faith for the information of the public any 
defamatory matter which the party making thfc 
publication honestly and on reasonable grounds 
believes to be true, and which relates to any 
subject of general public interest, the discussion 
of which is proper for public information. 

The questions arising in a criminal case of 
this kiud as to whether or not the matter com- 
plained of is such as was proj>er for public in- 
vestigation or information, and as to whether or 
not the publication was maliciously or negli- 
gently made, are both questions for the jury 
and not for the court. 

Indictment for libel. 

Brown $ HenseX and A. C. IJeincehI r 
district attorney, for plaintiff. 

H. M. North, E. K. Martin and T. B. 
Holahan, for defendant. 

The Commonwealth, after showing the 
ownership of the newspaper to ho in de- 
fendants and the publication of the article 



Digitized by 



Google 



38 



LANCASTER LAW REVIEW. 



therein by them, rested. The defendants 
thereupon asked the court to order a ver- 
dict for defendants, on the' ground that the 
publication was " proper for public investi- 
gation an<j[ information." This the court 
refused. Defendants then placed witnesses 
on the stand and offered to prove the truth 
of the publication. 

Plaintiffs objected, on the ground that it 
was not for the jury to decide whether the 
matter complained of was matter proper 
for public investigation and information, 
but that this was a matter wholly for the 
court. The court overruled this objection 
in the opinion following, and after some 
testimony on the part of defendants that 
the> publication was made in good faith, 
and that they had reasonable grounds for 
believing it to be true, and that it actually 
was true, a verdict was allowed to be taken 
for defendants. 

December 11, 1890. Opinion by Liv- 
ingston, P. J. 

The commonwealth has closed its testi- 
mony. 

The ownership of the paper is shown to 
be in the defendants. 

The publication of the article by them, 
in their paper, is shown. 

It is set forth in the indictment now 
trying. 

Does it answer the description of that 
which is forbidden as libellous, as stated in 
section 24, of the criminal code of 1860, 
thus : " If any person shall write, print, 
publish or exhibit any malicious or defama- 
tory libel, tending to blacken the memory 
of one who is dead, or the reputation of 
one who is alive, and thereby expose him 
to public hatred, contempt or ridicule, such 
person shall be guilty of a misdemeanor, 
etc." ' * 

Whether the publication is a libel, 
whether it tends to blacken the memory 
of one who is dead, or the reputation of 
one who is alive, and thereby expose him 
to public hatred, contempt or ridicule, is 
not, say the courts, a question of law for 
the court, but of fact for the jury. The 
court may express an opinion, if it see 
proper, but cannot take it* from the jury ; 
the jury are to determine the law and facts 



under the direction of the court. If the 
jury find the matter published to be libel- 
lous, then Article I, Section 7, of the Con- 
stitution of this Commonwealth, says : 

" No conviction shall be had in any pros- 
ecution for the publication of papers relat- 
ing to the official conduct of officers or men 
in public capacity, or to any other matter 
proper for public investigation or informa- 
tion, where the fact that such publication 
was not maliciously or negligently made, 
shall be established to the satisfaction of 
the jury ; and in all indictments for libels, 
the jury shall have the right to determine 
the law and th$ facts, under the direction 
of the court, as in other, cases." 

In the case before us, two questions are 
now presented : 

1. Is the matter complained of such as 
was proper for public investigation or in- 
formation ? 

2. Was the publication maliciously or 
negligently made ? 

It is contended by the Commonwealth 
that the first is purely a question of law, 
and must be decided and declared by the 
court, and must not be submitted to the 

What have the Courts said in regard to 
it? Several decisions have been cited. 
In Commonwealth vs. Coon (4 C. R.,422), 
the Court say it is not an indictable offense 
to publish in good faith for the information 
of the public any defamatory matter which 
the party making the publication honestly 
and on reasonable grounds believes to be 
true, and which relates to any subject of 
general public interest, the discussion of 
which is for the public benefit. The pub- 
lication of defamatory matter is not a 
crime if it can be shown that it is true, and 
if the party publishing it can satisfy the 
jury that it was for the public benefit that 
such publication was made. 

In Telford's case (32 P. L. J., 422), 
the learned judge on this point thus con- 
cludes to the jury : 

" The defendant claims, however, that 
there was legal excuse for the publication 
complained of, that it was proper for the ' 
information of the public, and that it was 
published without malice. How far this 
defence is made out, is for you." 
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In the New Era case (5 Lancaster 
Law Review, 113), this Court held, that 
whether the publication was of matter 
proper for public information or investiga- 
tion or not was a question for the jury, 
under the direction of the courts. 

In Moore's case (2 Ches. Co. R., 358), 
it is said : " If a printed article contains 
matter for public information, it is not a libel 
to publish it, if it is true, or not being true, 
if it be not negligently or maliciously done. 
* * * In deciding whether the matter was 
proper for public investigation or informa- 
tion, the jury should take into considera- 
tion the mode in which, the time at which, 
and the occasion on which it was made 
public. It may be proper at one time, and 
not at another. * * * * Whether the 
publication related to a matter proper for 
public investigation or information, is in 
some sense a question of fact. We do 
not feel prepared to pass upon that as a 
pure question of law. * * * We remit the 
question to the jury. * * * * The jury 
have the right to determine the law, as well 
as the facts, in a criminal prosecution (for 
libel), but they should go to the best 
sources of information to learn what the 
law is, which may fairly be assumed to be 
in the court * * * * saying to the jury: 
" If you conclude that the publication ought 
not to have been made at all, and was not 
proper matter for publication, you go no 
further ; there is nothing further then for 
you to do in this connection. If you 
find it is proper matter for public infor- 
mation or investigation, then you come 
to the matters of defense. Was it made 
carelessly, negligently or maliciously ? If 
you come to the conclusion that on its face 
it is libellous, that is, that it tends to hold 
him up to public hatred, contempt or ridi- 
cule, then you are to consider the defense 
— whether the matter of this article was 
one that is proper for public information or 
investigation ; and if you find these points 
against defendant, you will be at the end 
of the case." 

In Murphy's case (8 C. C. R., 399), 
the Court held that: "In a prosecution 
for libel it is the province of the jury to 
determine whether or not the publication 
is a libel" and that " it is the province of 



the court and not of the jury to determine 
whether a newspaper article is proper for 
public investigation and information within 
the meaning of Article I, Section 7, of the 
Constitution, which provides that in such 
cases no conviction shall be had when the 
fact that such publication was not malic- 
iously or negligently made shall be estab- 
lished to the satisfaction of the jury. 

In Neeb vs. Hope (17 W. N. C, 93), 
which has been cited, the Supreme Court 
say : " It is for the court to decide whether 
any given communication is or is not privi- 
leged. If it is, the court must, in an action 
for libel, direct a non-suit or verdict for 
defendant, unless there is intrinsic or ex- 
ternal evidence of malice. If the com- 
munication contains expressions exceeding 
the bounds of privilege, the case must go 
to the jury." 

In Briggs vs. Garrett (114 Pa., 404), 
and in Urban vs. The Pittsburgh Times 
(4 Barnard, 84), one of the latest cases 
decided, the same decision was made. 
Neeb vs. Hope follows. 

These Supreme Court cases were civil 
suits — actions of libel to recover damages, 
and not criminal prosecutions — and in Barr 
vs. Moore, Judge Mercer says that Article 
I, Section 7, of the Constitution of Penn- 
sylvania, refers only to a trial on an indict- 
merit for libel, and does not apply to a civil 
action for damages. So that, among crim- 
inal trials for libel, as to the question 
whether it is the province of the court or 
the jury to determine whether a newspaper 
article is or is not proper for public infor- 
mation or investigation within the meaning 
of Article I, Section 7, of the Constitution, 
Commonwealth vs. Murphy et al., stands 
alone and unsupported by any decision 
cited or presented on this trial. 

There is, probably, no branch of the 
criminal law which is so difficult to re- 
duce to exact principles, to confine within 
certain defined rules, or to compress with- 
in a narrow compass, as the law of libel. 
Courts are unanimous in saying that 
whether the matter published is defama- 
tory, whether it tends to blacken the 
reputation or expose tho person named to 
public hatred, contempt or ridicule, is a 
question not for the court, but for the 
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jury. This is right because it is a ques- 
tion of fact; and though the judge might 
be much better qualified to interpret the 
words used, their import and tendency to 
blacken reputation, etc., it is a question 
of fact, and tacts are for the jury. If 
the jury find that the matter published is 
defamatory, etc., tends to blacken the 
reputation or expose to public hatred, 
contempt or ridicule, the law declares it is 
libellous and it is a libel. 

Is not the question presented, whether 
the matter complained of is such as is 
proper for public information or investiga- 
tion, a question so closely allied to pure 
fact as to require the Court to permit a 
jury to pass upon it, under Article I, 
Section 7 of the Constitution, which de- 
clares that in all indictments for libels, 
the jury shall have the right to determine 
the law and the facts under the direction 
of the Court? As of right they pass upon 
the question whether the matter published 
is libelious or not. 

There does not appear to be any greater 
reason for saying that if the Court do not 
take this question from the jury and de- 
cide it as a question of pure law, we shall 
have the matter privileged in Berks and 
' not in Chester, than that we should have 
it privileged in Chester and not in Berks 
if decided by the judges of courts ; for 
judges and courts do not always agree, do 
not always construe the law or answer 
questions or "points arising under it in the 
same way. 

Being of opinion that both questions 
here presented should he submitted to the 
jury, under the careful and proper direc- 
tion ol the Court, we shall admit the 
testimony offered. 



^omnwn ffle<is=«^Hiv. 



C. P. OP MONTGOMERY COUNTY. 
Eeid vs. West Conshohocken. 

Viewers — When not entitled to mileaye. 

Viewers appointed under the Act of 24th May. 
1878, P. L.. 120. to estimate damages for change 
of grade, are not entitled to mileage. 



Exceptions to Prothonotary's taxation 
of costs. 

James B. Holland, for plaintiff. 

Larzelere $ Gibson, for defendants. 

September 8, 1890. Opinion by Weand, 
J. 

This was a proceeding under the Act of 
24th May, 1878, P. L., 129, to recover 
damages for a change of grade, and raises 
the question whether the viewers under 
said Act are entitled to mileage in addition 
to their per diem allowance of one dollar 
and fifty cents per day. 

The Act makes no provision for mileage, 
and unless it is allowed by an act of the 
Legislature it can not be recovered. Un- 
der the Act 13th May, 1874, P. L., 138, 
fixing the pay of road commissioners, road 
and bridge viewers, reviewers, etc., mileage 
is expressly allowed in addition to the per 
diem pay. The Legislature had this Act 
before them when they passed the Act of 
1878, and having omitted from the latter 
Act the mileage clause, we must assume 
that they did so intentionally. Even if 
allowed, we have nothing by which to fix 
the amount, for we can not assume that 
they are entitled to the same pay as or- 
dinary road viewers. This is a matter that 
deserves the attention of the next Legisla- 
ture. 

And now, September 8, 1890, excep- 
tions dismissed and taxation sustained. 
— Monty' y Co. Law Rep. 



Attorney and Client. — Contingent 
Fee. — Attorneys cannot recover a contin- 
gen: fee agreed to be paid in the event of 
the successful conclusion of a suit, when it 
appears that their client effected a settle- 
ment by purchasing the interest of the ad- 
verse paity in the subject-matter of the 
litigation, for it is impossible to ascertain 
whether the suit would have been concluded 
successfully. Compensation for services 
rendered up to the time of the settlement 
of the suit can be recovered, and defend- 
ant cannot set up the special contract to 
defeat such recovery. Western Union 
1V1. Co. »,s. Semmes et al. y 20 All. Rep. % 
127. 
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C. P. OF LANCASTER COUNTY. 

Landis vs. Bear and Oo. 

Execution — Sheriffs interpleader — Costs 
— Expenses of keeping horses levied 
upon. 

Where the sheriff under a ft. fa. levies on 
horses as the property of the defendant, but 
which are claimed by a third party, which claim 
is disputed by the plaintitt, the sheriff may re- 
imburse himself forthwith out of the proceeds 
of the sale of other property of the defendant 
under the execution, for the expenses incurred 
in keeping the horses until the issue was 
granted. He is not obliged to wait until the 
final disposal of the issue under the interpleader 
act. 

Such expenses do not fall within the term 
"costs," and the claimant cannot be required 
to pay them under a rule of court requiring the 
claimant to pay all costs incurred before the 
granting of the issue under the interpleader 
act. 

Where counsel agreed that the court should 
set aside a sheriff's appraisement of the prop- 
erty in dispute, there being no fraud or miscon- 
duct alleged, the costs of this first appraise- 
ment should, under the above rule of court, be 
paid by the claimant, together with the other 
costs incurred prior to the granting of the issue. 

May Term, 1888. No. 64. 

Rule to show cause why the costs of 
the sheriff on the first appraisement, and 
the proper costs of keeping six horses 
claimed (by plaintiff) in the above case 
shall not be paid to the sheriff (by plain- 
tiff) forthwith, the said costs being 
charged by the sheriff for services ren- 
dered in the above case. 

G. Clem. Kennedy, for rule. 

Brown $ Hensel, contra. 

August 18, 1888. Opinion by Liv- 
ingston, P. J. 

To this rule the plaintiff has filed an 
answer, in which he prays that the rule 



may be discharged for the following rea- 
sons, viz, 

1. The appraisement having been set 
aside by the Court, the sheriff is not en- 
titled to any costs therein. 

2. The bill for the keeping of the horses 
is not such an item of costs as can be taxed 
and ordered paid by the Court. 

The rule of Court (adopted January 28, 
1888), under which ihe above rule was 
granted, reads thus : u The costs on every 
rule to interplead shall be due and payable 
from the party claiming the goods at the 
time the services are rendered by tho 
respective officers, and no issue shall be 
framed in the same until said costs have 
been paid by the clainant. In case the 
claimant shall obtain a verdict in his favor 
at the trial of the issue, the said costs shall 
be due to him from the defendant, and 
shall be taxed against the defendant by the 
Prothonotary. ,, 

With reference to the costs of the first 
appraisement, it appears, that on the 26th 
of May, 1888, a motion was made by 
counsel for the plaintiff in the issue, for a 
rule to show cause why the sheriff's ap- 
praisement to fix the value of property in 
dispute should not be set aside and the 
sheriff be directed to make a new appraise- 
ment. This was objected to by counsel 
for the defendants, the plaintiffs in the exe- 
cution, and while the court was examining 
the petition, counsel for the claimant and 
for the execution creditors endeavored to 
agree as to the amount for which bond 
should be given : failing to do this, they 
did agree that the Court should grant the 
rule prayed for, and make it returnable, as 
well as absolute, forthwith, which was 
accordingly done. This was all done by 
consent. No testimony was offered, or 
heard by the Court ; there was nothing to 
show that there had been any fraud or 
unfairness in the valuation, or any miscon- 
duct on the part of the appraisers or sher- 
iff. Tho claimant thought the valuation 
too high, and desired a re appraisement. 
The costs of the first appraisement were 
properly a part of the costs incurred prior 
to the granting of the issue, and from all 
the facts apparent, or presented, are prop- 
erly chargeable, and payable under the 
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rule of Court above referred to, and as to 
this item the rale is made absolute, and the 
claimant, the plaintiff in the issue, is or- 
dered to pay the same under said rule of 
Court — all the other costs having been 
paid. 
The item 

"Feeding 6 borses from April 24, 1888, to 
June 4, 1888, at 40 cts. per day for each horse. 

$98.40. 
From June 4 to June 9, 4 days at 
40 cts. each horse for 6 horses. 9.60 



$108.00. 
does not fall within the term costs, and a 
claimant cannot be required or compelled 
to pay such bill under or by virtue of the 
above rule of Court prior to the fratoing of 
an Issue under the interpleader act. 

A sheriff cannot charge (as costs,) the 
expense of arranging goods (levied on) for 
sale, although with a view of making them 
bring a better price. (Mills vs. Huber, I 
Clark, 483.) 

In Deal vs. Tower, (1 Phil., 268), it 
is 8 aid in an action by the sheriff, for 
watchman's fees incurred under a Fi. Fa. 
in which defendant was plaintiff: It is ad- 
mitted that defendant's attorney directed 
the plaintiff (sheriff) to put a watchman in 
charge. But that is by no means evidence 
from which a promise to pay for the watch- 
man's services can be implied. Plaintiff 
(sheriff) was bound to keep the goods 
safely, and the direction of plaintiffs at- 
torney was simply a notice that he would 
be held responsible if he suffered them to 
remain in the possession of the debtor's de- 
fendant, and were lost. 

But, while this is true as to sheriff's fees 
or costs proper, it is 6aid in Gill vs. Wil- 
kinson, (30 Ga., 760) that a sheriff is en- 
titled to reimbursement for many miscel- 
laneous expenses incurred by him in the 
discharge of bis official duties. It may be 
set down, however, as a rule without an 
exception, that where these expenses are a 
consequence of his negligence in the dis- 
charge of his duty, he will not be allowed 
for such expenses, even if such neglect is 
only of a technical character, or hisconduct 
prompted by motives of humanity. 
' An officer is allowed a reasonable com- 
pensation for the expense of keeping and 



selling goods attached or levied on, before 
applying the funds to the satisfaction of 
the execution. The charge for such ex- 
penses properly falls upon the debtor, not 
upon the plaintiff, and the amount of such 
compensation is not fixed by the taxation 
of costs in the suit. The officer not being 
a party to the suit, is not concluded by 
such taxation. (Murfree on Sbfis., § 1077.) 

In Baldwin vs. Hatch, (54 Me., 167), 
it is said, " The general principle of law on 
this subject is, that where an officer is re- 
quired to perform a duty involving dis- 
bursement of money out of pocket, he 
must be reimbursed, and consequently, the 
necessary expenses incurred by a sheriff, 
in taking care of and preserving property 
attached, are to be assessed and paid to 
him above the ordinary caption fee. And 
it may be remarked that these expenses do 
not, like taxable costs, abide the result of 
the suit, but constitute a charge upon the 
assets in and about which they were in- 
curred, and may as well be incorporated 
in a judgment rendered in favor of an in- 
tervening creditor, as of the original 
plaintiff. The test, however, of these al- 
lowances is their necessity." In McNeill*. 
Bean, (32 Vt., 429. See also 2 Maine, 
221, Twombly vs. Hunnewell), it is said, 
" The charges of an officer for keeping prop- 
erty which he has attached, pending the 
action for which the attachment was made, 
constitute a lien upon the property which 
must be satisfied before the proceeds of its 
sale can be applied to the execution. This 
is necessary to protect the officer m the 
discharge of his duty, and nothing can be 
more reasonable. This lien is in no degree 
dependent upon the taxation of these 
charges in the bill of costs, and their 
omission from such taxed bill of costs does 
not abrogate the lien." , 

In Robertson vs. Smith, (87 Ga.,604), 
it is said : " The Court will see to it, that 
its officer is held to strict fidelity, but it 
will also see that, if he is faithful in the 
discharge of his duties, he shall be paid all 
his lawful fees and costs. When, therefore, 
a sheriff, at the instance of the plaintiff, 
levies on the property of the defendant, 
and incurs expenses in securing it, he will 
not be driven to an action to recover his 
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costs and fees, in case that the proceedings 
are discontinued by order of the plaintiff. 
In such case, judgment will be entered in 
his favor against the plaintiff, and exe- 
cution will be issued therefor. And 
where the officer holds in his hands funds 
belonging to plaintiff, the Court will 
authorize him to retain so much of such 
funds as will pay such costs and commis- 
sions. This will be done as well by a 
court of law as a court of equity, though 
the relief is not of an equitable nature." 

A better and stronger reason is that the 
sheriff is bound to execute legal process, 
and it he does so, is entitled to his legal 
compensation no matter who may be en- 
titled to the proceeds of the sale of prop- 
erty levied on in pursuance of an execu- 
tion placed in his hands. (38 Pa., 210, 
Shelly's App.) 

In the case before us, W. S. Bear & Co. 
et. al. issued fi. fa' s. to August Term, 1888. 
Nos. 12, 13, 14, 15, on judgments held by 
them against Evan Flory, and placed in 
the hands of the sheriff, and at their in- 
stance, by virtue of said executions, the 
sheriff levied on certain personal property 
as the goods, chattels and property of the de- 
fendant, Evan Flory, among other, things on 
two dark bay or brown horses, one sorrel 
horse, one bay horse, and two gray horses, 
of which he took possession. These horses 
were claimed by Jacob W. Landis, who 
was not a party against whom the fi. fa's. 
were issued — to be his property and not 
the property of Evan Flory, the defendant 
in said fi.fa's. A rule to interplead was 
granted and interpleader proceedings com- 
menced, and until an issue was framed and 
bond given by the claimant, it was the 
duty of, and Necessary for the sheriff to 
keep possession of, and feed and care for 
the horses levied on as aforesaid. Of course 
the plaintiff in the executions by directing 
the sheriff to deliver the horses to J. W. 
Landis, the claimant, could have prevented 
this necessity: they did not do so, but 
claim that the horses levied on are the 
property of Flory, and have become par- 
ties to the issue under the interpleader 
act. This issue has not yet been tried or 
decided — a portion of the property levied 
on was sold, and the proceeds of the sale 



remains in the hands of the sheriff, and are 
said to be more than sufficient to reimburse 
him for the money he expended in boarding 
and keeping the horses in question. This 
money in his hands he has made out of 
property of defendant, and no matter what 
the result of the issue in the interpleader 
case may be, he is entitled to be reimbursed 
for the actual keep of the horses for the 
time he was obliged to keep them, out of 
the moneys he has in hand, made out of 
the sale of property of defendant in the 
executions he holds, and no on€ can have 
a legal cause to complain if he appropriate 
so much of said fund as may be necessary 
to so reimburse him — provided there be 
no overcharges for such keeping. He is 
not obliged to wait until the final disposal 
of the. issue under the interpleader act, but 
may reimburse himself forthwith. 

As to the item of $108 for feeding and 
keeping the six horses, the court decline to 
make the rule absolute. Let the sheriff 
reimburse himself out of the money he 
has in hand, as aforesaid. 



C, P. OF LANCASTER COUNTY. 

In re Assigned Estate of the Keystone 
Standard Watch Oo. of Lancaster. 

Assignment by Watch Company for bene- 
fit of creditors — Power of assignee — 
Power of court to order completion of 
unfinished work. 

On petition of the assignee of the watch com- 
pany, setting forth that among its assets were 
$4,000 worth of "watch works in process of 
manufacture," which, if finished by him, at a 
cost of 125,000, would be worth $75,000, or more 
than enough, with other assets, to pay the 
company's indebtedness without selling the real 
estate, this rule was granted. An answer 
was filed by a number of creditors and stock- 
holders, denying that it would benefit the cred- 
itors and stockholders to order the works com- 
pleted, and the power of the court to so order. 

Held, That the court had no legal authority to 
make the order. 

Trust Book, No. 12, p. 397. 

Rule to show cause why D. Ramsey 
Patterson, Esq., assignee of the Keystone 
Standard Watch Company of Lancaster, 
Pa., should not be authorized and em- 
powered to complete the watch works or 
movements now in process of manufacture, 
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but not completed, in the factory at Lancas- 
ter, Pa., and to employ such mechanics 
and purchase such material as may be 
necessary for this purpose. 

H. B. tSwarr^ for rule. 
George Nauman, contra. 

November 22, 1890. Opinion by Pat- 
tbrson, J. 

The petition of the assignee sets forth 
that the total liabilities of said Company, 
so far as he is informed, will not exceed 
the sum of ninety thousand dollars, and 
that (among the assets is a large stock of 
watch movements, which, at the regular 
trade prices at which they were sold by 
said Company, will yield about sixty- 
five thousand dollars, leaving a further 
liability to be provided for of about twenty- 
five thousand dollars. 

That there is also among said assets an 
item consisting of watch works in process 
of manufacture, but not completed, ap- 
praised at four thousand dollars, \>ni 
which, if utilized by being completed, will 
have a market value which can be readily 
realized, of seventy-five thousand dollars. 
That the estimated cost of manufacturing 
and completing said watch movements 
ready for the market is less than twenty- 
five thousand dollars, which would yield a 
net amount of fifty thousand dollars, or 
more than sufficient to make up the said 
balance of twenty-five thousand dollars of 
indebtedness of said Company. The 
assignee therefore suggested that it would 
be decidedly to the interest of the stock- 
holders and creditors of said Company that 
said movements should be completed under 
the direction of the assignee, etc., etc., and 
thereupon obtained the foregoing rule 
to show cause. 

The answer to the foregoing, filed as 
above stated, by quite a number of the 
creditors and stockholders of said Watch 
Company, says that the large stock of 
watch movements which the assignee avers 
will yield sixty-five thousand dollars, is all 
in the hands of the creditors of the Com- 
pany, pledged to them as collateral se- 
curity. That the said creditors cannot 
sell the same at the regular trade prices at 
which they were sold by the Company, 



and cannot sell them at all without great 
sacrifice. That all the watch works or 
movements in process of manufacture, not 
yet completed, which were of any real 
value, were used by it prior to the as- 
signment, and the watch works and move- 
ments in process of manufacture, and' 
appraised at four thousand dollars, cannot 
be manufactured and completed ready for 
the market without great expense and the 
employment of a large number of hands in 
every department of said factory, and 
when completed, the movements will be of 
the same character as those pledged as 
collateral security, and will be unsalable 
and of doubtful market value, and that 
they further deny the power of the Court 
to make the order prayed for by the 
assignee. 

The foregoing presents the views and 
position of a number of the stockholders 
and creditors of the said Keystone Stand- 
ard Watch Company. They are far from 
being in accord as to the proper thing to 
be done to benefit stockholders and the 
Company, while it . seems to the Court 
that they should reconcile their opinions. 
The stockholders can agree upon and 
adopt any plan of settlement, through the 
assignee or other agency, that would pro- 
mote the interests of all concerned ; but this 
proceeding and the order asked for seeks 
to shift upon the Court a responsibility that 
belongs to them. That should not be 
asked ; nor is there any law, legislative or 
judicial, that we know of, that would justify 
the Court in making the order prayed for. 
The Court therefore cannot assume to grant 
such an order, and the rule must be dis- 
charged. 

Rule discharged. 



C. P. OF CHESTER, COUNTY. 

Good vs. Maule. 

Levari facias — Sheriff 9 s advertisement. 

1. A sheriffs sale on a levari facias must be 
advertised for three weeks, under the act of 
March 27, 1824, omitted from Brightly's Purdon, 
but still in force. 

2. The advertisement must bo inserted once a 
week for three full weeks. 

Exceptions to sheriff's sale. 
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The opinion of the court was delivered 
December 23, 1889, by Waddell, P. J. 

The defendant's property was sold by 
the sheriff under a levari facias issued by 
the plaintiff. The defendant excepts to the 
confirmation of the sale, and the execution 
of the deed, for the reason that the sale 
was not advertised as required by law. It 
was advertised for a period of fiteen days, 
which he says was not sufficiently long. 

The act of 1705 provides that, in the 
case of a levari facias, the sheriff shall 
give ten days* notice of the sale. 1 
Smith's Laws, 58, § 4, Purd., last ed., p. 
597, note c. If this act defines the pres- 
ent rule controlling such sales, then this 
property was properly advertised. But 
the act of March 27, 1824, entitled "a 
further supplement to the act entitled an 
act for taking lands in execution for the 
payment of debts," provides that in all 
cases the sheriff should advertise the prop- 
erty to be sold once a week for three suc- 
cessive weeks, in two or more newspapers 
printed in the proper county, etc., P. L., 
119. 

This act does not appear in Purdon's 
Digest, but we cannot find that it has ever 
been repealed. 

The act of June 16, 1830, P. L., 772, 
§63, Purd., last ed., p. 757, makes the 
same provision for a sale under a venditioni 
exponas. The act of March 27, 1824, ap- 
pears to be general, and applies to sales 
under all forms of writs. If so, it applies 
to sales under a levari facias, which was 
the form of writ in the case now under 
consideration. The advertisement should 
have been once a week for three successive 
weeks. 

This property was advertised on the 9th, 
16th, and 23d days of October, and sold on 
the 24th. This might be held a sufficient 
advertising under a literal interpretation of 
the act, and under the ruling in Williams 
vs. Moore, Dist. Ct. of Philadelphia, and 
reported in 1 T. & H. Pr., 726. The de- 
cisions of the Courts in this State, upon 
this question, have not been uniform, but 
we think the general practice and the 
weight of authority is against the conclus- 
ions of the court in Williams vs. Moore. 
Judge Clayton, of Delaware county, in 



Smith vs. Tinicum Fishing Co., 1 Del. Co.,. 
127, holds that, under the act of June 16, 
1836, which is similar in terms to the act 
of March 27, 1824, twenty. one days must 
intervene between the first advertisement 
and the day of sale. In this respect he 
follows Judge Galbraith of Erie county,, 
who held, in Erie Building Association vs. 
Thompson, 34 Leg. Int., 456, that the act 
of June 16, 1836, requires that the first 
notice shall be at least twenty-one days 
before the day of sale. To same effect 
see Barclay vs. Robb, 5 Pa. C. C. R., 
646. 

The Supreme Court of the U. S., in 
Early vs. Hemans, 16 How., 609, held 
that when the language of the act required 
the advertisement to be inserted " once in 
each week, for at least twelve successive 
weeks," the property must be advertised 
for twelve full weeks, or eighty-four 
days. The same principle is recognized 
by the Supreme Court of this State, in 
the case of North Whitehall Twp., 47 
Pa., 160. 

While the question presented admits of 
some doubt, we think the weight of author- 
ity and reason requires the property to be 
advertised under all forms of writs issued 
for the sale of it, for at least twenty-one 
days. 

Exceptions sustained, and Sale set aside. 



gnpremq §ottrt. 



Commonwealth vs. Edwards & FarrelL 

Indictment for misdemeanor — Costs 
where two defendants joined in indict- 
ment — Power of jury over. 

When two are joined in an indictment for a 
misdemeanor, and one i8 convicted and the other 
acquitted, the jury have no power to order that 
the costs, or any portion of them, Khali be paid 
by the county, the acquitted defendant, or the 
prosecutor. It makes no difference whether the 
conviction is by plea or verdict. 

Appeal from the decree of the Court of 
Quarter Sessions of Luzerne comity. 

R. A. Gates, for the appellant. 
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W. H. McCartney and John T. Lana- 
hanj for the appellees. 

June 2, 1890. Opinion by McCollum, 
J. 

The indictment in this case charged that, 
James N. Edwards and William R. Far- 
rell, and divers other persons, whose 
names were to the jurors unknown, falsely 
and maliciously conspired and agreed to 
set fire to certain dwellings in Luzerne 
county, belonging to T. A. Long and Cory 
Allen. When the case was called for trial, 
on the 7th of May, 1889, a plea of guilty 
was entered by Farrell, and a plea of not 
guilty by Edwards. On the issue thus 
framed the cause was tried the same day, 
and the verdict of the jury was: "We 
find the defendant, James N. Edwards, not 
guilty, and that the prosecutor, T. A. 
Long, shall pay the costs." An ineffect- 
ual effort was made by Long to have this 
finding set aside as to him, and on the 19th 
of June he was sentenced to pay the costs 
of prosecution, and to stand committed, &c. 
The learned Judge of the Quarter Sessions 
assumed that the acquittal of Edwards 
rendered Farrell's plea of guilty a nullity. 
He said: "Where two persons are jointly 
indicted for a conspiracy, -and one of them 
is acquitted by the jury, the conviction of 
the other, or, as in the present case, his 

' plea of guilty, must go for nothing. The 
only possible exception to this statement 
would be a case where there was an allega- 
tion in the indictment, and proof sustain- 
ing it, of a conspiracy with other persons 
who were unknown, and therefore could 
not be named." 

An indictment charging the defendant 
<rf|t*with conspiracy with persons unknown is 

'good: Whart. Cr. Law. 9th Ed., Sec. 
1393. In this case if a nolle prosequi had 
been entered as to Edwards, the indict- 
ment, and Farrell's plea to it, would have 
supported a judgment against him. The 
question whether Farrell had conspired 
with persons unknown was not before the 
jury, and therefore no evidence on that 
subject was submitted to them. Edwards 
might well be innocent of the crime 
charged in the indictment, and Farrell be 
guilty of conspiracy with divers persons 



whose names were to the grand jurors un- 
known. An acquittal of the former can- 
not therefore be held to establish the inno- 
cence of the latter, nor can the absence of 
evidence on a question not raised by the 
pleadings impair the effect of Farrell's 
plea of guilty. As that is not destroyed 
or reversed by the verdict, we have before 
us a record in which one defendant is con- 
victed by his own confession, another is 
acquitted by the verdict of the jury, and 
the prosecutor is sentenced to pay the 
costs. The learned Judge of the court be- 
low evidently sustained the finding as to 
costs, upon the theory that the acquittal of 
Edwards was tantamount to an acquittal of 
both defendants named in the indictment, 
although Farrell had entered a plea of 
guilty to it. In this conclusion as we have 
seen, there was error, and unless the judg- 
ment can be sustained upon other grounds, 
it must be reversed. 

It remains for us to consider whether, 
in a prosecution for a misdemeanor, where 
one defendant enters a plea of guilty and 
another is acquitted by the verdict, the 
jury have the power to impose the costs on 
the prosecutor. It was long since decided 
that the jury cannot convict one of two de- 
fendants jointly indicted for a misdemeanor 
and acquit the other, and direct the latter 
to pay the costs: Searight vs. The Com- 
monwealth, 13 S. & R., 301. In the case 
cited, Justice Gibson pointed out with his 
usual clearness and force some of the in- 
consistencies which might result from the 
possession and exercise of such a power. 
The power of a jury over costs in criminal 
procedure is statutory, and limited to cases 
of acquittals on indictments for misdemean- 
ors. In all cases pf conviction of any 
crime, all costs shall be paid by the party 
convicted. Where two or more persons 
have committed an indictable offence, the 
names of all shall be contained in one bill 
of indictment, for which no more costs 
shall be allowed than if the name of one 
person only was contained therein : Act 
of March 31, I860, Sections 62, 64 and 65, 
Pur. Dig., 11th Ed., 490 and 491. 

Where two persons are jointly indicted 
for a misdemeanor, of which a jury may 
lawfully convict one and acquit the other, 
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and there is a conviction of one by bis 
plea, and the other is tried on a plea of 
not guilty, the issue as to the latter is pre- 
cisely the same as if both were on trial. 
The pleas of joint defendants are to be re- 
garded as several, and a plea of not guilty 
by all the defendants is, in law, a several 
plea: Wh. Cr. PI. & Pr., 9th Ed., Sec. 
412. The issues are as distinct if the de- 
fendants are tried together as if separate 
trials were allowed them. If, in the for- 
mer case, one is acquitted and the other is 
convicted, the acquitted defendant must 
lose his costs, as in the case of acquittal of 
felony, because the jury have no power to 
order their payment by his co-defendant, 
the prosecutor, or the county. It is not 
the issue which confers the power, but the 
statute ; and, as that is penal in its conse- 

Suences, it must be strictly construed. If 
le power exists after the conviction of one 
defendant by plea or verdict, we may have the 
incongruities and absurd results described 
in Searight vs. The Commonwealth, supra. 
If four persons are joined in one indict- 
ment, wc may have a convicted defendant, 
an acquitted defendant, the prosecutor 
sentenced to pay the costs, and an order 
by the jury that the county shall pay them. 
A construction which will authorize such a 
record, should be supported by the plain 
language of the statute. " In a case of 
this kind," said Mr. Justice Gibson, in the 
case cited, «* we are not to grope for any 
presumed intention." 

We are of opinion, after careful consid- 
eration of the statutes which relate to 
this subject, that where two are joined in 
an indictment for a misdemeanor, and one 
is convicted and the other acquitted, the 
jury have no power to order that the 
costs, or any portion of them, shall be paid 
by the county, the acquitted defendant or 
the prosecutor, and that it makes no differ- 
ence whether the conviction is by plea or 
by verdict. In this view of the law the 
acquitted defendant neither loses nor gains 
anything by his co-defendant's plea of 
guilty; and the prosecutor cannot be 
ordered to pay any portion of the costs 
accruing on an indictment which is sustained 
by the conviction of one of the defendants 
therein. 



The judgment is reversed, and T. A. 
Long, the appellant, is discharged from his 
recognizance. — Legal Intelligencer. 



Distress for Bent— When a Waiver of For- 
feiture. 

It is strange that until the recent case 
of Kirkland vs. Braincourt, heard before 
Mr. Justice Day on the 18th July, it has 
never been definitely decided that a dis- 
tress for rent is a waiver of a forfeiture 
caused by the default of the tenant. In 
the agreement under which the tenancy 
existed, there was the usual clause for re- 
entry if the rent should be for twenty-one 
days in arrear. Rent became due on thd 
25th December, and at the end of January 
a distress was put in, and in the beginning 
of February, that is, after the date of the 
distress, an action was brought by the 
landlord for the balance of the rent due, 
and for possession of the premises. The 
question then arose whether the landlord 
by distraining had not thereby treated the 
tenancy as still subsisting, and thereby also 
waived his right to take advantage of the 
previous forfeiture caused by the non-pay- 
ment of the rent. In dealing with this 
question, it may be observed that the stat- 
ute 8 Anne, C. 14, §§ 6 and 7, has an im- 
portant bearing on the point. Sec. 6, after 
reciting that " whereas, after the determi- 
nation of leases, no distress can by law be 
made for any arrears of rent that grew due 
on such respective leases before determina- 
tion thereof," goes on to give the lessor 
who has any rent in arrear on any lease for 
lives, or for years or at will, power to dis- 
train after the determination of such leases ; 
then Sec. 7 limits the right to so distrain to 
six months after the determination of the 
tenancy. Now, in the leading case on the 
subject, the case of Grimwood vs. Moss, 27 
L. T. Rep., N. S., 268 ; L. Rep., 7 C. P., 
360, a similar question arose, but, as it be- 
came unnecessary to decide it, the question 
was left open, and so remained down to 
the present time, though in the case of 
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Grimwood vs. Moss,t/fo'sttp., an opinion was 
expressed by Mr. Justice Willes that the 
statute of Anne only applies to the case of 
the determination of a tenancy in the ordi- 
nary course, and not by a forfeiture. In 
that case of Grimwood vs. Moss, ubi sup., 
breaches of covenant entitling the lessor to 
re-enter had taken place on the 24th of 
June, 1871, an ejectment was brought on 
the 2l8t of July, and after this action of 
ejectment, but before trial, a distress for 
rent due on the 24th June was put in, and 
there the Court of Common Pleas held that, 
as the action of ejectment was brought be- 
fore the distress was put in, and before 
any act was done by the lessor to waive 
the forfeiture, the fact of his bringing the 
ejectment was an unequivocal assertion on 
his part that he wished to take advantage 
of the forfeiture, and treat the tenancy as 
at an end ; that the tenancy was -in fact at 
an end when the action of ejectment was 
brought ; and that the subsequent distress 
for the rent due on the 24th June, if not 
justifiable under the statute of Anne, was 
a trespass. So that the ease of Grimwood 
vs. Moss was an authority for the propo- 
sition that, if an ejectment be brought on 
a forfeiture of a lease, a subsequent distress 
for the rent due at the time of the forfeit- 
ure is no waiver of the forfeiture. The 
present is rather the converse case as to 
what is the etfect on the forfeiture when 
the distress is made, not after action brought 
as in Grimwood vs. Moss, but before the 
action of ejectment is brought. Mr. Justice 
Day held, in accordance with the view ex- 
pressed in Grimwood v*. Moss, ubi sujy., 
that the statute of Anne did not apply to 
the case of a forfeiture of the tenancy ; so 
. that the lessor in distraining thereby af- 
firmed the existence of the tenancy at the 
time of the distress, and that amounted to 
a waiver of the forfeiture, so that the action 
was not maintainable so far as the recovery 
of the premises was concerned. 

— London Law Tinges. 



Magistrate (to prosecutor). — "And 
where did you say you caught the prisoner 
with your pig v " 



Prosecutor. 



-"At the bridge about two 



miles from any house. He was carrying 
it." 

Magistrate (to prisoner). — "Well, what 
have you to say?" 

Prisoner. — " Oh, your Honor, it was 
only a joke." 

Magistrate. — " I'll give you six months: 
you carried that joke too far." 



Governor Ferry the San Francisco 
Law Librarian states, recently wrote 
the following to an applicant for appoint- 
ment as notary : " In response to a writ- 
ten request of twenty of the magnates of 
Seattle, you have been appointed to the 
exalted, honorable and lucrative position 
of notary public. I ask you, however, to 
bear in mind one responsibility that may 
devolve upon you. In the event that there 
should be an invasion of the State by a 
foreign foe, I shall probably call out the 
notaries public of the State, instead of the 
militia, as the former outnumber the latter 
by several hundred." " Probably," says 
the Librarian, " those troops would 
4 swear terribly ' and protest loudly." 

Book Notice. 

Thk Law of Collateral Inheritance, Leg- 
acy and Succession Taxes, embracing the 
American and many English decisions, with 
forms for New York State, and an appendix 
giving the Statutes of New York, Pennsyl- 
vania, Maryland and Connecticut, by Benj. 
F. Dos Passos, Ass't Disk Att'y, N. Y. 
County. 

This is a comprehensive yet compact work of 
828 pages, published by Strouse & Co., of New 
York. The subject of general taxation for 
State and governmental purposes is undoubtedly 
one of the leading questions of the day. In 
England the direct as well as the collateral heirs 
are taxed, but there seems to be considerable 
difference of opinion in this country as to the 
right and advisability of a collateral inheritance 
tax, although there is no doubt as to its consti- 
tutionality. It exists in only nine States of the 
Union . 

This work gives a concise and clear statement 
of the theory of the constitutionality of inheri- 
tance taxes and their history, also their various 
applications, and the practice based on the 
American decisions. It covers ground not em- 
braced in any other work in this country, and 
will bo of great value to the profession. 
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C. P. OP LANCASTER COUNTY. 

Shenk vs. Shaeffer. 

Landlord and tenant — Proceedings to 
recover possession — Costs — What bail 
and what affidavit sufficient on appeal 
—Acts of December U, 1868, Pur. 
Dig., 1018; April 8, 1830 \ Pur. Dig. 
1020; and March S 9 1868, P. £., 256. 

In proceedings to recover possession under 
the landlord and tenant act of 1863* it is not 
necessary that the bail given by defendant on 
taking an appeal from the alderman's judgment 
should be sufficient to cover all rent that might 
accrue during the pendency of the suit, in ad- 
dition to all costs, and the ordinary affidavit by 
defendant that "it is not for the purpose of 
delay merely that this appeal is entered, but 
because he firmly believes injustice has been 
done," is sufficient. 

May Term, 1889, No. 36. 

Rule to strike off appeal. 

H. M. North and William Leaman, 
for rule. 

Geo. Nauman and B. Frank Eshle- 
man, contra. 

Defendant had leased a store property 
from plaintiff, the lease requiring that he 
should give plaintiff notice three months 
before the termination thereof, as to 
whether or not he intended to remain on 
the premises thereafter. On the termina- 
tion of the lease, plaintiff instituted pro- 
ceedings under the Act of December 14, 
1863, to recover possession of the premises, 
claiming that he had received no notice 
from defendant, the latter claiming that he 
had duly notified plaintiff of his intention 
to remain. The alderman gave judgment 
for plaintiff, and defendant appealed, giving 
bail for ordinary costs that might acrue in 
Common Pleas, and filing the ordinary affi- 



davit for appeals. Plaintiff then obtained 
the above rule, claiming that the affidavit 
was insufficient for a case of this kind, and 
that the bail should have been made suffi- 
cient to cover the rent of the premises 
pending the suit. 

January 11, 1890. Opinion by PAT- 
tBRSON, J. 

In support of the above rule there are 
four reasons filed, viz : 

1st. The affidavit made by Jacob F. 
Sheaffer, defendant above named at the 
time said appeal was taken, in which he 
declares and says, " that it is not for the 
purpose of delay merely that this appeal 
is entered, but because he firmly believes 
injustice has been done/' is insufficient, 
and is not such as is required by law, and 
the Act of Assembly in such cases made 
and provided. 

2d. That the recognizance entered into 
at the time said appeal was taken, in which 
Jacob F. Sheaffer aud 8. Frank Eshleman 
acknowledged to owe and be indebted to 
David B. Shenk, plaintiff above named, in 
the sum of seventy -five dollars of our goods 
and chattels, lands and tenements, jointly 
and severally, to be made and levied on 
this condition; that if the said Jacob F. 
Shaeffer, defendant above named, shall pay 
all costs accrued or that may legally be re- 
covered in the said suit against him with- 
out fraud or delay, then this recognizance 
to be void, otherwise of force," is insuffic- 
ient, and is not such as is required by law, 
and the Act of Assembly in such case made 
and provided. 

3d. Jacob F. Shaeffer, the defendant 
above named, did not give good, sufficient 
and absolute security by recognizance for 
all costs that may have accrued and may 
accrue in case the said judgment shall be 
affirmed, and also for all rent that may 
have accrued or may accrue up to the time 
of final judgment, as is required by law and 
Act of Assembly, in such cases made and 
provided. 

The exceptions are not to the insuffic- 
iency of the bail. 

The said defendant being duly affirmed, 
declares and saith that it is not for the 
purpose of delay that this appeal is entered, 
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but because he firmly believes injustice 
has been done. That is what the defend- 
ant affirms is the reason of his appeal, and 
it is in the usual form. 

The appeal so far conforms to the Act of 
March 2d, 1868, which says that in cases 
like the present "no appeal shall be al- 
lowed unless the appellant, his agent or 
attorney, shall make oath or affirmation to 
be filed in the cause, that he has reason to 
believe that injustice has been done him, 
and that the same is not intended for delay 
merely, and pay all the costs accrued before 
the said Alderman or Justice of the Peace, 
unless appellant makes oath that he or she 
is unable to pay said costs." 

The Act under which this proceeding is 
had provides in section 1st for appeal as 
follows : " That the defendant may at any 
time within ten days after the rendition of 
judgment, appeal to the Court of Common 
Pleas in the manner provided in the first 
section of an Act relative to landlords and 
tenants, approved April 3d, 1830." 

The cases decided relating to appeals 
and the form of the oath or affirmation to 
be made when taking an appeal, do not 
seem to condemn the affirmation made 
when taking this appeal. In the opinion 
of the CQurt, there- is a sufficiently strict 
compliance with the requirements of the 
Acts of Assembly, to prevent us from 
striking off the appeal for the reasons as- 
signed in first and second reasons filed. 

The third reason presented is, that the 
appellant did not give good, sufficient and 
absolute security by recognizance, for all 
costs etc., etc. The plaintiff in such case 
could have made affidavit and taken rule 
on the defendant to increase or perfect his 
bail. 

And the transcript has the entry of the 
alderman that the costs there charged and 
noted are paid, and we must assume in 
the absence of proof, that they were paid 
at the time of the appeal. Costs in the 
aggregate $12.61 — " costs paid by de- 
fendant." To strike off the appeal for any 
of the reasons presented, might work great 
injustice, as the appellant would be deprived 
of the constitutional right of trial by jury. 
The law has .and does favor the right of 
appeal and right of trial by jury. We 



must deny the rule to strike off. There- 
fore the rule to show cause why the appeal 
should not be stricken off is now dis- 
charged. 



[The following opinion referred to in Troubat 
w. Baly's Practice, p. 100, note 2, but never be- 
fore reported, is printed by request.] 

C. P. OP LANCASTER COUNTY. 

Asbury vs. Strickler. 

Warrant of arrest — What is not " prop- 
erty " within the meaning of the Act 
of July 18, 184$, P. £., 339. 

Money is not " property " within the meaning 
of the Act of 1842 authorizing the issue of a 
warrant of arrest where defendant has " prop- 
erty which he fraudulently conceals" there be- 
ing no averment in plaintiff's affidavit that he 
had obtained judgment against defendant for 
the amount of the debt. 

Rule to quash warrant of arrest. 



February 9, 1849. 
P. J. 



Opinion by Lewis, 



This is a motion to quash a warrant of 
arrest issued under the Act of 12th July, 
1842. The affidavit sets forth the nature 
and amount of the debt with sufficient 
precision. The debt is stated to arise 
from the sale of the plaintiff's cattle by 
the defendant, as agent for the plaintiff, 
and the receipt of the money arising from 
the sale. Rejecting the unnecessary 
allegations, it contains substantially a 
statement that the defendant " conceals 
the said money with design and intent, as 
the deponent sincerely and verily believes, 
to cheat and defraud him out of the said 
sum of money." There is no averment 
that the plaintiff has obtained a judgment 
for the amount of his debt. 

If the defendant "has property which 
he fraudulently conceals," he may be im- 
prisoned; but is "money" "property" 
within the meaning of the Act of 1842 ? 
In common parlance it is not so under- 
stood, and the subsequent clause, providing 
for the refusal to apply money, or stock or 
evidences of debt to the " payment of any 
judgment which shall have been obtained," 
shows that the circulating medium and 
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choses in action were not intended to be 
embraced by the term property. Property 
is generally both tangible and visible, and 
its open possession is one of the indicia 
of ownership. The concealment of it may 
authorize an arrest and an investigation of 
the fraudulent act. But the concealment 
of money , book accounts, and rights in 
action, cannot be investigated without in- 
volving an inquisition into the private 
transactions of the debtor which must be 
necessarily painful, annoying, and repug- 
nant to the feelings. It is ray opinion, 
from a view of the provisions of the act, 
that the Legislature did not intend to 
authorize such an investigation, until the 
creditor placed himself in a condition to 
demand the application of the money to 
the payment of the debt by obtaining a 
judgment for the amount. Concealment of 
money does not authorize an arrest. But 
if it be shown that the debtor have 
" money, stock, or evidences of dobt which 
he urgently refuses to apply to the pay- 
ment of any judgment which shall have 
been rendered against him, belonging to 
the complainant," the debtor may be im- 
prisoned. In this case the plaintiff has 
not obtained a judgment; and, for aught 
now known, he may never obtain one. The 
defendant has neither " concealed his prop- 
erty " nor "refused to apply his money to 
the payment of any judgment." And it is 
not pretended that he has been guilty of 
any of the other acts enumerated in the 
act constituting a ground for imprisonment. 
The warrant is therefore quashed and the 
prisoner discharged from custody. 



C. P. OP MONTGOMERY COUNTY. 

Borough of Norriatown vs. Citizens' Passen- 
ger Railway Co. 

Street car companies — Borough ordinance 
compelling company to repair streets — 
Constitution of — General submission 
to viewers. 

A borough ordinance granted to a street rail- 
way company the right to use the streets ou 
condition that " the company should reconstruct 
the said streets with the same kind of material 
used by the borough on the remaining portion 
of the streets." After completing its road the 
company reconstructed the street, which was 



then macadamized, with the same material used 
on the remaining portion. Subsequently the 
borough payed the street with Belgian blocks 
and sought to charge the company with part of 
the expense. Held, that the company was not 
liable, haying once reconstructed the street, 
which was all the ordinance could require. 

A general submission to viewers not named 
and to be appointed in the future, no matter of 
dispute having yet arisen, is revocable and not 
binding on either party. 

Motion for judgment non obstante vere- 
dicto. 33, March Term, 1890. 

Walter S. Jennings and Charles Hun- 
sicker, Esqs., for plaintiff. 

Joseph Fornance and Henry Freedley, 
JSsqs.,tor defendant. 

October 6, 1890. Opinion by Weand, 
J. 

The opinion just filed in No. 31, March 
Term, 1890, governs this case, and judg- 
ment must be entered in favor of the 
defendant. 

In addition to the defendant's denial of 
any liability to reconstruct with Belgian 
blocks, it was also claimed on the argu- 
ment (although this point was not raised 
at the trial) that by Section 4 of the or- 
dinance under which this road was built, 
it was provided that if at any time the 
town council should be of opinion that "the 
streets were not in that proper order and 
repair required for the transportation of 
persons or property along the same," 
notice should be given to defendant ; and 
in default of repair by the company, the 
borough should do so and file a claim in 
the Prothonotary's office for the amount, 
and collection of the same may be made in 
the same manner and by the same process 
as is prescribed in the twenty -ninth section 
of the Act of Assembly of Pennsylvania, 
approved June 16, 1836, entitled " An 
act authorizing the Governor to incorporate 
the Huntingdon and Chambersburg Rail- 
road Company," and the several supple- 
ments thereto. 

By the Constitution of this Common- 
wealth the Legislature is prohibited from 
passing any local or special law " regula- 
ting the affairs of counties, boroughs," etc., 
or providing or changing methods for the 
collection of debts or the enforcing of 
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judgments ; and " no law shall be revived, 
amended, or the provisions thereof ex- 
tended or conferred by reference to its 
title only." And yet all these things 
have been attempted by this borough or- 
dinance. 

It is clear that the borough council 
could not do what the Legislature is for- 
bidden to do, and the agreement of the 
defendant does not mend the matter; other- 
wise each party to a suit might establish 
a different course of procedure and provide 
their own method for the collection of 
claims. 

And now, October 6, 1890, judgment is 
entered in favor of the defendant non ob- 
stante veredicto on the point reserved, and 
the motion for a new trial is overruled. 
— Montg'y. Co. Rep'r. 



$rphm& f jfeottrt. 



O. C. OP LANCASTER COUNTY. 

In re Estate of James K. Alexander, Dec'd. 

Guardian and Ward — Citation to file an 
account — Settlement with ward* out- 
side of Court — Duty of guardian. 

It is the duty of a guardian to file an account 
withiu a reasonable time after the majority of 
his wards, and an agreement made by the 
guardian with his wards as to the distribution 
of their estate and a release signed by the wards, 
all but one of whom were of age, will not relieve 
his administrator from the obligation to file an 
account in the guardianship estate, on citation 
within a reasonable time after the wards attain 
their majority, the evidence being that no dis- 
tribution had actually been made to the wards. 

Citation issued when wards were respectively 
23, 26 and 28 years of age, held, in this case, to 
be within a reasonable time after majority. 

In the matter of the citations to James 
H. Lightner, administrator c. t. a. of the 
estate of Newton Lightner, deceased, who 
was guardian of Howard, Percy and James 
Alexander, minor children of James K. 
Alexander, deceased. 

Wm. A.*Atlee y for citation. 
George A. Lane, contra. 

November 15, 1890. Opinion by Liv- 
ingston, P. J. 
Whether the late guardian of these 



children did or did not make improper and 
unsafe investments, by whichJoss has been 
or will be sustained by them, we cannot in* 
quire into this proceeding. 

Whether or not the Court should, under 
the evidence and circumstances submitted, 
require an account to be filed, is the ques- 
tion before us, no account having ever 
been filed by said guardian. 

Newton Lightner Esq. was appointed as 
guardian of the minor children of James 
K. Alexander, deceased, on June 22, 
A. D., 1867. 

Howard Alexander was born March 20, 
1862. Percy Alexander was born January 
80, 1864. James H. Alexander was born 
September 21, 1867, as stated by their 
mother in her testimony. 

The answer of the administrator c. t. a. of 
the estate of the guardian admits that no 
account has been filed by said guardian, but 
says that among his papers was found a 
release of said guardian by said James H. 
Percy and Howard Alexander, and Marv 
Tome Alexander (now Washington), chil- 
dren of James K. Alexander, in writing, 
which has never been recorded, attached to 
which is a statement showing the estate at 
that time in his hands as belonging to said 
minors to be — 

Two-thirds of the judgment of $4,200 
against James M. HopkinB of Aug. 
T., 1882, No. 884 (now revived to 
January Term, 1887, No. 55) . . . |2,800 00 

Three notes of $300, each of H. G. & 

W. W. Hopkins 900 00 

Interest received from H. C. Hopkins. 28 00 

Cash in hand $782.65, leas expenses 
$15.85 717 00 . 

Amount for distribution $4,440 00 

Howard's advancements . . $1,044 59 
Percy's " . . 655 35 

James* " . . 958 90 

2,557 84 

Total estate $6,997 84 

Each share being ±th . . . . $1,749 46 
Mary is to receive her share in full. . $1,749 46 
Howard is to receive less advancements, 704 87 
Percy •• " " 1,195 11 

James " " " 790 56 

For distribution $4,440 00 

Amount to be transferred and paid 
out as follows, viz. : 
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Mary receives of the judgment her 

share in full $1,749 46 

Percy, note $800, cash $246.66— of the 

judgment . . . . 648 45 

James, note $800, cash $246.66— of the 

judgment 248 90 

Howard, note $800, cash $246.66— of 

the judgment 158 21 

Amount of the judgment $2,800 00 

Howard, Percy and James, each in 
note and cash, $546.66 1,640 00 

As above in hand $4,440 00 

Then follows the release spoken of, in 
which they acknowledge to have received 
their respective shares of the estate in the 
hands of their guardian specifically, in the 
manner set forth in the statement — and, 
therefore, release him, etc. This release 
is not dated in the body, but says, " Wit- 
ness our hands and seals," on the several 
days mentioned. 

July 1 4, 1885, is on the same line as James 
H. Alexander. Aug. 15 (no year) on same 
Kne as Percy Alexander. No date as to 
Howard and Mary Tome Washington . And 
it is not acknowledged by any of them, ex- 
cept Mary. It appears from the testimony 
that Howard and Mary signed in Philadel- 
phia on July 3d, 1885 ; that Mr. Lightner 
had made an appointment to meet them 
in Philadelphia to sign an agreement as to 
the distribution of funds of Mr. Alexander, 
their father's estate. He specified the 
amount that each was to have, and asked 
if they were satisfied with that distribution. 
When they assented to this distribution, 
he asked them to sign an agreement to 
that effect. He paid Howard $10 that 
day ; that was all the money that changed 
hands. He gave him notes and judgments 
which he said would be paid on the follow- 
ing April; that ended that interview. 
There was no detailed statement of ad- 
vancements and expenditures, making up 
the item of $1,044.59 present or presented. 
And the notes and judgments were not 
paid on April following — were never paid. 
It does not appear that any vouchers were 
presented to either of the wards at any 
time. Mrs. Alexander says there were 
none presented when Howard signed the 
release, or agreement, as she terms it, and 
the other persons whose names appear as 
witnesses were not examined. According 



to the best information we have, the ages 
of the respective wards, when the release 
purports to have been signed, to wit : July 
and August, 1885, were about as follows : 
Howard, 23 years, 4 months ; Percy, 21 
years, 6 months, and James H., 17 years, 
9 months. 

There is nothing before us to show that 
at the signing of the release any money was 
paid to any of the wards except $10 to 
Howard, and if we take the statement at- 
tached to the release as evidence, it shows 
there was none. * * After stating the 
amount in hands for distribution, in speak* 
ing of the judgment the guardian held 
against* James M. Hopkins he says, two- 
thirds of the judgment of $4200 against 
James M. Hopkins of August Term, 1882, 
No. 834— $2800— -and finds the amount 
in hand for distribution to be $4440. He 
says of the judgment and to be transferred 
and paid over as follows, viz: 

Mary receives of the judgment her share 

in full, viz.: $1,749 46 

Percy, note $800, cash $246.66, of the 

judgment 648 45 

James, note $300, cash $246.66, of the 

judgment 243 90 

Howard, note $300, cash $246.66 of the 

judgment 158 21 

Amount of the judgment . . . $2,800 00 ' 

Upon an examination of the record of 
the judgment, to which the guardian refers 
in the statement, we find it was originally 
entered thus: 



Newton Lightner, guardian 
of the minor children of 
James K. Alexander, de- 
ceased. 

vs. 

James M. Hopkins. .1 



Jan. T., J869, No. 

980. 
Bond dated April 

1, 1869. 
Debt $8400. real 

debt, $4200. 
Entered April 2, 

1869. 



On July 22, 1873, the plaintiff released 
from the lien, effect and operation of this 
judgment, the right, title and interest of 
the defendant, in the property conveyed 
hy the heirs of James Hopkins, June 1$, 
1873, to Abm. Collins and John Keller. 

This judgment was revived, Newton 
Lightner, guardian, vs. James M. Hop- 
kins, to August Term, 1873, No. 387, by 
Am. Sci. Fa., entered October 9, 1878. 
Judgment debt $8400,* real debt $4200. 
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Interest from April 1, 1873. On that is 
found this entry : " I hereby release from 
the force, effect and operation of this judg- 
ment, an acre of land, more or less, sold 
by defendant to Sanders Richardson, by 
deed dated May 12, 1877, signed N. 
Lightner [seaZ]. The judgment was then 
revived, Newton Lightner, guardian, vs' 
James M. Hopkins, to April Term, 1878, 
No. 272, by Am. Sci. Fa. entered April 

27, 1878. Judgment debt real debt 

$4200. 

It was next revived, Newton Lightner, 
executor, vs. James M. Hopkins to Au- 
gust Term, 1882, No. 334, by Am. Sci. 
Fa., entered September 25, 1882. Judg- 
ment debt $4200, real debt $4200, with 
interest. 

On the record of this renewal we find, 
" For value received I hereby release from 
the lien, of this judgment the property con- 
veyed to John N. ; Haverstick by James M. 
Hopkins and wife, by deed of September 21, 
1883."— Newton Lightner, Executor [«ea£]. 
And "April 1, 1885, plaintiff releases from 
the lien, operation and effect of above 
judgment all that certain tract of land sit- 
uate in Drumore township, containing 18 
acres 17 perches, conveyed by Jas. M. 
Hopkins and wife to Henry Shaub by deed 
dated March 18, 1885, and its last revival 
was 

Newton Lightner, 
Executor, 

vs. 

James M. Hop- 
kins, j 

On this record we find "Lancaster, Pa., 
April 4,1889. I hereby release from the 
lien, effect and operation of this judgment 
the 67 acres 145 perches of land in Eden 
township, Lancaster county, about to be 
conveyed to B. B. Myers by the executors 
of W. W. Withers and the heirs of Jas. 
Hopkins, deceased. — Newton Lightner, 
Executor," and thus stands the record to- 
day. If, therefore, the guardian had in- 
tended to transfer this judgment to his 
wards in the proportions mentioned in his 
statement attached to the release, he has 
not only not done so, but has since the date 
of the release had it revived in his own 



To January Term, 1887, 
No. 55. 

Debt $4,200. real debt 
$4,200, by Am. Sci. Fa., 
entered January 18, 
1887, and judgment as 
per agreement filed. 



name as executor, and shortly before his 
death released certain real estate of de- 
fendant from the lien, effect and operation 
thereof, thereby exercising ownership and 
authority over it. 

While the Courts say that a ward who 
delays commencing proceedings to charge 
his guardian with negligence for eighteen 

J rears after arriving at age, is barred by 
apse of time (Bones' App.; 3 Cas.,492); 
and that a Court of Equity will not compel 
a guardian to file an account after a delay 
of nineteen years after a settlement, when 
the parties during all that time have been 
living in the sstme neighborhood, and no 
sufficient cause for delay shown (J. M. 
Ranck's Est. ; 2 Lancaster Law Re- 
view, 213). 

They also say, that it is a bad practice 
for guardians to settle with their wards 
after they come of age, and take a release; 
they ought to settle their account in Court, 
and have it approved (Mulfair's Appl.; 110 
Pa., 402; Gross's Appl.; 14 Pa., 463). 
And although a guardian may have made 
a private settlement with his ward on ar- 
riving at age, he may still in a proper case, 
within a reasonable time, be required to 
file and settle his account in the Orphans' 
Court (Lewis & Parton vs. Browning; 111 
Pa., 493; Hawkins' Appl.; 32 Pa., 263; 
7 Barr., 464; 8 Barr., 433 ; 9 Cas., 355). 
It is the duty of the guardian to file an ac- 
count within a reasonable time after the 
majority of his ward (17 W. N. C, 13; 
Stryker's Est.). And a settlement by a 
guardian with his ward during his minority 
will not relieve him from his obligation to 
file an account, if the same is demanded^ 
within a reasonable time, although the 
ward may have represented himself to be 
of full age at the time of the settlement 
(110 Pa., 402 ; Mulfair's Appl.). 

James H. Alexander, being now but 
little over twenty-two years of age, cannot 
be said to have waited an unreasonable 
time in requiring an account to be filed, 
not having lived in this State since his 
majority. The other two were but little 
past their majority when the release was 
signed, and the answer of the administrator 
admits that the guardian never filed an ac- 
count, and, by the papers he produces, 
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shows that the guardian never transferred 
the judgment he made part of his state- 
ment to the wards, or either of them, in 
the proportions specified, but retained the 
original judgment bond in his possession, 
and it is now presented by his adminis- 
trator in this proceeding ; and, no trans- 
fers being shown on record. In addition to 
this, there is nothing to show that any of 
the wards has resided in the city or county 
of Lancaster since attaining his or her 
majority. 

Applying the law as stated to the facts 
and circumstances presented to the Court, 
we are of opinion that the administrator 
c. t. a. of said deceased guardian, should 
file an account of the guardianship of said 
three minors, and do now order and direct 
that such account shall be filed in the 
office of the Register, on or before the 3d 
Monday in December, A. D. 1890. 



E*s*i Mfeuttxfg- 



Liquor Sold in Private Clubs. 

"Held: That private clubs are within the 
prohibition of the statute, and are common 
nuisances." 

Within the last few weeks three very 
interesting cases have come up in the Su- 
preme Court of Massachusetts, in the 
matter of liquor sold in private clubs in a 
prohibition town. These cases decide that 
such clubs are within the prohibition of the 
statute, and are common nuisances. 

The first case is that of Commonwealth 
V9. Jacobs, the steward of the Waren 
Social Club, of Worcester. Defendant 
had been accustomed to order large quan- 
tities of liquor from wholesale dealers. 
This liquor was brought to a place kept by 
the club, and stored there, under the 
supervision of the steward, in the names 
of individual members, who called for it 
from time to time as they wanted it. The 
Court held that this was as much within 
the provisions of the statute "as if the 
liquors were bought and dispensed as the 
property of the club." 

In the second case, that of Common- 



wealth vs. Ryan, steward of the Pelican 
Club, of Worcester, it appeared that the 
members had attempted to evade the 
statute by having a number of lockers, 
one for each member ; in each locker was 
stored a quantity of liquor, each bottle 
being labelled with the name of the owner. 
The defendant was duly convicted, and 
the court in affirming the conviction said 
that "there was evidence from which a 
jury might have inferred " that the ar- 
rangement ia question was u a mere device 
to cover up the unlicensed sale of intoxi- 
cating liquors. The court could not say, as 
a matter of law, that there was no evi- 
dence to warrant a conviction." 

The third case was that of Common* 
wealth vs. Baker, steward of the Commer- 
cial Social Union, of Worcester. De- 
fendant set up the defence that the club 
did not fall within the provisions of the 
statute, which declares that " all buildings 
or places used by clubs for the purpose of 
•selling, distributing, and dispensing intoxi- 
cating liquors to their members or others, 
shall be deemed common nuisances." 
Mass. Rev. Stat., 1887, Ch. 206. 

The club in question owned no liquor 
itself, and only dispensed it to those of its 
members to whom it belonged. Defend- 
ant contended that the statute did not pro- 
hibit the use of rooms for such a purpose, 
but the Court denied the force of the con- 
tention in the following passage from the 
opinion : 

"A place must be equally a nuisance 
under the statute whether used by a club 
to sell intoxicating liquor to its members, 
or to distribute among its members intoxi- 
cating liquors owned by them in common, 
or to produce for and dispense to its 
members intoxicating liquor which was 
bought for and belonged to them individu- 
ally. 

"If the elub, by its agent, purchased 
and stored intoxicating liquors for its 
members, and dealt out in portions to each 
member, upon his order, the liquor be- 
longing to and kept for him, and kept the 
place for that purpose, the place is a com- 
mon nuisance under the statute. 

" The club in the case at bar used its 
rooms for a purpose for which a license 
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was required. It not only had no license, 
but it was in a city where such license is 
prohibited. As the evidence not disputed 
by the defendant showed that the club used 
its rooms for the purpose of dispensing in- 
toxicating liquor to its members, it is un- 
necessary to consider whether, upon the 
whole evidence, the jury could properly 
have found that the club used the place' for 
the sale of intoxicating liquor." 

In view of these decisions, it will be 
practically impossible for clubs formed and 
incorporated for " purposes of social inter- 
course" to keep within their walls liquor 
of any description — that is, of course, in a 
prohibition town ; and apparently no device 
which the ingenuity of their members can 
suggest, would be sufficient to exempt them 
from liability under the statute. 

The words of the statute *are " all build- 
ings or places used by clubs for the pur- 
pose of selling, distributing, and dispens- 
ing," etc. In order to escape liability, the 
defendant would have to prove that the* 
club was not used for the purpose men- 
tioned. To do this, he would probably 
have to show that the club itself does not 
own any liquor; that it does not sell, dis- 
tribute, nor dispense it ; that each member 
keeps at the club — as he might with im- 
punity at his private house — a private stock 
of liquor which, if purchased for him by 
the steward of the club, must be shown to 
have been purchased by his special author- 
ity, and not by that of the club, the steward 
being his agent, and not the agent of the 
club ; and that payment for the liquor was 
made by him to the dealer, and not to the 
club. Even if he proved all this, the 
courts would probably find some means of 
bringing the club within the meaning of 
the statute. — Harvard Law Review, 



Bonds vs. Pennsylvania Company. 
[Syllabub.] 

Nonsuit — Refusal to take off nonsuit — 
Exception thereto — Practice. 
Where a nonsuit is entered in the Court 
below, an exception must be taken to the 
refusal to take it off, in order that the mat- 
ter may be reviewed by the Supreme 
Court. 



In order to determine whether a nonsuit 
was properly entered, the Supreme Court 
must have all the evidence before them. 
Without an exception to the refusal of the 
Court to take off a nonsuit, the evidence 
cannot come before the Supreme Court. 

The office of an exception is to bring 
upon the record something which without 
an exception forms no part of it. 

The notes of trial taken in the Court be- 
low constitute no part of the record, unless 
made so in the manner pointed out by law. 
Where there is no bill of exceptions, the 
Court have no right to look at the evidence. 

Supreme Court. 

—27 W. N. C, 123. 



Over in New Jersey they have found 
an old colonial law, unrepealed, which pro- 
vides " that all women of whatever age, 
rank, profession or degree, whether virgins, 
maids or widows, who shall, after this act, 
impose upon, seduce or betray into matri- 
mony any of his Majesty's subjects, by 
virtue of scents, cosmetics, washes, paints, 
artificial teeth, false hair, or high-heeled 
shoes, shall incur the penalty now in force 
against witchcraft and like misdemeanors." 



Larceny or Trespass ? — A rather 
singular decision was made by an Illinois 
judge, some time ago, in a case where a 
thief had stolen the lead-pipe connection 
between a dwelling and the street water- 
pipe. The owner of the dwelling prose- 
cuted the thief, but the robber's attorney 
raised the point that the lead-pipe connect- 
ing the house with the water-main was in 
the nature of realty, and therefore could 
not be stolen. The judge decided the 
point as correct, and dismissed the case. 
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C. P. OF LANCASTER COUNTY. 

McQovern et al. vs, Pennsylvania Railroad 
Company (No. 1). 

Eminent domain — Damages for land 
taken by P. R. R. Co. — Report of 
viewers, when defective — Exceptions — 
Practice—Acts of April 13th, 184.6', 
§ 12, P. L., 320, and March 27th, 
1848, $4, P. L; 274. 

In proceedings to assess damages under the 
Act of March 29, 1848, for land taken by the 
Penny si vania Railroad Company, the report of 
viewers, which does not set forth the quality and 
value of the ground taken as a separate item 
is fatally defective and will be set aside. 

Where the report sets forth as to the quality 
of the land taken merely that the pieces of 
land described by measurement are " parts of a 
larger tract of about fifty acres, situated " etc., 
"and used for farming purposes," and does not 
state its value it is not sufficiently specific. 

An exception to the report of viewers, alleging 
that • ' the amount of the damages awarded is 
• excessive," will not be considered by the court, 
as the proper practice in such case would be to 
take an appeal from the award of viewers and 
have the matter decided by a jury. 

Trust book No. 11, p. 338. 

Exceptions to report of viewers. 

S. H. Reynolds, George M. Kline and 
George Nauman, for plaintiffs. 

H. M. North, for defendant. 

January 19, 1889. Opinion by Pat- 
terson, J. 

The viewers' report was filed May 26th, 
1888. 

They report that they met and were 
"all sworn according to law, faithfully, 
justly and impartially to decide and a 
true report to make concerning all matters 
and things to be submitted to them, and in 
relation to which they were authorized to 
inquire in pursuance of the Act of Assem- 
bly in such case made and provided, and 



the aforesaid or U r of court, and on said 
day they viewed the premises owned by 
Cathn. J. McGovern" and other peti- 
tioners, "a portion or portions of which 
was taken by the Pennsylvania Railroad 
Company. Said view being had in the 
presence of the attorneys of said railroad 
company and of the said widow and heirs," 
etc., "the owners of the same * * '* 
A draft of the land taken being hereto 
(to the report meaning) annexed. And 
they estimate and determine as follows :" 
" That the quantity of land so taken by 
the Pennsylvania Railroad Company being 
the estate of said widow and heirs, * * * 
is situated in the township of Manheim in 
the county of Lancaster, and is bounded 
and described as follows :" 

Here the report introduces the several 
parts or portions of land as described in 
the petition of the claimants, numbered*: 
No. 1, No. 2, No. 3, No. 4, No. 5, No. 6; 
" the same being parts of a larger tract of 
about 50 acres of land situated partly in 
the city of Lancaster and partly in the 
township of Manheim in said county of 
Lancaster, and used for farming purposes." 

" They further report that having a due 
regard to, and making a just allowance for 
the advantages which have resulted, or 
which may seem likely to result to the 
said widow," etc., — "owners as aforesaid 
by reason of the occupying, taking and 
appropriating the said several portions or 
pieces of land herein before described and 
the construction of the works connected 
therewith, namely two overhead bridges 
and the approaches thereto, and after hav- 
ing made a fair and just comparison of 
said advantages and disadvantages, they 
estimate and determine that the widow, 
etc., — " have sustained damage by the 
taking of lands as aforesaid, in the sum of 
$6,541 A% "And they report that the 
said sum of $6,541i*<& be paid by the 
said Pennsylvania Railroad Company to 
the said Catherine J. McGovern," etc., 
etc. 

To said report the following exceptions 
were filed, viz.: 

1. The report does not set forth that 
the viewers estimated or determined the 
value of the land taken or occupied. 
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2. The jury did not estimate or de- 
termine the value of the lands taken or 
occupied. 

3. The report does not set forth the 
value of the lands taken or occupied. 

4. The amount of damages awarded is 
excessive. 

We have deemed it necessary to an 
intelligent discussion of the subject to re- 
view or restate to some extent the language 
of the report itself. - 

The above exceptions are filed to it, and 
we must consider them, and will do so as 
concisely as is consistent with their import. 

The 4th exception we should not and 
will not consider, as if either party con- 
sidered the damages awarded did them in- 
justice, the remedy was by an appeal. It 
is not now disputed that the P. R. R. Go. 
is subject to the Constitution of 1873, and 
a£ a consequence to the Legislative power 
of the General Assembly. Under the ex- 
isting law both parties in this case can 
have their case determined by a jury, ac- 
cording to the course of the common law 
by taking an appeal from the award of the 
viewers: 1st Amerman, p: 352, P. R. R. 
Co. vs. Duncan. The 4th exception is not 
maintainable, and is overruled. 

The remaining three exceptions we will 
consider together. 

Under the original Act of Incorporation 
13th April, 1846, Sec. 12th, providing for 
proceedings to obtain damages, says they, 
the persons summoned as jurors, " having 
viewed the premises, they shall estimate 
and determine the quantity, quality and 
value of said lands so taken or occupied, or 
to be taken or occupied/ ' etc. 

The Act of 27th March, 1848, a supple- 
ment to the Act incorporating the P. R. R. 
Co., changed the mode of assessing damages 
to owners of land. It provides that the 
Court of Common Pleas appoint five dis- 
interested persons of the next adjoining 
county or counties, who shall be sworn 
" faithfully, justly and impartially to de- 
cide, and true report to make concerning 
all matters and things to be submitted to 
them, and in relation to which they are 
authorized to inquire in pursuance of the 
provisions of this Act ; and having viewed 
the premises, they shall estimate and de- 



termine the quantity, quality and value of 
said lands so taken or occupied,*' ecc. It 
is not objected that the viewers did not 
find or determine the " quantity " of land 
taken, for the reason probably that a draft 
showing the length, breadth, courses and 
distances of the ground taken, sufficiently 
set forth the quantity of land, without a 
calculation, as held in case of P. R. R. 
Co. vs. Bruner et a/., 5 Smith, 318. Such 
a draft was annexed to this report, and 
its measurements incorporated in the re- 
port. 

But what can be said in defence of the 
omission in this report as to the quality 
and value of the lands so taken and omis- 
sion to set forth the value of the land so 
occupied? Now to enable us to judge 
whether the assessment has been arrived 
at according to law, the report should 
exhibit the grounds of tbe assessment 
The quantity, quality and value of the 
lands so taken and occupied, should appear 
on the face of the report : 9 Harris, 100, 
Reiterbaugh vs. Chester Valley R. R. Co. 
We have disposed of the question of 
44 quantity ," and the report is maintainable 
as to that. As to quality the report is 
almost silent. AH we find on the face of 
the report is, that the pieces of land de- 
scribed by measurement are " parts of a 
larger tract of about 50 acres and* used for 
farming purposes." Lands for farming 
purposes may differ very much in pro- 
ductiveness and hence in quality. As 
Justice Lourie says in Zack vs. P. R. R. 
Co., 1 Casey, 394, land may be de- 
scribed as to quality in many ways, as 
barren or fertile, town land or farm land, 
woodland or cultivated, hillside or bottom: 
but not a word is said about this in the 
report. This construction as to the duty 
of the jury is applied to the 4th Sec. of 
the Act of 27th March, 1848, a supple- 
ment to the original charter of the de- 
fendant in this proceeding, and the very 
statute under and by virtue of which the 
jury in this case was sworn and acted. The 
Court in the case above cited says : " A 
report of viewers appointed under the 4th 
Sec. of the Act of 27th March, 1848, sup- 
plementary to the charter of the P. R. R. 
Co. which omits to state the quality and 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



59 



yalue of the land taken is fatally defective, 
and will be set aside." We cite in sup 
port of our opinion that this report should 
and roust be set aside, the case of the 
Philadelphia and Erie R. R. Co. vs. Cake, 
14 Norris, 139, and the authorities cited 
by the Court. To the objection that it 
would be useless to set forth such matters 
in the report, the Supreme Court in 
that case answers, " the law requires it, 
and for sufficient reasons." 

Therefore now, January 19th, 1889, the 
report is set aside, the 1st, 2d and 3d ex- 
ceptions being sustained. 



C. P. OP LANCASTER COUNTY. 

McGovern et. al. vs. Pennsylvania Railroad 
Company (No. 2). 

Eminent domain — Damages fox land 
taken by Pennsylvania Railroad 
Company — Costs where two views — 
What costs allowable — Acts of April 
13, 1846, §12, P. L. 820, and March 
27, 1848, U P. L., 274. 

Where the first report of the viewers in pro- 
ceedings to assess damages under the Act of 
March 29, 1848, for land taken by the Pennsyl- 
vania Railroad Company, awarding damages to 
the plaintiffis is pet aside as defective, and plain- 
tiff applies for and obtains an alias view by which 
a larger amount of damages is awarded, the de- 
fendant is liable for the costs of both views. 

Items in the bill of costs claiming mileage for 
the viewers in addition to two dollars per day, 
charges for serving notices on viewers, and the 
prothonotary's charge of probate and tax, are 
proper and will not be stricken out. 

Exceptions to the taxation of costs and 
appeal from the same. 

H. M. North, for exceptions and ap- 
peal. 

George M. Franklin and George Nau- 
man, contra. 

April 26, 1890. Opinion by Patter- 
son, J. 

On December 2d, 1889, plaintiff's bill 
of costs was taxed by the prothonotary, 
and on same day the defendant appealed 
from said taxation. 

Catherine McGovern and others filed 
their petition in the Court of Common 



Pleas, asking that five disinterested per- 
sons of the adjoining county or counties, 
none of whom shall be residents of any 
of the counties through which the Penn- 
sylvania Railroad passes, should be ap- 
pointed by the court to assess damages, 
etc., on June 5th % 1889 ; and accordingly on 
June 17th, 1889, the court appointed view- 
ers as prayed for. Their report was filed 
July 13th, 1889. It appears that the report 
now excepted to as to costs is a report by 
viewers appointed on a petition for alias 
viewers. That on a petition by claimants 
presented and filed December 21, 1887, 
for the appointment of viewers to assess 
damages, viewers were appointed, who 
made a report finding damages in favor of 
the petitioners and filed May 26, 1888, 
which report was confirmed nisi same day, 
and excepted to and on the exceptions was 
set aside by the court. A petition for 
viewers was presented for the appointment 
of viewers, to assess damages as already 
stated, and accordingly on June 17th, 
1889, in pursuance of said petition, the 
court appointed as alias viewers five per- 
sons according to the Act of Assembly, to 
meet on Wednesday the 10th of July, 
1889, at 10 o'clock, a. m., on the premises 
described in the original petition and 
which alias viewers made their report as 
stated and filed July 13th, 1889. There 
were two reports of viewers, both award- 
ing damages to the petitioners, it will be 
seen. The plaintiffs' bill filed includes 
the costs for both of the views had, 
amounting to $200.39, and with docket 
costs added makes the whole costs $219.59. 

Plaintiff's bill of costs was taxed as filed 
by the Prothonotary on December 2d, 
1889; appeal was taken from said taxation 
by defendant same day, and also a specifi- 
cation filed of the items to which objections 
were taken on said December 2d, 1889, in 
compliance with the Rule of Court, and 
verified by affidavit 

The defendant, the P. R. R. Co. ex- 
cepts to the items of mileage allowed the 
viewers for distances traveled by them 
from their residences to the place of view 
— all the mileage — maintaining that the 
law does not authorize the same. Also 
the charge for serving notices to viewers. 
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Also the whole of plaintiff's hill for 
January 17th, 1888, amounting to $23.65. 
Also the whole of plaintiff's bill for Feb- 
ruary 23, 1888, $32.73— the whole of 
plaintiff's bill for May 23, 1888, and to 
the Prothonotary's charge of probate and 
taxing $3.65, and for the reason that the 
report of the viewers was set aside by the 
Court. (See special specifications of items 
objected to, filed, as before stated, on De- 
cember 2, 1889.) 

Now the Act of 1846, which first ex- 
tended to the Pennsylvania Railroad Com- 
pany a corporate existence, by Sec, 12th, 
directing proceedings to obtain damages to 
land owners says, u and if any damages be 
awarded, and the report be confirmed by 
said Court, judgment shall be entered 
thereon, as in other cases of debt, for the 
sum so awarded, and the costs and ex- 
penses incurred shall be defrayed by said 
railroad company ; Provided, that if said 
report be not confirmed as aforesaid, and 
justice may seem to require it, a new in- 
quisition may be ordered by said Court : 
and provided further, that any owner or 
owners, or other party applying for a re- 
view, shall be liable for the costs of the 
proceedings prayed for, in case a report 
more favorable be not obtained upon such 
review." 

Also the further supplement to the 
original act of 1846, approved March 
27th, 1848, Sec. 4th, says, "when the 
Pennsylvania Railroad Company cannot 
agree with the owner or owners of any 
lands or materials, for the compensation 
proper for the damage done or likely to be 
done, * * * the Court of Common Pleas 
of the proper county, on application thereto 
* * * * shall appoint five disinterested 
persons of the next adjoining county or 
counties, none of whom shall be residents 
of any of the counties through which said 
railroad shall pass, and to fix a time, not 
less than twenty or more than thirty days 
thereafter for said viewers to meet upon 
the premises where the damages are alleged 
to be sustained * * * and determine 
whether any, and if any, what amount of 
damages * * * and make report thereof 
to the Court * * * * and if the amount 
thereof be not paid, execution may issue 



thereon as in other cases of debt, for the 
sum so awarded; and the costs and expenses 
incurred shall be defrayed by said railroad 
company, and the said viewers shall be en- 
titled to two dollars per day for each of 
them for the time necessarily employed in 
performing the duties herein before pre- 
scribed." The same section then goes on to 
say, u if a proper officer of the company 
tender a sum of money in full compensa- 
tion to the owner or owners for their dam- 
ages, the company shall not he liable for 
costs on any subsequent proceedings, un- 
less such owner or owners of land or ma- 
terials shall be awarded a larger sum than 
the previous tender of said company." 

The foregoing quoted parts of said acts, 
are all that is said concerning the assess- 
ment of damages to land owners and the 
payment of the costs in proceedings neces- 
sarily incurred. We need scarcely say 
more. There was no tender by the com- 
pany for damages here — there were two 
reports of damages by different boards 
of viewers, the party plaintiffs, applying 
for the review obtained a report more 
favorable than the previous report, that is, 
they obtained an award for a larger amount 
of damages than was awarded by the first 
report, and by the terms of the Act there- 
fore the costs do not lie on the party ap- 
plying for the review. 

The exceptant contends that plaintiff is 
not entitled to mileage for the viewers, be- 
cause the statutes say nothing about 
mileage. The 12th Sec. of the Act of 
1846, after directing what proceeding 
shall determine the damages suffered by 
land owners, says the report being con- 
firmed by the Court, judgment shall be en- 
tered thereon, as in other cases of debt, for 
the sum so awarded, and the costs and ex- 
penes incurred shall be defrayed by the 
said railroad company. The same lan- 
guage is used in the supplement of 1848, 
viz.: " and the costs and expenses incurred 
shall be defrayed by said railroad company 
and the said viewers shall be entitled to 
two dollars per day for each of them, for 
the time necessarily employed in perform* 
ing the duties hereinbefore prescribed." 
Now certainly part of the expenses neces- 
sarily incurred, would be the mileage paid 
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viewers. The Act specially directs that 
the viewers appointed shall be notified 
— to meet " upon the premises where the 
damages are alleged to be sustained," and 
view the same. How could the viewers 
meet on the premises to be viewed without 
incurring the expense of travelling ? The 
remaining item excepted to is "the Pro- 
thonotary's charge of probate an£ taxing, 
$3.65." That is a necessary item of ex- 
penses, the law making it so. 

We have now noticed all the exceptions, 
and do not think any of them should, or 
can be sustained. Exceptions all over- 
ruled, and bill as taxed sustained. 



Qrphms j^anrt 



O. C. OF PHILADELPHIA. 

Estate of Frank Moore, deceased. 

Husband and Wife — What constitutes 
marriage — Evidence. 

An agreement to live together as husband 
and wife, preceding cohabitation, followed by 
the alleged husband's recognition of the wife, 
will constitute a marriage. The husband's 
declarations to the contrary, in the absence of 
the wife, are inadmissible. 

James L. Miles and Joseph K. Fletcher, 
for appellant. 

David W. Sellers, for respondent. 

Bur Appeal from Register. 



December 27, 1890. 
man, J. 



Opinion by Ash- 



Under ordinary circumstances a case 
which comes before us as this does, with a 
fact distinctly alleged by one party and 
denied by the other, and with no presump- 
tion of law in favor of either, would be 
submitted to a jury. We say that no pre- 
sumption of law has arisen, because while 
it is true that the Register by granting 
letters of administration to the respondent, 
recognized her as the widow of the 
decedent, he did it, and properly, upon 
her simple allegation that she sustained 
that relation. His act was, therefore, not 



a judicial act, and certainly was not a 
judicial finding that the respondent was 
the lawful widow. But a careful study of 
the evidence shows that it is all on one 
side. The petitioners, who denied the 
fact of marriage, called the respondent as 
their first witness, and she affirmed that 
an agreement to live together as husband 
and wife had been entered into between 
the decedent and herself, and that this 
agreement preceded their cohabitation. 
Other witnesses proved the facts of cohabi- 
tation, reputation, birth of issue, and the 
unqualified recognition by the decedent of 
the respondent as his wife. The only 
testimony opposed to this consisted of 
declarations by the decedent disclaiming 
the marriage; but as these declarations 
were made in the respondent's absence, 
they were clearly inadmissible. The 
declarations of the decedent's ,mother, 
which were also introduced, were even 
worse in this respect; for they were state- 
ments of a third party made to the son % 
without the knowledge of the respondent. 
It was shown that the decedent executed 
certain deeds conveying real estate de^ 
rived from his father, without joining the 
respondent, and after informing the con- 
veyancer that he was unmarried. If this 
can be accepted as evidence against the 
claim of the respondent, it will open an 
easy cut by which to escape from the 
burden of matrimony, and will enable a 
husband to rob his wife of her dower and 
annul her marriage by one and the same 
instrument. 

The contradictions in the respondent's 
statements, which, it was argued, discred- 
ited her as a witness, involve nothing more 
than a discrepancy in dates. She asserted 
at one time that the marriage agreement 
was made in 1884, and at another time that 
it was made in 1883. The latter date is 
probably the correct one, because it tallies 
with the testimony of other witnesses. But 
the material point is not the date of the 
agreement, but that cohabitation began 
after and in pursuance of the agreement. 
As to this the respondent was emphatic in 
swearing that it did, and her evidence was 
not impeached. 

The appeal is therefore dismissed. 
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YeakeTs Appeal. 

Decedents 9 estates — A ccounts — Practice 
where assets claimed by another. 

When certain securities embraced in the ac- 
count of an executor as being a part of the as- 
sets of the estate are claimed as the property of 
another, the proper method of recovering them 
is not by objection to the account before the 
Auditor, but by a proceeding in the Court of 
Common Pleas. 

Appeal from the decree of the Orphans' 
Court of Montgomery county. 

(?. R. Fox ft Son, for appellant. 

October 13, 1890. Opinion by Mo. 
Collum, J. 

The accountant was a competent witness 
in his own behalf as to all relevant matters, 
after the exceptant had compelled him to 
testify as if under cross-examination : Act 
of May 23, 1887, Sec. 7, Br. Pur. Dig., 
p. 2199. His credibility was like that of 
any other witness for the Auditor, who, in 
weighing his testimony, should, and pre- 
sumably did, have due regard to his posi- 
tion and interest in the cause. His expla- 
nation of the transfer to him of the $1,000 
United States bond, was complete, clear, 
and uncontradicted by any evidence, direct 
or circumstantial, and it showed that he 
purchased the bond and paid full value for 
it. This explanation was satisfactory to 
and credited by the Auditor, and he there- 
fore refused to surcharge the account with 
the value of the bond. He could not have 
done otherwise without palpable and arbi- 
trary disregard of undisputed testimony. 

The gift of one hundred shares of the 
preferred stock of the Northern Pacific 
R. R. Co. was made on the 12th of Jan- 
uary, 1885, and the donor died on the 
24th of June, 1886. It was repeatedly 
acknowledged and confirmed by her in 
conversation with friends, and she never 
evinced any disposition to recall or im- 
peach it. It was advised, and afterwards 
approved by her mother, under whom the 
appellant claims. The relations between 



the donor and donee were such as cast 
upon the latter the burden of showing 
that the gift was the free, intelligent, and 
uninfluenced act of the former. If it was, 
her right to make it cannot be success- 
fully questioned, and he might lawfully 
accept it. That she did precisely what 
she intended to do is not denied, and that 
she had an intelligent comprehension of 
what she was doing is apparent from the 
uncontradicted evidence. The learned 
auditor, starting with the presumption 
against the donee arising from the rela- 
tions of the parties, found from the testi- 
mony, with the approval of the Orphans 9 
Court, that the gift was the free act of 
the donor, and that there was no taint of 
fraud or undue influence in it. If this 
finding was authorized by the evidence, 
we cannot set it aside. It appears that 
the donor, more than a year subsequent 
to the gift, executed a will, in which she 
gave to the donee a legacy. This will 
was attacked by her mother upon the 
ground that it was the product of undue 
influence exercised over the testatrix by 
the present accountant. The will was 
sustained, and the decision of the Orphans' 
Court refusing an issue was not appealed 
from. It is not pretended that the testa- 
trix had more capacity, or that the ac- 
countant had less influence with her, when 
she executed the will than when she made 
the gift. 

We . have carefully read and considered 
all the evidence submitted to the Auditor, 
and in view of it are unable so say that he 
erred in finding that the gift was the free, 
uninfluenced act of the donor. 

We approve the refusal to decree that 
the stocks and bonds received by the 
decedent from her mother be transferred 
to the estate of the latter. A suit in 
equity for the recovery of these securities 
was then pending in the Court of Com- 
mon Pleas, and that was the proper tri- 
bunal to settle the questions raised by the 
bill and answer. It had undoubted juris- 
diction of the subject, and was proceeding 
in due course to a decision. The appellant 
is seeking to recover specific securities in 
the possession of the executor of the 
estate of Mary Ann Corson, upon the 
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ground that the title to them is in the es- 
tate of Maria Corson. The executor of the 
former estate has filed an account in the 
Orphans* Court in which he is charged 
with these securities. But what standing 
has the appellant to object to this ? It is 
an act which does not prejudice any title 
of the estate she represents, and she is not 
contesting it' as heir, creditor or legatee of 
the estate of which the accountant is ex- 
ecutor. It is a novel proposition that a 
party who asserts title to a chose in action 
in possession of and claimed by an estate, 
may recover it in an audit on exceptions to 
the executor's account. 

Decree affirmed, and appeal dismissed 
at the costs of the appellant. 

— Legal Intelligencer. 



E*8*l S&i&celhmg. 



Experiments in Court. 

In our issue of the 14th of July we re- 
ferred, in an article under the title of "A 
Spirit Postmaster," to a very curious case 
in Michigan, in the United States District 
Court, U. S., vs. Reid, 1 reported in 42 
Fed. Rep., 134. 

In that case, the defendant was in- 
dicted under the U. S. statute, for an un- 
lawful use of the mails, the unlawful use 
being the swindling of a number of credu- 
lous persons by offering to send replies to 
letters addressed to their spirit friends, 
the price of the reply varying according as 
the letter containing the question or com- 
munication was merely gummed, sealed, 
or sewed. 

The case struck us at the time as a very 
remarkable one, but there was an interest- 
ing question raised by the counsel of this 
man on his trial, which perhaps deserves 
more notice than it has received from 
lawyers. 

His counsel offered to have defendant, 
in open court, read communications con- 
tained in sealed letters (at least, that is 
what we understand the offer to have 
been). 

This he was not allowed to do by the 



court. The court was certainly justified, 
legally, in refusing to allow the exhibition, 
an offer to prove being a very different 
matter from offering proof, and all experi- 
ments in court being, as a rule, within the 
discretion of the trial judge. 

The refusal of the justice, however, to 
allow the proposed exhibition, has given 
rise to a great outcry from various worthy 
Citizens (chiefly disciples of wm«), and we 
gather from a series of articles in the 
Arena for July, that such a serious blow 
has been struck at the foundations of the 
temple of American liberty that there will 
be required considerable underpinning to 
that edifice to keep it upright. 

Mixed up with all the shrieking, how- 
ever, there is a certain amount of argument 
which deserves consideration.- 

In the first place, the proposed experi- 
ment is one which would be classed under 
what are known as practical tests in evi- 
dence, which tests, as they are called, are 
divided into two classes. 

The first class consists merely of conven- 
ient ways of exhibiting physical objects to 
the jury, as by means of photographs. 
This is done every day; the corpse of a 
murdered man, a building ruined by explos- 
ion, the general appearance of premises 
claimed to be kept in a negligent state, 
handwriting, and a number of other things, 
are constantly exhibited to the jury by 
means of photogarphs. 

While this kind of evidence must be con- 
sidered, in a certain way, as secondary, 
yet it is both convenient and reliable, and 
has very few disadvantages. 

Another class of these practical teste, 
so-called, is the exhibition of the thing it- 
self, as, for instance, the practice, which 
has been condemned in some jurisdictions, 
of exhibiting a child to the jury in a bast- 
ardy case, as proof of paternity. 

As to all these classes of cases there is 
no difficulty, the foundation of their ad- 
mission being that they are not imitation 
or explanation of the thing which it is in- 
tended to represent to the jury, but that 
they are, or they take the place of, the 
thing itself, and are much nearer to cer- 
tainty than any mere verbal description 
could be. 
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But there is another class vet of these so- 
called tests, to which the case under discus- 
sion may be claimed to belong, and that is, 
where the evidence is not a representation 
of the thing itself, but of something sim- 
ilar. 

And here the difficulty arises imme- 
diately, that the alleged test is not only a 
test of the thing or fact primarily supposed 
to be at issue, but of the accuracy of the. 
experiment by which it is sought to prove 
it. 

A well-known instance of this kind of 
evidence is the amusing case of State vs. 
Linkow, 69 N. C, 214, which was the 
case of the deacon with the brassy voice 
who would sing, in and out of season, 
especially out of season, in church. Upon 
his trial on indictment for disturbing the 
congregation in religious worship, one of 
the witnesses was permitted, in court, to 
give an imitation of his vocal efforts. The 
natural result was that the court, accord- 
ing to the report, was "convulsed," not 
only by the brassy quality of the alleged 
musical performance, but by the fact that 
the deacon commenced to sing too soon and 
finished too late. 

In this absurd case, we meet with the 
difficulty which we have already referred 
to, where the witness correctly rendered 
the brassiness and aggravation of the 
deacon's singing. 

It is very evident that the court could 
have refused to allow the witness to 
vocalize, and have insisted upon the sing- 
ing being put in evidence by means of 
descriptions. 

In the same State where the case of U. 
S. vs. Reid arose (Michigan), the attempt 
to put practical tests in evidence went en- 
tirely wild in Ulrick vs. People, 39 Mich., 
245, where, upon a trial for rape, which 
was alleged to have been committed in a 
certain field, the complainant having testi- 
fied that the defendant had dragged her 
over a fence into the field, defendant's 
counsel offered to show the result of a 
series of experiments in attempting to lift 
other girls over the same fence. 

The evidence of the result of these 
pleasing exercises was excluded. 

The ruling of the court in excluding the 



evidence in the Reid case was, apparently, 
on the ground that the evidence was too 
absurd to be worthy of consideration. 

The question is, however, putting aside 
the undoubted absurdity of the proposed 
evidence, and also the probable effect, that 
the proposition to give a performance in 
court was what is vulguarly called a "bluff," 
which the defendant would have been very 
much pained to have had accepted. It 
.would seem that he should have been given 
the chance to illustrate his alleged super* 
natural powers. 

The question before the court was 
whether he really did, or only pretended 
to do, a certain thing. Now, what can be 
better proof of the ability to do a thing 
than the doing of it in open court? 

Of course, it is undoubtedly true, as 
said by Judge Thompson, 1 Thompson 
Trials, 516, that "these" experiments in 
the presence of the jury, " are generally 
discountenanced, owing to the liability 
which exists of the jurors being imposed 
upon by skillful manipulation or jugglery." 

And of course such an exhibition has 
the further objection that it would require 
the court to act as a sort of master of cere- 
monies, at least to the extent of seeing 
fair play in the proposed exhibition. 

We think, therefore, that, admitting all the 
objections that can be raised to it, it Would 
have been, perhaps, wiser had the court 
exercised its discretion and allowed the 
defendant to go through his performance 
in the presence of the jury. This, would, 
at least, have had the effect of preventing 
the spiritualist tribe from possessing a 
most beautiful grievance, which bids fair 
to be ventilated indefinitely. — N. Y. Law 
Journal. 
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C. P. OP LANCASTER COUNTY. 
Dunlap to. Linton. 
Trespass for seduction — When statute 
of limitations begins to run — Motion 
to discharge on common bail. 

The statute of limitations begins to ran from 
the time the legal injury accrues. 

Defendant, after seducing plaintiff's daugh- 
ter, fled from the State, and verdicts of not 
guilty were afterwards taken on criminal in- 
dictments brought against him. After the 
lapse of more than six years since the act of se- 
duction, but less than six years since the birth 
of the child and defendant's acquittal, he re- 
turned, and was arrested on a capias in trespass 
for the seduction. On motion to discharge him 
on common bail, on the ground that more than 
six years had elapsed since the commission of 
the trespass, 

Held, That the motion would be dismissed, 
as plaintiff might not be debarred from recov- 
ering so much at least of his claim as accrued 
within six years from the bringing of the suit 
of trespass. 

February Term, 1890. No. 21. 

Capias in trespass issued January 25, 
1890. Bail in $1,000 demanded. 

Motion to discharge defendant on com- 
mon bail. 

J. W. F. Swift, for motion. 
Benj. F. Davis, contra. 

January 17, 1891. Opinion by Liv- 
DIQSTON, P. J. 

The defendant, through his counsel, now 
asks to be discharged on common bail. 

The ground upon which this request (for 
there is no rule) is based, is that this ac- 
tion was not brought within six years from 
the time of the commission of the alleged 
trespass, or the time the right of action 
accrued. 

The indictments for seduction and forni- 
cation and bastardy against the defendant, 
referred to in the plaintiff's affidavit, and 
upon which the record shows he was ac- 
quitted, charge that the seduction and for- 



nication were committed on the 16th and 
23d days of August, A. D. 1883, and on 
divers days before and since. 

True bills were returned April 22, 1885. 

The party seduced was the daughter of 
the plaintiff, and the bastard child was born 
on May 16, 1884. 

Ic is alleged in plaintiff's statement filed 
in the cause, and it is not denied, that 
by reason of this seduction and fornication, 
Linton, the defendant, became a fugitive 
from justice and fled from the jurisdiction of 
this Court, and from this Commonwealth, 
for a long period of time, to wit : about or 
near six years. 

The general rule is, that in actions of 
trespass, bail is not demandable, because 
there is no standard by which the damage 
can be measured. But there are excep- 
tions to this rule, and one of the excep- 
tions is stated in the affidavit filed, upon 
which the capias was issued, where the 
defendant is about to depart out of the 
jurisdiction of the Court. (Duffield vs. 
Smith et al. y 6 Binn., 304.) 

An action by the seduced for seduction, 
accrues at the time of seduction, and the 
statute of limitation begins to run from the 
date of the commission of the act. (Mur- 
phy vs. Elder, 4 W. N. C, 212.) 

The statute in such case commences to 
run from the time the legal injury accrues. 
(2 Add. on Torts, 600). By legal injury 
is meant, such injury as entitles a party to 
maintain an action, even though the dam- 
age is merely nominal. Therefore, where 
the injury is such that a right of action 
accrues, the statute begins to run from 
that time, however slight the damage. And 
the residence of a defendant in another of 
the United States, does not prevent the 
running of the statute of limitations in his 
favor. (Gonder vs. Estabrook, 38 Pa., 
374; 1 Y., 329; 9 S. & R., 266, 288.) 

The words "beyond the sea," in the 
Act of July 30, 1842, are to be construed 
to mean " without the United States." 
The idea that implied and equitable ex- 
ceptions, which the Legislature has not 
made, are to be engrafted by the Courts 
on a statute of limitations, is now generally 
abandoned (Endlich on the Int. of Statutes, 
page 13, etc.). 
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Hutchinson vs. The Bank (41 Pa., 42), 
cited by counsel far the plaintiff, appears 
to vary somewhat from the foregoing. It 
is there held, that trover lies for the 
wrongful conversion or appropriation of 
property by theft, as well as by fraud, or 
trespass ; but in the case of theft, as a gen- 
eral rule, the private action for the valuo 
of the property stolen is suspended, until 
the public prosecution for the offence has 
been duly conducted and ended. 

That where one stole a large sum of 
money, and two years after, was tried for 
the theft and acquitted, an action of 
trover for the sum stolen, brought within 
six years after the acquittal, was in time, 
for the statute of limitations was suspended 
until the termination of the prosecution. 

That the public prosecution for the theft 
does not supersede or in any way control 
the private action for the value of the thing 
stolen ; and as the person wronged by the 
theft is not chargeable with the conduct of 
the prosecution, he cannot be affected by 
the result. 

In Milne's Appeal (99 Pa., 488, 491), 
the Court, in speaking of the statute of lim- 
itations, say that case is altogether unlike 
those cases where a condition of war, as in 
Hanger vs. Abbott, 6 Wall., 532, or public 

«olicy, as in Hutchinson vs. The Bank, 5 
Jr., 42, leaves the creditor without rem- 
edy. But, under such circumstances, his will 
is not consulted ; the courts are closed 
against him, hence of necessity the running 
of the statute is suspended until the public 
emergency has passed, and he is again 
clothed with the power of asserting his 
rights. 

Our laws give to a parent of a minor 
daughter, such as plaintiff's daughter, 
Annie Bell Dunlap, is stated to have been, 
an action against the seducer, not only for 
the commission of the act of seduction, but 
to recover damages for loss of service, or 
for such aggravations as may have attended 
(or been consequences of) the commission 
of the trespass or injury. 

It cannot, therefore, be said that the 
statute begins to run against a parent for 
the seduction of his daughter the moment 
of her seduction, for the reason that the law 
gives him a right to recover from the seducer 



damages for loss of service, etc., which loss 
of service does not take place until some 
time after seduction, but is in consequence 
of it. 

As in the case before us, plaintiff, in his 
statement, claims for loss of his daughter's 
serrioes, for nursing, care and attention of 
his daughter, and of her child born May 
16, 1884, for doctor bills, lying-in ex- 
penses, maintenance of the child, etc., all 
of which occurred after, but were conse- 
quences of the seduction ; and most of his 
claims for these things, arose within six 
years prior to the bringing of this suit — 
the child being born May 16, 1884, and 
the writ issued January 25, 1890. 

There does not appear to have been any 
decision upon this point by the Courts of 
Pennsylvania. In Kentucky, where there 
are statutes of limitation somewhat like 
our own, except that the time is one year, 
instead of six years, in Wilhoit vs. Han- 
cock, (5 Bush, 567,) the Supreme Court 
say, "In an action by the parent for loss 
of service, and expenses, in consequence 
of the seduction of his daughter, the limi- 
tation of one year begins to run from her 
recovery after the birth of the child." 

We are not prepared to say, as t(ie # case 
is presented, that plaintiff cannot recover, 
upon proper proofs, so much at least of < 
his claim as has accrued within six years 
prior to the commencement of this suit, 
although more than six years had elapsed, 
between the act of seduction of, or connec- 
tion with, his minor daughter, and must, 
therefore, refuse to discharge John A. 
Linton, the defendant, on common bail, 
and the motion so to do is dismissed. 



C. P. OF LANCASTER COUNTY. 

Fulton vs. The County of Lancaster. 

Change of venue — When a supersedeas — 
Acts of April U, 183 h April »8 % 
1870, P. L., 1292, and March 80, 
1875, P. L., 85. 

When the Court has under the Act of March 
80, 1875, awarded a change of venue in a case 
brought before it, and certified copies of the 
record have been duly filed and entered in the 
Court to which said cause is removed, the latter 
Court has full, complete and exclusive jurisdio- 
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tioo'of the cause, and further proceedings in the 
original Court would be void. 

Where a rule to change the venue of a civil 
•oit from Lancaster county to Berks county has 
been made absolute, and certified copies of all 
the docket entries, processes, pleadings, deposi- 
tions, and other papers pertaining to the cause 
have been dulyffiled and entered in Berks county, 
that operates as a supersedeas, and a rule in the 
Court of Lancaster county to revoke the former 
order, and order a new change of venue to 
Dauphin county, will be discharged. 

November Term, 1889, No. 53. 

Rule to revoke order, changing venue 
to Berks county, and make a new order 
changing said venue to Dauphin county. 

E. M. North, E. K. Martin and Geo. 
A. Lane, for defendant and rule. 

Brown $ Hensel, contra. 

Summons in assumpsit. Issued Novem- 
ber 6, 1889. 

Served November 6, 1889. 

November 29, 1889. Plaintiff's state- 
ment filed. 

November 80, 1889. Defendant's pleas 
entered. 

December 13, 1889. Defendant's affi- 
davit of defense filed. 

January 23, 1890. Petition of plain- 
tiff for change of venue presented and 
filed, and rule granted to show cause why 
there should not be a change of venue. 

February 15, 1890. Plaintiff's repli- 
cation filed. 

February 26, 1890. Defendant's affi- 
davit, etc., filed. 

January 17, 1891. Opinion by Liv- 
ingston, P. J. 

July 21, 1890, the Court made the 
rule absolute, and made au order changing 
the venue to the county of Berks. 

After which, on the 8th day of August, 
1890, certified copies of all the docket 
entries, and all proceedings, and this certi- 
fied record, with all papers in the cause, 
were duly filed and entered in the Court of 
Common Pleas of the county of Berks on 
the — day of August, 1890, to August 
term 1890, No. 101. 

On October 11, 1890, on motion of de- 
fendant's counsel, the present rule was 
granted to show cause why the order 
changing the venue in the above case to 



the Court of Common Pleas of Berks 
county should not be revoked, and a new 
order made changing said venue to the 
Court of Common Pleas of Dauphin 
county was granted. 

At the time this rule was granted it 
did not appear on the docket that copies 
of the docket entries, processes, pleadings, 
etc., bad been removed to, and already en- 
tered in the Court of Common Pleas of 
Berks county, Pa. But prior to the argu- 
ment the plaintiff filed an affidavit stating 
that the docket entries, proceedings, etc., 
were entered in said court prior to the 
granting of the rule of October 11, 1890. 
By § 4, of the Act of 30th March, 1875 
(Purd. 1356, plac. 12), it is declared that 
** Whenever the Court shall order a change 
of venue in any cause in law or in equity 
as aforesaid, it shall be the duty of the 
prothonotary of the Court in which such 
cause is pending to forward to the pro* 
thonotary of the county to which the same 
hath been removed certified copies of all 
docket entries, processes, pleadings, depo- 
sitions and other papers pertaining to such 
cause, and the said certified copies being 
duly filed and entered in the court to 
which said cause is removed, it shall pro- 
ceed in like manner as if it had been 
brought therein by original process against 
the defendant or defendants, and the said 
Court shall proceed to trial in the same 
manner, and give judgment and award ex- 
ecution with like effect, as though the cause 
had not been removed; and the records 
and copies filed in the court to which such 
cause hath been removed shall have the 
saine force and effect in every respect, and 
for every purpose, as the original would 
have had in the court from which such 
cause shall have been removed." 

The determination of the questtion 
whether a change of venue should be or- 
dered under the act of March 30, 1875 
(P. L., 1875, p. 35), authorizing changes 
of venue in civil cases, is a judicial and not 
a ministerial act (James M. Newlin'sCase, 
123 Pa., 541). 

The question having been decided in the 
present case, and certified copies of the 
docket entries, processes, pleadings, etc., 
etc., having been transmitted to and en- 
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tered in the Court of Common Pleas of the 
County of Berks, to which the cause was 
removed, that Court obtained jurisdiction 
thereof, as fully, and to all intent, and for 
all purposes of trial, proceeding, judgment 
and execution, as if it had been com- 
menced therein by original summons or 
process. 

The filing of the affidavit prescribed by 
the act of 14 April, 1834 (Dunlap's Dig. 
of Laws of Pa., 1700 to 1846, p. 557— 
which differs in mode of proceeding, but we 
think not in effect, from the act of 80 March 
1875), by a railroad company for the 
removal of a cause into the court of an 
adjacent county, operates as a supersedeas, 
and any further proceedings in the court in 
which the suit was originally brought are 
void (Hughes et al. vs. R. K. Co., 80 Pa., 
217 ; R. R. Co. vs. Cummin, 8 Watts, 
450). 

The question presented by this rule does 
not appear to have been raised or passed 
upon by apy court since the passage of 
the act of 80th March, 1875. Under the 
act of 1870, (P. L., 1870, p. 1292), in 
the case of u The Southern Penna R. R. 
and Iron Company vs. Thaddeus Stevens 9 
Executors (4 Lan.Bar, p.. 58), this Court, 
on March 80, 1872, made an order for the 
removal of the suit by change of venue to 
the county of Lebanon. 

On April 12, 1872, the record of the 
proceedings in the suit was certified and 
sent to the Court of Common Pleas of Leb- 
anon County, in pursuance of said order. 

On April 13, 1872, a motion was made 
in this Court, and rule granted to show 
cause why the certificate of removal by 
change of venue should not be stricken off. 
When this motion was made and rule 
granted, it was shown that an Act of As- 
sembly had been recently passed, exempting 
Lancaster county from all the provisions 
of the Act of 1870, relating to changes of 
venue, etc. In his opinion, His Honor, 
Judge Hayes, said, "In the position of 
the cause, resulting from the proceedings 
had, we are of opinion that any application 
affecting the change of venue should be 
made to the Court in Lebanon county. 
That Court by virtue of our proceedings 
has charge of the entire record of the suit. 



and if it choose to exercise the jurisdiction 
over the cause regularly transferred to it, 
we have no power to interfere. That Court 
is competent to decide upon the effect of 
the Act of the 8d of April, and having the 
record and juiisdiction of this suit, is the 
proper forum. The matter has not only 
technically, but substantially and in fact, 
passed out of our* hands by transmission to 
another jurisdiction, to which, we think, in 
courtesy as well as legal propriety, we 
should now refer the parties. If the Court 
in Lebanon county should determine, on 
application, to remand the record to this 
Court, it will then be in time, and admissi- 
ble, to move the recision of the order for 
changing the venue." 

The Constitution of Pennsylvania de- 
clares (Art. 3d, § 28), that " the power to 
change the venue in civil and criminal cases 
shall be vested in the Courts, to be exer- 
cised in such manner as shall be provided 
by law." 

And, as we have seen, the law has made 
provision for the manner in which such 
change of venue shall be made, and de- 
clared that when an order for such change 
has been made by the Court, and certified 
copies of all docket entries, processes, 
pleadings, depositions and other papers 
pertaining to the cause have been duly 
filed and entered in the court to which 
said cause is removed, said court shall pro- 
ceed in like manner as if the suit had been 
brought therein by original process against 
the defendant or defendants, and shall pro- 
ceed to trial in the same manner, and give 
judgment $md award execution with like 
effect, as though the cause had not been re- 
moved, thus giving to such court full, com- 
plete and exclusive jurisdiction of the 
cause from the time of its removal and 
entry therein. 

Being of opinion that the removal of the 
cause to the Court of Common Pleas of 
Berks county operates as a supersedeas, 
and that any further proceedings in this 
court in the cause would be void, we 
now discharge the rule. 

Rule discharged. 
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O. C. OF LUZERNE COUNTY. 

Meier's Estate. 

A widow is entitled to her exemption out of 

the goods of her deceased husbaud, although 

they were levied upon by the sheriff before his 

death. 

Exceptions to widow's appraisement. 

Q-ustav ffahn, for widow. 

November 29, 1890. Opinion by 
Rhone, P. J. 

An execution was issued in this case on 
a judgment waiving exemption. Upon 
the execution a levy was made of the 
goods now claimed by the widow and the 
sale was advertised, but was not had on 
account of the death of the defendant. 
This state of facts is almost identical with 
those in McMullin's Estate, 11 W. N. C, 
502, and the reasoning of the court as re- 
ported in that case entirely satisfies us 
that the goods levied upon belonged to the 
defendant at his death, hence the widow is 
entitled to them. We have found no case 
in conflict with the one cited, and therefore 
dismiss the exceptions at the costs of the 
exceptant. Any conflict about the claims 
of third parties to the ownership of the 

Coperty before the decedent's death, will 
settled in some other court. 

— Luz. Leg. Reg. 
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Q. 3. OF ALLEGHENY CO. 
Commonwealth vs. Gillespie et al. 

Sunday laws — ". Works of necessity " — 
Pumping oil wells on Sunday — Act 
of April 22, 1794. 

The term "works of necessity " in the Act 
8$d April, 1794, commonly called the Sunday 
law, does not mean works of absolute necessity. 

The Act does not, to any extent, rest upon the 
ground that it is immoral or irreligious to labor 
on the Sabbath any more than upon any other 
day. It simply prescribes a day of rest from 
motives of public policy and as a civil regula- 
tion. 

The pumping of oil wells on Sunday, it ap- 
pearing that if they are not pumped loss results 



to the owners by reason of salt water getting in 
the wells, is a work of necessity within the act. 

sTfTilliam Yost, for the Commonwealth. 

iClarence Burleigh, Messrs Knox £ 
Reed, and J. S. $ E. <?. Ferguson, for 
Gillespies. 

James Bredin, for Patterson and Jen- 
nings. 

January 2, 1891. Opinion by Stowb, 
P.J. 

The testimony taken upon the appeals 
in these cases shows indubitably that if the 
pumping of the several wells involved was 
entirely stopped on Sunday, they would 
not get back to the amount of their prev- 
ious Saturday production till about Wed- 
nesday, thus materially reducing their 
weekly production from at least one-fourth 
to one-sixth. As there is nothing in the 
evidence from what I can find that the life 
or period of existence in months or years 
of the well is extended by this stoppage of 
pumping the well, but on the contrary the 
weight of the evidence shows very clearly 
to my mind that it actually shortens it very 
materially — the 6il which is thus left in the 
ground, which by the continuous pumping 
could have been gotten out, is a dead loss 
to the owners of the wells as much as if it 
had actually been burned up. 

The controlling question involved in all 
the cases is whether the work done by the 
appellants, in pumping their wells simply 
to the extent appearing reasonably necess- 
ary to keep down the flow of salt water, so 
that the Monday's and subsequent produc- 
tion for the week may be kept up to its 
regular capacity, is under our Sunday 
statute a work of necessity. 

It has never been pretended that the 
term in the statute, " work of necessity," 
was intended to mean works of absolute 
necessity. The act itself specifically pro- 
vides for dressing victuals, landing of pass- 
engers by water, ferrying on the water, 
travellers or persons visiting their friends, 
and the delivery of milk and other neces- 
saries of life / Justice Woodward in 
Johnston vs. Commonwealth, 22 Pa. St., 
108, declares that it is impossible to lay 
down any general rule as to what are 
Works of necessity and charity, and says: 
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"If the works enumerated in the proviso 
of the statute be taken as a legislative 
sample of works of necessity, it might be 
said in general that supplying the ordinary 
demands of our physical natures aud re- 
lieving from situations of peril and expos- 
ure are necessary acts and incur no blame. 
The best we can do is to judge of cases as 
they arise, and to treat them as within the 
prohibition or saving clauses according to 
the specific features which each presents." 

In considering this question we must 
bear in mind, as said in reference to a sim- 
ilar act in Ohio, by Thurman, C. J., in 4 
Ohio, 57 1 , that it is no part of the object 
of the act to enforce the observance of a 
religious duty. The act does not, to any 
extent, rest upon the ground that it is im- 
moral or irreligious to labor on the Sabbath 
any more than upon any other day. It 
simply prescribes a day of rest, from mo- 
tives of public policy, and as a civil regula- 
tion. 

In Sped v$. Commonwealth, 8 Barr, 
825, Jud^e Bell, in delivering the opinion 
of the Supreme Court of Pennsylvania, 
said of the Sunday law: "Its sole mis- 
sion is to inculcate a temporary cessation 
from labor, but it adds not to this argu- 
ment any religious obligation." 

Justice Fields, in delivering the opinion 
of the Supreme Court of the United States, 
113 U. S., 710 (6Wn Ring vs. Crowley), 
aays : " Laws setting aside Sunday as a 
day of rest are upheld, not from any right 
of government to legislate for the promo- 
tion of religious observances, but from the 
right to protect all persons from the physi- 
cal and moral debasement which comes 
from uninterrupted labor." 

What, then, are " works of necessity " 
within the meaning of our Act of As- 
sembly ? Starting with our own Supreme 
Court, we find, Commonwealth vs. Nesbit, 
34 Pa. St., 409, "That necessity itself, is 
totally incapable of any sharp definition," 
" it can only be approximately defined ; " 
but Lowry, C. J., said: "The law re- 
gards that as necessary which the common 
sense of the country in its ordinary modes 
of doing business regards as necessary." 
He then arrives at the conclusion that in 
keeping a livery stable for the care of 



horses, the necessary w6rk for that pur- 
pose may be performed- Also that as iron 
and glass cannot be obtained without some 
work on Sunday, such work is necessary, 
and says : The law never inquires whether 
iron or glass generally, or in such quanti- 
ties, are really necessary in the strictest 
sense of the word, or whether it is not 
possible to improve the «*rt so that Sunday 
need not be violated. It does not condemn 
those employments which society regards 
as necessary, even when they encroach on 
the Sabbath, if, according to the ordinary 
skill and science, it is necessary to do so. 
And then it may be performed by the ser- 
vices of others and by all the ordinary 
means of business so far as is necessary." 

Thurman, C. J., in McQatHck vs. 
Wason, above referred to, — the act for- 
bids common labor, but excepts works of 
necessity and charity,— said: "It is a 
task of much difficulty, and one a court 
ought not unnecessarily to attempt, to draw 
a line that should distinguish works of ne- 
cessity from those which are not," adds: 
"The care and preservation of property, 
though inanimate, may be a work of ne- 
cessity. If a house should take fire on 
Sabbath it would be lawful to save it by 
labor. It would-be equally so to save a 
crop from the effects of bad weather, when 
to omit to do so would result in loss and 
material injury, or for a merchant to save 
his goods, a manufacturer or mechanic his 
wares, a seaman his vessel, or in a word 
any man his property in danger of destruc- 
tion or injury on the Sabbath day. Nor 
will it do to limit the word necessity to 
those cases of danger to life, health or 
property which are beyond human fore- 
sight or control. On the contrary, the ne- 
cessity may grow out of or be an incident 
to a peculiar trade or calling, and yet be a 
necessity within the act. For it is no part 
of the design of the act to destroy any 
lawful trade or business." 

The Supreme Court of Massachusetts, 4 
Cush., 224, lays down the same doctrine: 
" It is quite clear that the statute in rela- 
tion to the observance of the Sabbath is 
not to be strictly construed. On the con- 
trarj, works of necessity and charity are 
expressly excepted. By the word neces- 
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rity we art not to understand a physical 
and absolute necessity, but a moral fitness 
aod propriety of the work, and labor done 
under the circumstances of any particular 
ease may well be deemed a necessity 
within the act/ 9 In that case it was held 
that repairing a public highway, which had 
a dangerous place in it, was a necessity 
excepted by the statute. 

In the State of Indiana, 31 Ind., 189, 
it was held by the Supreme Court that 
hauling and boiling sugar water on Sun- 
day, it appearing that it was a good day 
for the flowing of water, and that the 
troughs were overflowing, and that the 
owner had no way to save the water but 
by gathering and boiling it, was a necessity 
under a Sunday law similar to ours. 

In 59 Ind., 416, it was decided that 
gathering melons on Sunday, when they 
were ripening and decaying much faster 
than with the facilities and labor at his 
command the farmer could get them to 
market without working on Sunday, was a 
necessity, the court saying: u The true 
rule, we think, is that labor performed on 
Sunday, which is necessary for the ac- 
complishment of a lawful purpose, is not a 
violation of the Sunday laws." 

Looking at the cases in hand in the light 
of the principles announced in these decis- 
ions of the highest judical authority, and 
which we consider well founded in legal 
principles, the plain question presents itself 
whether the circumstances under which the 
several defendants operated their wells 
upon the several Sundays set out in the 
record, by pumping them for the purpose 
of preventing their being injured by the 
accumulation of salt water, which would 
have taken place on the said Sundays, are 
such as may properly be said to bring them 
within the exceptions of the statute. 

The evidence satisfying me that the 
pumping to the extent necessary to protect 
the wells from the accumulation of salt 
water is required to protect the wells from 
permanent injury, and the owners thereof 
from considerable damage from irreparable 
loss of product, I am clearly of opinion, to 
the extent necessary to prevent that result, 
that the operation of these wells by pump- 
ing was necessary, and therefore fell within 



the exceptions of the statute. In none of 
these eases does it appear that unnecessary 
work was done by the defendants, and 
therefore judgment must be entered for 
the defendants in each case. 

The cases are all decided solely on the 
ground of u necessity." I do not care to 
decide whether a man may carry on his 
ordinary business on Sunday by automatic 
machinery, or contrivances which may be 
made to operate for twenty-four hours 
without the direct manipulation of human 
agency during that time, without violating 
the law, until the question necessarily 
arises. I may add, however, that I am 
not now satisfied that such work would be 
lawful. 

As to the cases against J. M. Patterson 
and E. H. Jennings, Nos. 49 and 50 Sep- 
tember Sessions, 1890, the evidence shows 
that the wells were operated on the days 
for which defendants were sued, without 
their knowledge or assent, express or im- 
plied, and of course the judgments must be 
entered in their favor in these two cases. 
— Pittsburgh Legal Journal. 
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Carriers of Passengers— Loss of Baggage. 

The case of Metz vs. California South. 
R. Co., 24 Pac. Rep., 610, decided by the 
Supreme Court of California, is a fair il- 
lustration of what does and what does not 
constitute " baggage," for the loss of 
which a carrier is responsible. It was 
there held that a man traveling alone, and 
carrying in his trunk for transportation a 
quantity of ladies' jewelry, cannot recover 
for the loss thereof against a common car- 
rier. 

Sharpstein, J., says : 

Common carriers are required to re- 
ceive and carry a reasonable amount of 
luggage for each passenger without charge. 
Civil Code, Sec. 2180. "Luggage may 
consist of any article intended for the use 
of a passenger while traveling, or for his 
personal equipment." Id. 9 Sec. 2181. 
Before the enactment of this code, courts 
acknowledged the difficulty of defining 
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with accuracy what should be deemed lag- 
gage within the rale of the carrier's lia- 
bility, and we think this provision of the 
code has disincumbered the subject little, 
if any, of the difficulty which previously 
surrounded it. If we define the word 
" equipment " as Webster defines it, viz., 
" the act of equipping or being equipped, 
as for a voyage or expedition," it adds 
nothing to what had long before been un- 
derstood as comprehended in the term 
44 luggage." In Railroad Co. v$. Swift, 
12 Wall., 272, the Court, speaking through 
Mr. Justice Field, said that the contract to 
carry "only implies an undertaking to 
transport such a limited quantity of articles 
as are ordinarily taken by travelers for 
their personal use and convenience, such 
quantity depending, of course, upon the 
station of the party, the object and length 
of his journey, and many other considera- 
tions." To the same effect is a decision 
of the Queen's Bench in Macrow v$. Rail- 
way Co., L. R. 6 Q. B., 621, where Chief 
Justice Cockbum announced the true rule 
to be u that whatever the passenger takes 
with him for his personal use or conveni- 
ence, according to the habits or wants of 
the particular class to which he belongs, 
either with reference to the immediate ne- 
cessities or to the ultimate purpose of the 
journey, must be considered as personal 
"luggage." It is not found that the 
plaintiff carried those articles for his 
personal wear or convenience with ref- 
erence to his immediate necessities or to 
the ultimate purpose of his journey, but it 
is found that he was carrying them for 
transportation, and it is found that they 
were proper articles of luggage and bag- 
gage for the plaintiff to carry as such. We 
art not prepared to hold that a gentleman 
traveling without a wife or other female 
companion would ordinarily, no matter 
what his rank or station in life might be, 
carry as baggage for his personal use or 
convenience a quantity of ladies' jewelry, 
or that if he did carry it, and it was lost, 
he could recover the value of it of a com- 
mon carrier who had no knowledge of its 
being among the contents of a trunk which 
was being carried as luggage. In one 
case, McGill vs. Rowland, 3 Pa. St., 451, 



the Supreme Court of Pennsylvania, held 
that where a man was traveling with his 
wife, whose jewelry was in a trunk which 
was being transported as baggage, and was 
lost, the husband was entitled to recover 
of the common carrier its value. In that 
case it might well have been held that the 
jewelry " was intended for the use of a 
passenger while traveling." The Supreme 
Court of the United States, in Railroad 
Co. v$. Fraloff, 100 U. S., 24, says: 
"Whether afticles of wearing apparel in 
any particular case constitute baggage, as 
that term i£ understood in the law, for 
which the carrier is responsible as insurer, 
depends upon the inquiry whether they 
are such in quantity and value as passen- 
gers under like circumstances ordinarily 
or usually carry for personal use when 
traveling." "The implied undertaking," 
says Mr. Angell, "of the proprietors of 
stage-coaches, railroads, and steamboats, 
to carry in safety the baggage of passen- 
gers, is not unlimited, and cannot be ex- 
tended beyond ordinary baggage, or such 
baggage as a traveler usually carries with 
him for his personal convenience." Ang. 
Carr., Sec. 115. In Pfister v$. Railroad 
Co., 70 Cal., 169, 11 Pac. Rep., 686, this 
court had occasion to consider the provi- 
sions of the code above cited; but the ques- 
tion in that case was whether a passenger 
was entitled to carry a large sum of money 
as baggage. It was held that he was not. 
But that decision in no way aids us in the 
solution of the question involved in this 
case. — Central Law Journal, 



Visitor (to prisoner) : " How long are 
you in for, my poor man?" 
Prisoner : " Dunno, ma'am." 
Visitor : " How can that be ? " 
Prisoner : " It's a life-sentence." 

— Puck. 
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C. P. OF LANCASTER COUNTY. 

Loyal Hanna Goal and Coke Company vs. 
Penn Iron Company, Limited. 

Sale of coal by sample — Implied war- 
ranty — New trial — When court will 
not set aside a verdict. 

Where A ordered coal from B for trial, and 
It being satisfactory ordered* more coal, any 
damage or injury suffered by A by reason of 
some of the coal in the subsequent order being 
inferior to that of the first order may be de- 
ducted from the contract price. 

When there is a conflict of testimony and bo 
preponderating fact to turn the scale, the court 
will not set aside a verdict merely because it 
would, in their opinion, have been more con- 
sistent with truth if rendered the other way. 

June Term, 1889, No. 63. 

Rule to show cause why a new trial* 
should not be granted. 

A. J. Steinman and E. G-. Smith, 
for rule and defendant. 
. H. B. Fulton, contra. 

January 17, 1891. Opinion by Liv- 
ingston, P. J. 

This was an action of assumpsit, brought 
to recover from the defendant the price 
or value of a lot of coal furnished by 
plaintiff. 

That the coal was delivered by plaintiff, 
and received and used by defendant, was 
not denied, nor was the contract as to price 
disputed. 

The plaintiff claimed that the sale of the 
coal was without condition or stipulation 
as to quality. 

The defendant claimed that the sale was 
by sample, and that a portion of the coal 
delivered was of an inferior grade, and not 
as good as the sample, — and claimed an 
offset for damages sustained in the use of 
a portion of the coal, by reason of its in- 
feriority. 

On the trial it was proven that the agent 
of plaintiff called on defendant, and desired 



to sell coal, but failed to do so at that time ; 
he afterwards wrote a letter to defendant, 
offering to sell at a lower price, and that 
after receiving that letter, defendant, 
answered it by a letter ordering coal to be 
sent for trial. This was received and 
proved satisfactory ; other orders followed 
to continue shipping the same quality. 
The shipping began in September, and 
continued up to November, 1888. Dur- 
ing this time, defendant complains, that 
one lot shipped was of an inferior grade, 
and not equal to the sample lot sent for 
trial, and a set-off was claimed for damages 
sustained in its use. 

The jury were told, that under the law, 
the sale in this case was a sale by sample. 
A sample lot was sent for trial, and under 
the act of April 13, 1887, there was an 
implied warranty, on the part of the seller, 
that the coal sold and to be delivered to 
defendant, would be the same in quality 
as the sample sent for trial. The jury 
could not, therefore, make any mistake 
with regard to the law governing the case. 

There was conflicting evidence in the 
case, as to whether or not the coal sent 
was all equal to that sent for trial, as to 
the trials made and as to its being mixed 
with coal from other mines ; contradictory 
statements of parties who testified, etc. 
There was no particular dispute as t) the 
quantity of coal received and used by the 
defendants, nor as to the price to be paid. 

And, as to the evidence, the Court in- 
structed the jury, that if they found from 
the whole evidence, that all the coal shipped 
and sent to defendant was not equal in 
quality to the sample lot ordered and sent 
for trial, that part of it was not fit for use 
in defendants' business, and defendant suf- 
fered injury, damage and loss in its use, 
that defendant would be entitled to have 
deduction made of such amount as the evi- 
dence satisfied the jury had been sustained 
by damage and injury, from the amount 
claimed. If they found that the coal sent 
was equal in quality to the sample, and 
that defendant had suffered no damage or 
injury from its use, their verdict should be 
for plaintiff for the amount claimed. 

The question as submitted to the jury 
turned mainly on the credit which the jury 
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would give to the testimony of the several 
witnesses examined m their presence, and 
of their credibility the jury were the ex- 
clusive constitutional judges, and Courts 
rarely invade their province. A new trial 
will not be granted, though the verdict be 
against the opinion of the judge, if it 
turned upon the credit of the witnesses, 
except in extraordinary cases. A verdict 
will not be set aside simply upon the ground 
that the Court, on the same facts, would 
have reached an opposite conclusion from 
that arrived at by the jury. There are, 
perhaps, few questions so embarrassing to 
a judicial tribunal to determine, as, when 
it is, or is not their duty, to interfere witn 
the verdict of a jury upon a mer«» question 
of the weight of evidence. The single 
opinion of one man, upon a mere question 
of fact, ought not, except in a clear case, 
to weigh down that of twelve ; evidence 
presents itself to different minds in differ- 
ent lights. 

Finding no reason to believe that the 
jury disregarded the instructions so plainly 
given them by the Court, upon the question 
of law presented on the trial, and consid- 
ering that ,the questions of facts were fairly 
submitted to the jury, upon the conflicting 
evidence in the cause, under instructions 
which were not complained of by defend- 
ant, we feel bound to adhere to the general 
tfule, that when there is a conflict of testi- 
mony, and no preponderating fact to turn 
the scale, the Court will not set aside the 
verdict merely because it would, in their 
opinion, have been more consistent with 
truth if rendered the other way. 

We therefore discharge the rule. 

Rule discharged. 



C. P. No. 8 OF PHILADELPHIA CO. 

Hints ys. Hines. 

Divorce — Jurisdiction when marriage 
contracted out of the State, and re- 
spondent never had a domicil within it. 

It seems well settled in this State that for an 
offence committed in another State our courts 
have no jurisdiction, unless the parties were 
once domiciled here, and the domicil of the 
injured party continues here. 

The injured party, by seeking a domicil foreign 
to the place of offence, cannot, without the re- 



spondent submits to it, subject him to the for- 
eign jurisdiction, unless 1 he has removed from 
what was before the common domicil (Dorsey 
w. Dorsey, 7 Watt*, 849). 

But an inquiry as to whether the obligation 
of the marriage ever existed raises no question 
of domiciliary rights. 

' In cases where a contract is impeached by 
reason of fraud, force or coercion, it would 
appear that the lex fori rather than lex loci will 
govern. 

In divorce. Motion for non-suit and to 
dismiss proceedings. 

Moon ft Arundel , for libellant. 
Heverin ft Shakespeare^ for respondent. 

January 13th, 1891. Opinion by Gor- 
don, J. 

The cause for which divorce is sought 
in this case is that the alleged marriagg 
was procured by fraud, force or coercion, 
and has not been since confirmed by the 
acts of the libellant. It appears from the 
evidence that the marriage took place in 
the State of North Carolina. The parties 
never had a common domicil in Pennsyl- 
vania. The respondent is a citizen of 
Illinois, and never was a resident of this 
State, though the subpoena in the present 
action waa served on him while tempor- 
arily here. The libelant's domicil has 
always been in this State. The question 
raised is, whether the Court, upon these 
facts, has jurisdiction to decree a divorce. 
If the cause of divorce was any other than 
the one alleged, we should have no hesi- 
tation in deciding against jurisdiction. It 
seems well settled in this State that for 
an offence committed in another State 
our courts have no jurisdiction unless the 
parties were once domiciled here, and the 
domicil of the injured party continues 
here still, or has been regained. The in- 
jured party, by seeking a domteil foreign 
to the place of the offence, cannot, without 
the respondent submits to it, subject him 
to the foreign jurisdiction unless he has 
removed from what was before theif com- 
mon domicil. Beginning with Dorsey vs. 
Dorsey, 7 Watts, 349, a decision which 
has never been overruled or questioned, 
and has been repeatedly affirmed, thd 
propositions stated have been established 
by many cases. These decisions, how- 
ever, are inapplicable to the present case, 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



75 



which it seems presents a new question, 
and must be ruled upon principle. 

The parties here never had a common 
domicil, either aptual or constructive. 
When the alleged marriage took place 
they were only temporarily in the State 
of North Carolina. As there never was a 
ratification of that marriage, there or else- 
where, by cohabitation or otherwise, no 
constructive domicil was acquired by the 
wife, consequent on the legal fiction of 
marital unity. Indeed, this is a necessary 
element and result of such a cause of 
divorce as that upon which this case is 
founded Neither did they ever have, 
anywhere, actual separate domicils in the 
same jurisdiction. Now, as the cause of 
divorce is not an offence subsequent to the 
marriage, but an injury affecting the 
original obligation of the contract, it is 

I Jain that the question of domicil as re- 
ated to the cause of divorce cannot deter- 
mine the jurisdiction. If the alleged 
cause were a breach of the contract sub- 
sequent to the marriage, the domicil of the 
parties as affected by the marriage would 
become a question 6f inquiry as determin- 
ing their rights, duties and- liabilities. 
Here, however, where the inquiry is as to 
whether the obligation of the marriage 
ever existed, no domiciliary rights were 
operated upon, and the question of jurisdic- 
tion cannot be affected by the fact of 
domicil. This is the reason why the 
Legislature, in extending from time to time 
the jurisdiction of our courts in divorce to 
offences committed out of the State, or 
when the domicil of the parties was out of 
the State, did not apply such extension to 
the Act of 1854, which provided for the 
cause alleged in this case. It was unneces- 
sary, and would have been incongruous to 
have done so. 

If this argument is sound in disposing 
of the question of domicil as ruling juris- 
diction, it is equally fatal to the lex loci 
contractus as the rule. It is mainly in 
interpreting contracts, and fixing the mode 
of execution and authentication, and de- 
termining the rights and duties arising 
tinder them, that the lex loci prevails. 
But even in general judicial proceedings, 
where the status of the parties is not in- 



volved, the lex loci has never been held to 
govern when the question of natural disa- 
bility, as lunacy or imbecility, at the mak- 
ing of the contract, was the subject of in- 
quiry. In such cases the lex fori governs, 
and it is difficult to see any reasoning to 
defeat the analogy where the original ob- 
ligation is denied because of fraud, force 
or coercion. In cases of this character 
the principles do not depend upon local 
statutes, but are of general application, 
and are determined by the lex fori. So 
too the lex loci fails, as the rule of juris- 
diction, where the existence, validity and 
original obligation of the contract are 
assailed on the ground of public policy or 
morality. In such cases, in all civilized 
jurisprudence, the lex loci gives way to the 
lex fori. The principles of general jus- 
tice require that this should be the rule. 

It follows that, in the present case, the 
court has jurisdiction of the subject matter 
of the controversy — to wit, the original 
obligation of the contract. It had such 
jurisdiction at equity before the Act of 
1854, which made the cause alleged in the 
case at bar a ground of divorce. But that 
Act merely changed the form of the rem- 
edy, or provided a new or additional one, 
and did not oust the jurisdiction before 
existing in our courts. 

The case of Dorsey vs. Dorsey, we 
have already said, does not, in our opinion, 
apply to the present cause, and if any force 
or meaning is to be given to the concluding 
clause of Chief Justice Gibson's opinion 
therein, we do not see how the decision 
can be quoted as applicable here. He ex- 
pressly makes an exception to the princi- 
ple he decides in cases where cause of 
divorce goes to the original obligation. 
This is a pregnant exception, as indicative 
of how he would have ruled the excepted 
case. 

The question is also presented whether 
there is sufficient proof of a valid contract 
of marriage according to the laws of the 
State of North Carolina. There is no evi- 
dence as to what the law of that State is 
upon the subject. The answer of the re- 
spondent, however, admits the marriage, 
and this, with the corroborating evidence of 
the libellant as to the facts at the time, we 
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think sufficient. Where the marriage is 
not denied, the proof thereof, while neces- 
sary, is a formal requirement only, and the 
admission thereof by the respondent is not 
as to the cause of divorce or in aid of the 
action. It is not against his interest, but 
in the line of his defence ; neither is it in 
favor of the libellant, or upon a subject to 
which collusion can be imputed. 

This is a matter largely of first impres- 
sion. It is curious that both the industry 
of counsel and the brief examination of 
the court have failed to find a decision at 
all in point. We think, however, the con- 
clusions we have reached are fairly, if not 
irresistibly, deducible from general prin- 
ciples. 

Motion refused. 

— Legal Int'r. 



Quarter £j>essian$. 



Q. S. OF LANCASTER COUNTY. 

In re Road in Upper Leacock Township. 

Road views — Objection to viewer on 
ground of relationship to petitioner — 
When made too late — Exceptions to 
report of viewers — When will be dis- 
missed. 

It is too late to take exception to road view- 
ers on the ground of relationship to one of the 
petitioners after the exceptant has taken his 
chances as to the report. 

Where proper notice had been given of the 
road view, and at the view one of the exceptants 
discovered that a viewer was the brother of a 
petitioner, but did not object or further investi- 
gate, and where there is no evidence that the 
other exceptants were ignorant of, or had used 
due diligence to discover any relationships be- 
tween the viewers and the petitioners, an excep- 
tion to the report of the viewers on the ground 
of such relationship will be dismissed. 

Exceptions denying the necessity of the road 
and alleging the existence of another similar 
road in the vicinity, will bo discharged in the ab- 
sence of evidence to sustain them or to show 
misconduct or misbehavior of the viewers, as 
the viewers are supposed to have duly consid- 
ered these matters. 

Exceptions to the report of viewers. 

Wm. JD. Weaver, for exceptions. 

A. B. Sassier, contra. 



January 21, 1891. Opinion by Liv- 
ingston, P. J. 

The exceptions filed are : 

1. The appearance of draft and location 
of other roads shows no necessity for road 
laid out. * 

2. The viewers, viz., Jacob Denlinger, 
viewer, is a brother of John D. Denlinger, 
one of the petitioners for road; and Amos 
Eby, viewer, is a cousin of John D. Den- 
linger, petitioner ; and exception is taken 
to their competency. 

3. A road connecting same roads as the 
one proposed by viewers, is laid put within 
900 feet thereof, and is used as a public 
road. 

The first and third exceptions are con- 
cerning matters which were exclusively 
within the province and jurisdiction of the 
viewers— they were on the ground, viewed 
it with reference to its location, its sur- 
roundings with reference to other roads 
open and in use in its vicinity, and its 
necessity. 

They, of course, heard what the parties 
in favor of and against laying out this road, 
had to say upon those joints. They have 
decided and reported in favor of a road. 
No evidence has been presented to sustain 
those exceptions, or to show any miscon- 
duct or misbehavior of the viewers in re- 
gard to the matters complained of therein. 
Those exceptions cannot prevail, and must 
therefore be discharged. The exceptants 
have the proper way of obtaining a rehear- 
ing, by petition for review. 

As to the second exception, the alle- 
gation of relationship between Jacob Den- 
linger, viewer, and John D. Denlinger, 
petitioner, is admitted, and that between 
Amos Eby, viewer, and John D. Den- 
linger, a petitioner, not denied. 

In an affidavit of Peter G. Wenger, one 
of the exceptants, he says that he was not 
aware until after the report of viewers, 
that Eby was related to the petitioners for 
said road, as stated in the exception filed ; 
and that he only ascertained on the day 
the view was held, that Jacob Denlinger 
was a viewer, and when he ascertained 
that fact, he knew of his relationship to 
the petitioner, as stated in the exceptions 
filed. 
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This affidavit was submitted after argu- 
ment, by consent of counsel for the parties 
interested. It is the affidavit of but one 
of the exceptants ; how many exceptants 
there are, we are not informed. How 
many of them knew of the relationship 
between the viewers and one of the peti- 
tioners, or whether they used proper dili- 
gence to ascertain whether any relationship 
existed between the viewers and petitioners, 
or any of them, prior to the view, we have 
nothing to enlighten us, nothing before us 
to show. Mr. Wenger, who made the 
affidavit, as soon as he found out that 
Jacob Denlinger was a viewer, on the day 
the viewers met, knew of his relation- 
ship to one of the petitioners, but took no 
exception, and made no objection to his 
competency, or his serving as a viewer. 
And having this knowledge as to the rela- 
tionship of one of the viewers to a peti- 
tioner, he asked no questions as to any of 
the other viewers and made no effort to as- 
certain whether or not any of them were 
related to any of the petitioners, or were 
for any other reason incompetent to serve 
as viewers, under the order appointing 
them. As we have seen, the only except- 
ant who has furnished us any information 
with reference to this exception, tells us 
that on the day of the view, as soon a3 he 
knew Jacob Denlinger was a viewer, he 
knew of his relationship to John D. Den- 
linger, a petitioner. Knowing this, he 
should at once have taken exception and 
made objection to his acting as viewer ; he 
did not do so, but permitted the view to be 
held, and report made without objection ; 
in such case it is held, that where the fact 
which disqualifies an appraiser of road 
damages, a commissioner or road viewer, 
is known to the party, he should seasonably 
object, for if he proceeds without making 
the objection, he will be deemed to have 
waived it. (Elliott on Roads and Streets, 
page 218 ; 10 Pick., 519 ; 22 Conn., 
178.) 

An exception, that the Commissioners 
(for division of a township), were related 
to the petitioners for the alteration, if well 
founded, must be taken before the Com- 
missioners have reported, otherwise it will 
be considered as waived. Even if rela- 



tionship appeared on the record it would 
not avail ; the exception is too late ; it 
should have been made before the Com- 
missioners reported; not having been 
made then, it is, like a challenge, waivedi 
A party cannot take the chance of a favor- 
able report, and, failing to obtain such re- 
port, make use afterwards of an objection 
which would have been fatal in the begin- 
ning. (Division of townships of Franks- 
town and Catharine, 31 Pa., 303.) 

An objection that a viewer is not legally 
qualified should be promptly made. (Street 
in Nanticoke borough, 4 Kulp, 513.) 

As to the more distant relationship of 
Amos Eby. In the absence of evidence 
that the exceptants did not have notice of 
the view, it is incumbent on them to show 
that they could not have discovered such 
relationship by the exercise of due dili- 
gence. (Road in Kingston township, 5 
Kulp, 235.) 

In Hilltown Road (18 Pa., 233) the Su- 
preme Court say, an objection that a 
viewer was related, as brother-in-law, to 
one of the petitioners for the road in ques- 
tion, must be made as soon as by the exer- 
tion of common diligence and observation 
the fact might have been discovered. 

In Allen Township road (18 Pa., 463) 
they say that an exception to a viewer or 
reviewer of a road on the ground of rela- 
tionship to one of the petitioners, is in the 
nature of a challenge to a juror for cause, 
and is too late after a party has taken his 
chance of a report. The parties interested 
are presumed to have notice of the time 
and place of the meeting of viewers, and 
family connections of viewers with the pe- 
titioners are matters which may be ascer- 
tained by diligent inquiry. It is, therefore, 
too late to make the objection after the 
report is made. 

In the re-review (Lehigh Val. Rep., 
265) of road in Bethlehem township, 
Northampton county, it was held that 
where viewers appointed to lay out a pub- 
lic street meet at the time and place fixed 
for the view and are sworn, after which 
one of the viewers was challenged on the 
ground of affinity to one of the petitioners, 
that the challenge came too late. In this 
case it was alleged that four of the re- 



Digitized by 



Google 



78 



LANCASTER LAW REVIEW, 



reviewers were related to one of the peti- 
tioners. 

In the case now under consideration, it 
appears from the copy of the notice with 
the affidavit thereon, returned with the re- 
port of viewers, that the notice required 
by law was given to all parties interested, 
of the time and place of meeting of the 
viewers; there is no denial of this. It 
does not appear that some of exceptants 
did not know, prior to the view, of the re- 
lationship existing between the viewer and 
Amos Eby. It is not shown, and does 
not appear, that Mr. Wenger, who, it 
seems, attended the view and learned of 
the relationship of Jacob Denlinger to pne 
of the petitioners, to which he took no ex- 
ception, made no objection and interposed 
no challenge, made any inquiry or used 
any diligence to ascertain whether or not 
any of the other viewers appointed were 
related to any of the petitioners for the ap- 
pointment of viewers ; nor that any of the 
other exceptants, by diligent inquiry, or in 
any way or manner, endeavored to ascer- 
tain if any such relationship existed, and 
challenged or objected to their serving 
for that reason before they were sworn, or 
at any other time prior to the confirmation 
nisi of the report and the filing of the ex- 
ceptions thereto, more than three months 
thereafter, which, as we have seen, is too 
late. 

Viewed in any aspect in which the case 
is presented under the law, as it is shown 
to be, we are obliged to dismiss the several 
exceptions filed. 



ommon 



C. P. OF MONROE CO. 
Ransberry vs. Keller. 

Boroughs — Right to lay gas pipes — 
Equity — Injunction — Act 3 April 
1861, § 8. 

A borough is not empowered under the Act 
of 3 April, 1851, §2, to lay gas pipes in the 
streets to supply the citfzens with gas for illum- 
inating purposes or domestic uses. 

A resolutiou of a town council in a borough 
authorizing a private person to lay gas pipes in 
the streets for the purpose of supplying the in- 
habitants of the borough with gas, does not 



confer upon him the power to dig ditches in the 
streets and lay pipes therein against the will 
of the owners of abutting property, who own 
the soil of the streets. 

Sur rule to show cause why preliminary 
injunction shall not be continued. In the 
Court of Common Pleas of Monroe County, 
sitting in Equity, No. 13 September 
Term, 1890. 

This was an action brough tby Sarah C. 
Ransberry against John G. Keller, to re- 
strain the respondent from digging up, sub- 
verting, or otherwise disturbing the soil of 
Courtland street, owned by the complain- 
ant, in the borough of East Stroudsburg, 
Monroe county Penna., and from laying 
down gas or other pipes over, under or 
through the same. 

The bill of the complainant alleged inter 
alia, that she owned a life estate in cer- 
tain lots on both sides of Courtland street, 
in the borough of East Stroudsburg, Pa., 
and was legally seized in freehold of the 
soil between the side lines of said lots to 
the centre of the street upon which said 
lots abut, subject only to the right of the 
public of passage over the same upon and 
along said street ; that the respondent was 
a private citizen of the borough of Strouds- 
burg, Pa., and was not possessed of the 
right of eminent domain ; that the respond- 
ent was about to enter upon the street 
aforesaid under assumed authority granted 
to him by the council of the borough of 
East Stroudsburg, for the purpose of dig- 
ging up said street and laying gas pipes 
under and through the same for his own 
personal benefit and advantage, and in so 
doing must necessarily take possession of 
and occupy the private property of the 
complainant. 

The respondent's answer set forth, that 
the borough of East Stroudsburg was in- 
corporated May 23d, 1870; that on May 
8, 1890, the town council of said borough 
by its resolution granted to the respondent 
the privilege to enter upon the streets of 
said borough and lay gas pipes for the 
purpose of supplying the said borough and 
its inhabitants with gas for illuminating 
purposes ; that the privilege was granted to 
the respondent upon the written stipulation 
and agreement that he would protect said 
borough from all damages arising from the 
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laying of said gas pipes ; that he would 
furnish the said borough with all the light 
it might desire, at a discount of twenty- 
three per cent, off the net cash price to 
ordinary consumers, including light for the 
borough buildings, and to limit the cost of 
gas to a sum not exceeding two dollars per 
thousand cubic feet ; to lay said pipes in 
all streets of said borough under its con- 
trol, as the town council might direct, and 
to commence the work in ten days ; that 
the borough required the respondent to 
eater into a bond in the sum of $8,000.00, 
with approved security for the faithful 
performance by tho respondent of the 
stipulations, which bond the respondent 
gave and which was accepted by the said 
council ; that inasmuch as the borough had 
the right to light its streets and furnish 
Kght for its inhabitants, it had the power 
and right to grant to the respondent the 
privilege to enter upon the streets for that 
purpose ; and that the complainant had an 
adequate remedy at law for her alleged 
grievance. 

Stephen Holmes,- for complainant. 

John B. Stormy for respondent. 

August 15, 1890. Opinion by Dreher, 
± • J. 

The question raised by the bill and affi- 
davits is, whether the town council of a 
borough can empower or authorize a private 
person, for his private gain, to enter upon 
the streets of the borough against the pro- 
test and objection of the owners of abut- 
ting lots, who own the soil of the streets, 
and dig ditches and lay gas pipes therein, 
for the purpose of supplying gas, to light 
die streets and public buildings, and also 
to supply the inhabitants of the borough 
'with gas fot illuminating purposes, upon 
an agreement on the part of such individual, 
that he will supply such gas at a price not 
exceeding a named sum, to private persons, 
and to the borough at a discount of twenty- 
three per cent, from the price charged 
private parties. 

By the 20th clause of section 2, of the 
General Borough Law of 3 April, 1851, 
Purd. 204, pi., 67, the borough is em- 
powered ** to establish a nightly watch, to 
light the streets, to provide a supply of 



water for the use of the inhabitants, to 
make all needful regulations for the pro- 
tection of the pipes, lamps, reservoirs and 
other constructions or apparatus, and to 
prevent the waste of water so supplied." 

It will be noticed that the grant of power 
as respects light is limited to the streets, 
while as to water the power is to provide a 
supply thereof for the use of the inhabi- 
tants. The question arises whether the 
borough may erect gaB works to supply 
the iphabitants. If not, then can the 
borough grant to a private person such 
power against protesting property owners 
abutting on the streets where the gas 
pipes are to be laid? The defendant has 
no franchise or power other than that 
which his contract with the town council 
gives him. 

In Freeport Water Company vs. Prager, 
129 Pa. St., 605, the contest was between 
the water company, a corporation, and the 
defendant, a private citizen, who by per- 
mission of the borough authorities, and 
presumably with consent of the property 
owners, had laid his water pipes in some of 
the streets, and was supplying citizens with 
water before the company was chartered; 
and the decision was that the exclusive 
privilege of supplying water to the public, 
conferred upon water companies by the Act 
of April 29, 1874, exists only as against 
other incorporated water companies, and 
not as against municipal corporations or in- 
dividuals, and therefore the defendant could 
continue to supply his customers with water, 
and also extend his main pipe from its pres- 
ent terminus. In that case no objection 
appears to have been made by property 
owners, and the presumption is that no ob- 
jection had been made by them. Besides, 
that was a supplying of water to the in- 
habitants of the borough which the borough 
council had the statutory power to do. 

The defendant referred us to 2d Dillon 
on Municipal Corporations, as showing that 
he has full power under the grant of privi- 
lege by the town council, to lay his pipes 
in the street along the property of the 
plaintiff. 

In section 547 the proposition is stated 
that "a general grant of power in the 
charter of a city to cause it to be lighted 
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with gas, while it carries with it by impli- 
cation all such powers as are clearly neces- 
sary for the proper and convenient exercise 
of the authority expressly conferred, does 
not authorize the city council to grant to 
any person or corporation an exclusive 
right to use the streets for laying gas 
pipes." 

For this proposition is cited State vs. 
Cincinnati Gas Company 18 Ohio St., 262, 
and it is added, "The .court admitted that 
the power to light the city would authorize 
the council to contract for gas, and to 
grant the contracting party the use of the 
streets, but denied its authority to make 
such use exclusive for a determinate future 
period." In section 551 Judge Dillon 
says : " The use of streets for the purpose 
of laying down water pipes stands upon 
the same principle as their use for sewers 
and gas pipes. When the charter gives 
to the city in terms the power to supply 
or authorize the inhabitants to be supplied 
with water, the municipal council may use, 
or as an incidental power may permit the 
contractor to use the streets for this pur- 
pose, and the adjoining freeholder is not 
entitled to compensation as for a new ser- 
vitude, for it is not such, but only a proper 
or necessary use incident to a street in a 
populous place." 

It is to be observed that the principle 
stated by Judge Dillon is based upon the 
plenary power of the municipality to do 
the things delegated to the contractor. If 
the municipal authorities have not the 
power under the charter, they cannot grant 
it to another. The stream cannot rise 
higher than its source. The borough of 
East Stroudsburg has not the power to lay 
gas pipes in the streets to supply the citi- 
zens with gas for illuminating purposes or 
other domestic use. I feel constrained to 
hold that the resolution of the town council 
authorizing the defendant to lay gas pipes 
in the streets for the purpose of supplying 
the inhabitants of the borough with gas for 
domestic use, cannot confer upon him the 
power to dig ditches in the streets and lay 
pipes therein, against the will and protest 
of the owner of the soil of the streets for 
such purpose. 

The preliminary injunction is therefore 



continued until ,the further order of the 
court. 

— NortVn Co. Rep. 



Strawick vs. Munhall. 

(SYLLABU8.) 

Mechanic*' liens upon leasehold property 
— Act of June 17, 1887 — Construction 
of — Notice to owner of intention to 
file lien — When the same must be 
given. 

The Act of June 17, 1887 (P. L., 409), 
which gives mechanics, laborers and others 
a lien upon certain kinds of personal prop- 
erty and upon leasehold estates, provides 
" that when the materials were furnished, 
or labor performed by others than the 
original contractor or contractors, thej 
shall notify the owner or owners, or re- 
puted owners, of the leasehold property of 
his or their intention to file a mechanics' 
lien, and unless such notice be given no 
such lien shall be filed nor be of any va- 
lidity." 

Held, That in order to establish a 
valid lien under the above Act the notice 
must precede the work ; after the work is 
done a notice of intention to file a lien 
comes too late. 

—27 W. N. C, 195. 



An article on "Her Magesty's Judges" 
in The Graphic, contains the following: 

"A Judgeship is certainly a prize worth 
fighting for. The salaries are well within 
the lines of sufficiency- The Lord Chan- 
cellor receives £ 10,000, a year, the Lords 
of Appeal in Ordinary are paid .£6,000, 
the Lord Chief Justice receives .£8,000, 
the Master of the Rolls .£6,000, and the 
remaining occupants of the bench are each 
paid ,£5,000, for five hours' work on 215 
days of the year. And no officials of the 
state can acquire more dignity or earn 
more respect than those who have mastered: 

— the lawless science of our law 
That codeless myriad of precedent, 
That wilderness of single Instances, 
Through which a few by art or fortune led 
May beat a path-way out to wealth and fame/' 
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C. P. OF LANCASTER COUNTY. 
Morrison, Trustee, vs. Good. 

Wills — Farm bequeathed in trust — 
When trust will be sustained — Exe- 
cution against cestui que trust — When 
illegal. 

A testratriz bequeathed to A. a farm, "upon 
the following trust, to wit. The said [A.] shall 
take full possession and control of said farm 
lately purchased by me from my said son, and 
being the messuage and tract of land whereon 
he now resides, and either rent the same to my 
said son or have the same farmed in such way 
as he, the said trustee, may deem best, aud give 
to my said son the clear yearly profits of said 
farm, and in every year during his life, etc , 
and at his death the said farm shall be sold and 
the proceeds thereof shall be divided equally 
among his children, etc. And I further direct 
that all the property hereby placed in trust for 
the use and benefit of my son shall be free and 
clear of and from all debts and obligations and 
contract of the said James R. Black and his 
said children." The cestui que trust continued 
to live on and conduct the farm as he pleased, 
never accounting in any way to the trustee, 
and having no article of agreement with him. 
Under execution on a judgment for a debt of 
the cestui que trust incurred since the death of 
the testatrix, a constable levied on and sold 140 
barrel 8 of corn raised on the farm. 

Held, that the corn was not subject to execu- 
tion, the will creating an active trust. 

January Term 1889, No. 8. 

Case stated. 

Wm. F. Beyer j for plaintiff. 

Brown fi Hensel y for defendant. 

The following case stated was signed 
and filed by counsel. 

It is admitted that Margaret S. Black 
died May 2, 1886, seized of a farm situ- 
ated in Little Britain township, containing 
sixty acres, more or less, having made her 
last will and testament, dated April 10, 
1885, and since her death duly proved 
and recorded in the register's office of 
Lancaster county. It is admitted that in 



said will, inter alia, she* directed as fol- 
lows: 

" Fourthly, I give, devise and bequeath 
to my son-in-law, John L. Patterson, his 
heirs and assigns forever, the farm lately 
purchased by me from my son, James B. 
Black, together with certain rights and 
interests in the estate of James Black and 
Eliphaz Black, deceased, which I have 
lately purchased from my said son, to have 
and to hold said farm and interests in said 
estate upon the following trust, to wit: 
The said John L. Patterson shall take full 
possession and control of said farm lately 
purchased by me from my said son, and 
being the messuage and tract of land 
whereon he now resides, and either rent 
the same to my said son or have the same 
farmed in such way as he, the said trustee, 
may deem best, and give to my said son 
the clear yearly profits of said farm, and 
in every year during his life, etc.* and 
at his death the said farm shall be sold and 
the proceeds thereof shall be divided 
equally among his children, etc.," s 

"And I further direct that all the prop- 
erty hereby placed in trust for the use 
and benefit of my son shall be free and 
clear of and from all debts and obligations 
and contract of the said James R. Black 
and his said children." 

It is admitted that the Orphans' Court, 
on August 18, 1888, discharged John L. 
Patterson as trustee of James R. Black, 
under the said will, and the same day ap- 
pointed Robert A. Morrison, plaintiff in 
this action, trustee in his steac^. 

It is admitted that James R. Black was 
in possession and occupancy of said farm 
before and at the time of his mother's 
death ; that after her death he continued 
to reside on the said farm, using, selling, 
and disposing of all crops and proceeds of 
said farm, at will, having no article of 
agreement or bargain with John L. 
Patterson, trustee, or his successors, and 
with their permission farming the same in 
his own way, using and enjoying all the 
crops and proceeds, paying all taxes and 
other expenses continuously since hi* 
mother's death, and has never accounted 
to said trustee, or his successor, for any- 
thing, or in any way. 
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It is admitted that upon a judgment, 
regularly obtained and absolute, of Hiram 
Witaon against said Jas. R. Black, for a 
,debt contracted after the death of his 
mother, execution was regularly issued to 
y. C. Good, constable, and that upon said 
execution, S. C. Good, constable, levied 
and seized upon 140 barrels of corn raised 
upon said farm by said James R. Black, 
on or about November 2, 1888, and 
advertised the game at constable's sale, and 
-sold the same on November 18, 1&88; 
part of said corn at the time of levy being 
in the field, and the remainder in the crib 
pn the premises unlocked. 

It is admitted that said judgment, levy, 
advertisement and sale were regular and 
in proper legal form. It is admitted 
that after the constable's sale, James R. 
Black and R. A. Morrison, trustee, refused 
to allow the purchaser at constable's sale 
to remove said corn, and locked the same 
up In the corn crib on the said premises, 
and refused to surrender the same to the 
constable or the purchaser. 

It is admitted that S. C. Good, con- 
stable, on December 11, 1888, came upon 
said premises, forcibly removed the lock of 
the corn crib and hauled away said corn, 
delivering it to the purchaser at said con- 
stable's sale. 

If, under the above statement of facts 
the court shall be of the opinion that at 
the time of said execution and levy, said 
corn was subject to execution and levy upon 
a judgment against James R. Black for in- 
debtedness contracted after the death of 
his motherland that said S. C. Good, con- 
stable, had the legal right to break the 
lock and remove the corn on the day and 
in the manner aforesaid, then judgment to 
be entered for the defendant. 

If the court shall be of the opinion that 
at the time of said levy said corn was not 
subject to an execution issued upon a 
judgment obtained for a debt of said James 
R. Black, contracted after the death of his 
mother, then judgment to be entered for 
plaintiff for seventy dollars ($70). 

-If the court shall be of the opinion that 
at the time of said levy said corn was sub- 
ject to an execution issued upon a judg- 
ment obtained for a debt of said James R. 



Black, contracted after the death of htB 
mother, and was lawfully sold; but that 
said S. C. Good, constable, had not the 
legal right to break the lock and remove 
the corn on the day and in the manner 
aforesaid, then judgment to be entered for 
plaintiff for ten dollars ($10). 

Costs to follow the judgment, and each 
party reserving the right of an appeal or 
writ of error 'to the Supreme Court. 

December 16, 1890. Opinion by Pat- 
terson, J. 

The will of Margaret S. Black, evi- 
dently creates an active operative trust. 
It invests the whole estate in the trustee. 
The principle is well established, that one 
may give by will what he pleases, unless 
he interferes with some provision of the 
law, and his intention governs; and 7 
Watts, 547, cited on the argument, 7 W. 
and S., 19, and other authorities, are 
strong cases to show that even against 
creditors such an intent is sustained. Thp 
intention of the testatrix was manifestly to 
secure to her son James R. Black, the 
enjoyment of the rents, issues and profits, 
during his life, in such a manner as to be 
secured from the payment of his debts. 
As the will expresses it, to " either rent the 
same to my said son or have the same 
farmed in such ways as he, the said trus- 
tee, may deem best, and give to my said 
son the clear yearly profits of said farm, 
and in every year during his life," etc. — 
44 and I further direct that all the property 
hereby placed in trust for the use and 
benefit of my son shall be free and clear 
of and from all debts and obligations and 
contract of the said Jas. R. Black and his 
said children." 

The case stated admits that the corn 
levied upon by the defendant, S. C. Good, 
grew on the farm so devised in trust, and 
the court is of the opinion that the corn so 
levied on was not subject to an execution 
issued upon a judgment for a debt of said 
Jas. R. Black, contracted after the death, 
of the testatrix, his mother, and the judg- 
ment must be in favor of the plaintiff and 
against the defendant. 

Accordingly, judgment is now, Decern*, 
ber 1890, entered against the defendant 
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for seventy ($70.00) dollars according to 
the case stated. 



C. P. OF LANCASTER COUNTY. 
Kreider vs. Hensel. 

Replevin — Will not lie on goods levied on 
— County and school taxes — Duty of 
collector — Practice — Acts of April 3, 
1779, §#, April 15, lSS^^U^P. L., 
611; April 22, 18 i£< W^. L.,^90; 
May 8, 1834,, and April 11, 18J+8, P. 
L., 5U. 

Replevin will not lie for corn levied upon by 
a tax collector under his warrant for unpaid 
County and School taxes, a suit in trespass be- 
ing the proper practice where the legality of 
the tax is questioned. 

A tax collector can collect delinquent taxes 
while his warrant is in force only by distress or 
levy. But after his warrant ceases to be effect- 
ual, he can enter suit for them. 

January Term, 1890, No. 70. 

Rule to quash writ of replevin. 

Brown $ Hensel, for rule. 

Philip D. Baker, contra. 

February 4, 1890. Opinion by Liv- 
ingston, P. J. 

In this case, it is admitted that one 
David Kreider, of Drumore township, 
(Lancaster County,) made an assignment 
for the benefit of creditors, dated March 
23, 1889, to Michael S. Kreider, the above 
named plaintiff. 

That, before the execution of the deed 
of assignment, there was a sale of the per- 
sonal property of said David Kreider. 

That on the day of the execution of the 
deed of assignment, March 23d, 1889, an 
execution was issued against David Kreider, 
at the instance of said Michael S. Kreider. 
That all the personal property was pur- 
chased by him, the said Michael S. Kreider, 
except the wheat in the ground and a corn 
harrow. That at the time of the sheriff's 
sale Jthere was due and unpaid a County 
tax of $16j« , and a school tax of $28^, 
which taxes are still unpaid, and are for 
the year 1888. That Fred H. Hensel 
was tax collector at the time of the sheriff's 
sale, and M. W. Harvey wa3 elected his 
successor for the year 1889 — the elec- 



tion for the year 1890 has not yet been 
held. That Fred H. Hensel, the tax 
collector, was not present at the sheriff's 
sale, but he delegated his father, N. N. 
Hensel esq., who was present at the 
sheriff's sale. That the warrant for the 
collection of said County tax was issued by 
the County Commissioners of Lancaster 
County, to Fred H. Hensel, on April 19, 
1888. And the warrant for the collection 
of said School tax, was issued by the Board 
of School Directors of Drumore School 
District, to said F. H. Hensel, on August 
6, 1888. That the County tax was due 
on June 23, 1888, and the School tax due 
about the middle of September 1888. 

That the County and School tax for the 
year 1889, $42^, has been paid by 
Michael S. Kreider, the assignee. 

That by virtue of said warrants, Fred 
H. Hensel as tax collector for the unpaid 
taxes (County and School), for the year 
1888, on December 23, 1889, made a levy 
on three hundred barrels of corn, the levy 
was made in regular form, and that these 
three hundred barrels of corn were raised 
on the place, and had never been taken 
from the farm. 

That David Kreider, the assignor, is still 
living on the farm, which has been sold to 
Benjamin S. Kreider, who is to get his 
deed on April 1, 1890. That David 
Kreider had promised to pay these taxes, 
and Michael S. Kreider, the assignee, had 
notice of it after the sheriff's sale of per- 
sonal property. 

And that, at the time the writ of re- 
plevin issued, David Kreider and Michael 
S. Kreider both knew that said corn had 
been seized by Fred II. Hensel, to en- 
force the payment of the unpaid taxes for 
the year 1888. 

In view of these facts, should or should 
not this rule be made absolute ? is tbe 
question here presented. 

As to County Tax. — By Section XLIV. 
of the Act of 1834, it is provided that 
every warrant to a collector of taxes as 
therein directed, shall be effectual to 
authorize him to collect the sum charged 
in his duplicate during the period of three 
years from the date of his warrant. 

And by Act of April 22, 1846, § 21, 
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that hereafter the period during which 
warrants hereafter issued to collectors 
shall be effectual for the collection of taxes 
shall be two years, and no more. And so 
much of $ 44 of the Act of April 15, 1834, 
relating to County rates and levies, as is 
inconsistent herewith, is repealed. 

As to School Tax.—Bj § 31, of the 
Act of May 8, 1854, it is provided, that 
the collector of school tax is invested with 
like power and authority to enforce the 
collection of the same as is now or may 
hereafter be conferred on the collector of 
County taxes. 

And by § 21, of Act of April 22, 1846, 
it is declared that the period during which 
warrants hereafter to be issued to collect- 
ors shall be effectual for the collection of 
taxes shall be two years and no more. 

And by the Act of April 11, 1848, it 
is provided that the collector, his executors 
or administrators, or any of them, where he 
has not been exonerated legally therefrom, 
and the taxes remain due and unpaid, shall 
have full right and power to sue for and 
recover the same, with interest thereon, 
after the expiration of his warrant, from all 
and every person and persons, bodies 
politic and corporate owing the same, as 
other debts of like amount are now by law 
recoverable. 

Both warrants having been issued less 
than two years prior to the levy or dis- 
traint, were in the hands of the collector, 
in full force and effectual at the time he 
made the levy on December 23, 1889. 

And his warrants being in full force 
and effectual, he could proceed in no other 
way than to distrain or levy himself or by 
deputy, for it is only after the warrrnts 
cease to be effectual that a collector can 
institute suit and collect taxes as other 
debts of like amount are by law recover- 
able. (Bouck's case, 1 Am. L. Keg., 
125.) 

The warrants were h?s authority to 
demand the taxes and seize the property 
or person. (Cannell et al. vs. Crawford 
Co., 59 Pa., 196.) 

He might have declined so to do, until 
the expiration of his warrants, and then, 
having paid the taxes himself to the proper 
authority, instituted suit for their collec- 



tion, as authorized by the act of assem- 
bly. 

He was not, therefore, as argued by 
counsel for plaintiff, as to the collection of 
the taxes herein before specified "Functus 
Officio," officially dead — but had full 
power and authority by virtue of his 
warrants to distrain or levy for them. (Act 
of 3d April, 1779, § 2.) 

Having done this, the Act of 1779, 
which is still in force, provides that " all 
writs of replevin granted or issued for any 
owner or owners of any goods or chattels, 
levied, seized or taken in execution, or by 
distress or otherwise, by any sheriff, naval 
officer, lieutenant or sub-lieutenant of the 
City of Philadelphia, or of any county 
constable, collector of the public taxes, or 
other officer, acting in their several offices, 
under the authority of the State, are 
irregular, erroneous and void; and all 
such writs may and shall at any time after 
the service be quashed (upon motion), by 
the court to which they are returnable, the 
said court being ascertained of the truth of 
the fact by affidavit or otherwise," and 
" the court, besides quashing the said writ, 
may and shall award treble costs to the 
defendant or defendants in such writs." 
(Act of April 8, 1779, § 2; 1 Dall. St. 
Laws, 796.) 

This act received judicial construction 
shortly after its passage (in 1800). In 
Stiles vs. Griffith, it was held that replevin 
will not lie for goods seized for non-pay- 
ment of city water tax. In this case 
counsel claimed that the city water tax 
was illegal and cannot be supported, and 
said, we wish to try its validity. (3 Yates, 
82, per cur.) 

The Supreme Court replied, "Then 
bring trespass against the collector, and 
you may go into the inquiry. The court 
will not support this form of action in such 
a case, nor suffer such an abuse of their 
process. If one man may bring a replevin 
where his goods have been taken for taxes, 
so may every other person, and thus the 
collection of all taxes might be evaded. 
Independently of the Act of Assembly, we 
are bound to quash the writ." 

The same construction was held in King 
vs. Richards, (6 Whar., 424, also 17 S. & 
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R., 99, and 7 Watts, 173.), and recog- 
nized in later cases down to the present 
time. (Flint vs. Marsh, 2 W. N. C., 67.) 
So that under the facts as admitted, and the 
law as we find and have stated it, we have 
no discretion, and must therefore make the 
rule absolute. 

The rule is made absolute, and costs as 
directed by the Act of 1779, are awarded 
to the defendant. 
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Bentley vs. Cranmer. 

There is no error in making comments or ex- 
planations in answering points submitted for 
charge, if they state the law correctly. 

It is not the duty of the trial Judge to give 
binding instructions to the jury when he is not 
asked to do so. 

Appeal from the judgment of the Court 
of Common Pleas of Bradford County. 

B. M. Beck and D. A. Overton, for 
the appellant. 

Davies $ Hall, for the appellee. 

This action was brought by Bentley 
against Cranmer to recover for personal 
injuries caused by the alleged negligence 
of Cranmer. The defendant was the 
owner of a coal yard on the line of the 
State Line and Sullivan Railroad. He 
had erected near his side track a telephone 
pole for his own use, and the injury was 
caused to the plaintiff while in the per- 
formance of his duties as a brake man on 
a coal train, being struck by this pole. 
The negligence complained of was that the 
pole was too near the track. The distance 
appeared to be about twenty or twenty-two 
inches, though some witnesses testified that 
it was less than that. The defence was 
that the risk was assumed by the plaintiff, 
and that he was guilty of contributory 
negligence. The points submitted by the 
defendant raised these questions and were 
all affirmed, but they were qualified by the 
observation that the plaintiff's "opportunity 
to ascertain" the danger was susceptible of 
two meanings — either that, by going out- 
side of his duties and making a special ex- 



amination, he might discover the situation 
of the pole, or that it was so obvious and 
open to observation that it might be seen 
by the exercise of ordinary care. 
The verdict was for the plaintiff. 

October 27, 1890. Opinion by Mc- 
Collum, J. 

The appellant's points were affirmed- 
In answering the first and fourth the 
learned Judge explained to the jury, as 
applicable to the case, the meaning of the 
words "opportunity to ascertain," and the 
accuracy of his explanation is not ques- 
tioned. He might well have affirmed these 
points without explanation, but he cannot 
be convicted of error for correctly interpret- 
ing an expression used in them. The first 
and fourth specifications are based on the 
answers to them, but there is no attempt 
to show that these are incorrect or mislead- 
ing. It may be conceded that an affirmance 
of the points without comment would have 
been appropriate and sufficient, yet it can- 
not be disputed that the answers were the 
equivalent of it. A consciousness of this 
pervades the argument of the appellant, 
which is directed exclusively to the claim 
he now makes that the case should have 
been taken from the jury on the ground 
that the injury was caused by a risk which 
was apparent and assumed by the appellee 
as incident to his employment, and that his 
own negligence contributed to it. But no 
point was presented by the appellant which 
requested a binding instruction in his favor. 
It is evident that he did not think he was 
entitled to such instruction, until a verdict 
had been rendered against him. In the 
absence of a request for a direction to find 
for the defendant, the principal question 
discussed in his paper book is not upon the 
record. The case was given to the jury 
with the instructions he solicited, and he 
has no standing here to complain of the 
result. But, as we have examined and 
considered the case with reference to the 
claim now made by the appellant, it is 
proper to say that he was not prejudiced 
by the omission to request a binding in- 
struction. The case was for the jury, and 
was correctly tried and decided. 

Judgment affirmed. 
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Stewart vs. Benninger. 

The Act of 27th March, 1705, 1 Sm. L., 70, 
Purd., 1578, relating to the running at large of 
•wine, is still in force in Pennsylvania. 

• Appeal of Jacob Benninger, defendant, 
from the judgment of the Court of Common 
Pleas of Clarion County. 

Action to recover damages for the tres- 
pass of swine, which were suffered to run at 
large without rings or yokes. 

M. A. K. WeidneXi for appellant. 

John W. Reed and Harry R. Wihon, 
-contra. 



January 5, 1891. 
C.J. 



Opinion by Paxson, 



According to the statement of the plaint- 
iff the defendant kept a very voracious set 
of hogs. They were suffered to run at 
large without rings or yokes. "They 
were of the slab sided, long-snooted breed 
against whose daily and nocturnal visits 
there is no barrier. They were of an ex- 
ceedingly rapacious nature, and six of them, 
at one sitting, devoured 50 pounds of paint, 
30 gallons of soft-soap, 4 bushels of apples 
and 5 bushels of potatoes, the property of 
the plaintiff. They raided the plaintiff's 
-spring-house, upset his milk crocks and 
wallowed in his spring, and for several 
jears foraged upon his farm, having resort 
to his corn, potatoes, rye and oats crops, 
to bis garden and to his orchard and 
meadow. They obtained an entrance by 
rooting out his fence chunks and going 
under, or by throwing down the fences, or 
T>y working the combination on the gate. 
These hogs were breachy, and the plaintiff 
notified the defendant, several times, to 
shut them up, and the last time told him if 
he did not shut them up, he would ; and the 
defendant replied c Shut them up and be 
d d." 

It may be this statement is exaggerated, 
yet the jury have found that they were 
troublesome hogs, and were without rings 
and yokes. That they did the plaintiff 
some damage is not disputed, but the de- 
fendant contends that the plaintiff was not 
entitled to recover anything for such dam- 
age, for the reason that he did not put up 
proper fences. We are unable to see 



what the question of fences has to do with 
the case. The Act of 1705, 1 Sm. L., 70, 
expressly provides that no swine shall be 
permitted to run at large, without rings and 
yokes, under the penalty of forfeiting half 
the value thereof. * * * Therefore, if any 
person or persons shall find on his, her or 
their lands, any swine, hog or hogs, shoat 
or shoats, or pigs, without rings in their 
noses, sufficient to prevent their turning up 
the ground, and triangular or three-cornered 
yokes or bows about their necks, and to 
extend at least six inches from the angular 
point or corner, sufficient to keep them 
from breaking through fences, it shall and 
may be lawful for him, her or them, all 
such swine, hogs, shoats or pigs, to kill 
and take, and. drive and carry away, etc., 
etc. We need not recite further the pro- 
visions of this act. It was not alleged that 
the defendant's hogs had either rings in 
their noses, or yokes on their necks, as re- 
quired by the Act of 1705. It was 
alleged, however, that the Act of 27th of 
March, 1781, 2 Sm. L., 96, entitled "An 
Act to regulate fences, and to appoint ap- 
praisers in each township in the counties 
of Bedford, Northumberland, Westmore- 
land, Washington and Fayette, and to 
encourage the raising of swine," covers 
this case ; that it applies to the territory 
which was the scene of the raid of defend- 
ant's hogs upon the premises and property 
of the plaintiff; and that under the pro- 
visions of said act plaintiff's fences were 
insufficient. I find, however, that this act 
was repealed by its title by the Act of 
11th April, 1862, P. L., 496. It follows 
necessarily that the Act of 1784 can have 
no bearing upon the case. Is it not easy 
to trace through one hundred and fifty 
years all the legislation bearing upon this 
question; but as no legislation now in force 
has been called to our attention, which 
legalizes the running at large of hogs with- 
out yokes and rings, we may fairly pre- 
sume it does not exist. And if an act can 
be found which justified such a thing in the 
early days of the Province, when much of 
the county was a wilderness, it would be 
so far inapplicable to the present condition 
of things that I have little doubt the Legis- 
lature would promptly repeal it. Yet if 
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such an act were in force and called to our 
attention it would be our plain duty to 
sustain it, however objectionable it might 
appear to us. It is hard to imagine a 
more unneighborly act than permitting a 
lot of mischievous hogs to run at large. 
The defendant has shown us no statute 
which justifies him in doing this. No such 
right exists at common law : Gregg vs. 
Gregg, 55 Pa. St., 227. The common law 
remedy by an action of trespass is not re- 
pealed by the stray laws in this Stale: 
Mitchell vs. Wolf, 46 Pa. St., 147. The 
opinion by Chief Justice Lowrik in the 
case last cited is an interesting review of 
the legislation of this State in relation to 
swine. 
Judgmemt affirmed. 



gegal jg&iutlhmQ. 



Capital Punishment. 

The question of capital punishment has 
been twice carefully considered in this 
country within the last fifty years; first by 
a select committee of the House of Lords 
in 1874, which reported that "almost all 
witnesses and all authorities agree in opin- 
ion that for offences of the gravest kind the 
punishment of death ought to be retained;" 
secondly, in 1865-66, by a royal commis- 
sion presided over by the Duke of Rich- 
mond, which though "forbearing to enter 
into the abstract question of the expediency 
of abolishing or maintaining capital punish- 
ment, on which subject differences existed 
between them," recommended "that the 
punishment of death be retained for all 
munlers deliberately committed with ex- 
press malice aforethought, such malice to 
be found as a fact by the jury," and also 
for all murders committed in the perpetra- 
tion of arson, burglary, and other serious 
felonies. Four out of the twelve commis- 
sioners (Dr. Lushington, Mr. Bright, Mr. 
Neate, and Mr. Ewart) signed a declara- 
tion to the effect that "capital punishment 
might safely and with advantage to the 
community be abolished," while a fifth, 
Mr. Justice O'Hagan, would have signed 



it but that he doubted whether public opin- 
ion in the country was yet ripe for the ac- 
ceptance of such a change. Amongst the 
witnesses examined (who in point of num- 
ber were evenly balanced), Lord Bram- 
well, Colonel Henderson, Sir George Grey 
and Mr. Davis, the ordinary of Newgate, 
were of the opinion that capital punishment 
has a strongly deterrent effect, while Mr, 
Justice Denman thought that, on the whole, 
' more was done by capital punishment as it 
then existed (t\«., before the abolition of 
public executions) to induce murders than 
to prevent them; the late Chief Baron 
Kelly thought chat the most severe secon- 
dary punishment that could be devised 
would be equally deterrent; and Lord S. 
G. Osborne believed that where murders 
proceed from Strong provocation, "no fear 
of death, not even if the rack Nshould 
precede it, would have power to deter." 
Mr. Davis made the very important state- 
ment that, in his opinion, warders would 
be in danger in watching over criminals 
under penal servitude for life if capital, 
punishment were abolished. — Laiv Jour- 
nal. 

There is an experiment worth trying, 
and that is the abolition of capital punish- 
ment. It has never been fairly tried in 
this State — never long enough to determine 
the policy of it. It has been tried in sev- 
eral other States. In some the public im- 
patience at not seeing an instant ameliora- 
tion, has dictated a return to the old 
system ; in others it has been adhered to 
with the best results, as for instance, in 
Michigan. There can be no doubt that 
capital punishment does not prevent 
murder. It may diminish it ; but there 
ne,ver were so many hangings in this 
country as during the last twenty years, 
and murder has been increasing with awful 
rapidity. "Hanging is played out" as a 
deterrent of the criminal classes. This of 
course is owing to the difficulty of enforc- 
ing so extreme a penalty. Not only are 
juries reluctant to have upon their consci- 
ences the blood of an individual, but after 
conviction every technicality is allowed to 
enable the offender to escape. The slow- 
ness and uncertainty of the law in this re- 
gard are so well understood that the dregs 
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of society are stirred up to execute sum- 
mary and unreflecting vengeance, instead 
of deliberate punishment, and our country 
suffers under the peculiar stain of lynch 
law. All these observations are trite, but 
it is necessary to reiterate them. Just now 
there seems to be a sort of general impulse 
to reconsider the question of abolishing 
capital punishment, and a bill for that pur- 
pose has advanced to a third reading in the 
assembly of this State. This doubtless has 
grown out of the discussions concerning 
the form of the punishment, which have 
resulted in substituting a more humane mode 
for the old barbarous one. As a matter of 
principle we have come to doubt the justice 
of killing one man because he has killed 
another, but we prefer to put the argument 
on the sole ground of policy. We can see 
that the capital penalty is like all other 
excessive punishments, it defeats itself. 
Montesquieu's wisdom on this subject has 
never been outgrown. What society needs, 
and must have, is a law so certain of exe- 
cution and so unchangeable that the crimin- 
al's case is beyond hope of escape or amel- 
ioration. No disagreement of the jury, no 
commutation, no pardon, no delay, no tech- 
nicality, should be within any reasonable 
possibility. Write on the door of every 
prison Dante's inscription over the gate of 
hell, "Leave hope behind, all ye who enter 
here." Let it be understood that a mur- 
derer, if detected, will surely go to prison 
for life, within three months, without the 
possibility of coming out except when 
buried in the felon's accursed grave, or 
when his skeleton shall be handed over to 
the anatomist, and it may well be that men 
would hesitate about taking the chances. 
Society has been gradually coming to dis- 
trust capital punishment for several centu- 
ries. The infliction of it for any except 
the most heinous offences has long since 
been forbidden ; public executions have 
generally been prohibited on account of 
their demoralizing effect; and it would seem 
that when these two steps have been taken, 
the third must follow as a logical conse- 
quence — for if capital punishment not only 
does not prevent, but actually promotes 
crime, it defeats its own purpose. We 
have observed that the classes in favor of 



capital punishment are chiefly two: first, 
the criminal class, and second, the strict 
religionists who believe in " an eye for an 
eye," &c. — in other words, the extremes 
of society. Those who do the thinking, 
who do not blindly favor on the one hand 
a bloody and revengeful scheme, or on the 
other pin their faith to a creed that allows 
no reflection and no conformity to changed 
conditions — those who really reflect on the 
subject are coming in great numbers to 
believe that the state of things cannot be 
any worse than it is, and that some change 
should be tried. In our judgment, it is 
very bad reasoning to urge that the method 
of punishment ought not to be changed be- 
cause it is ancient, when it is admitted that 
it has become ineffectual. We see no 
virtue in old things because they are old, 
unless they are also good. The good is 
all the better for being old; the bad is all 
the worse. The man who should fill his 
house with old furniture, rickety and use- 
less, would be regarded as a lunatic, unless 
he were professedly making a museum. 
If a rope becomes rotten we throw it away. 
So if the halter has ceased to perform its 
office we should discard it, and try some- 
thing else. The only proper thing to do 
with a dead-letter law, one whose efficacy 
has evaporated, lost its grip, become con- 
temptibly familiar, is to abolish it. In our 
opinion, the absolute certainty of hard 
labor and utter seclusion for life would be 
a much more effectual deterrent than the 
very uncertain risk of death. So we hope 
this bill will prevail. There is no irremedi- 
able harm done if the change should not 
meet the expectations of its promoters. It 
is easy to return to the old method. Bat 
let us have a fair trial for several years. — 
Albany Law Journal. 



Burglarious " Breaking." — The lift- 
ing of a latch in order to enter a building 
is held to be a u breaking," within the 
definition of burglary. State vs. O'Brien, 
46 N. W. Rep., 861. 

Judge (to plaintiff) — " Who was pres- 
ent when the defendant knocked you 
down ?" 

Plaintiff—" I was, your honor." 
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C. P. OF LANCASTER COUNTY. 

In re Assigned Estate of Catharine Muckel 
and Husband. 

Mechanics 7 liens against property of 
married women — When will be sus- 
tained — Implied agency of husband — 
Assignment for the benefit of creditors 
— Exemption — Withdrawal of de- 
fective^ liens — Notice of — Practice — 
Auditor's finding of facts — Constitu- 
tional law — Art. Ill, § 6, and Art. 
F", § 1 of Constitution — Acts of April 
11, 1848, § 6, P. L., 536, April 9, 
1849, P. L., 633, and June 17, 1887, 
% 2, P. L., 413. 

Facts found by an auditor are conclusive un- 
less clear mistake or misconduct is shown such 
as would induce the court to set aside a verdict. 

The Mechanics' Lien Act of June 17, 1887, 
being unconstitutional, no notice as therein re- 
quired is necessary. 

Where a mechanics' lien has been filed which 
the plaintiff has reason to consider defective, he 
may withdraw it within the six months allowed 
by law, and tile another. This may be done with- 
out notice to or consent of the Court, although 
this is not the best practice. 

The provisions of the Exemption Act of 9th 
of April, 1849, are not operative against claims 
under the Act relating to the lien of mechanics 
and others upon buildings, and an assignor for 
the beuefit of creditors is not entitled to his 
exemption out of the proceeds of the sale of his 
property in preference to mechanics' liens 
thereon. 

Where the materials were furnished and used 
in the erection of a dwelling house on a wife's 
separate property, and work done thereon by 
direction of her husband and with her knowl- 
edge and, concurrence, and were reasonably 
necessary, the husband's agency will be implied 
and the law will not require the written consent 
of the wife under the Act of 1848, but will give 
a mechanic's lien thereon for the value of the 
materials furnished and work done, her promise 
to pay being implied. 

Trust Book 12, page 212. 
Exceptions to report of auditor. 

Wm. B. Wilson, for exceptions. 
Wm. D. Weaver, W. F. Beyer and 
Simon P. Ely, contra. 



N. Franklin Rail, for estate. . 

The exceptions filed to the account com- 
plained of the payment of three mechanics' 
liens filed against the property of the as- 
signor, a married woman, out of the proceeds 
of the sale, and of the non-payment of the 
assignor's $300 exemption. 

H. M. Houser, Esq., the auditor ap- 
pointed by the Court to pass upon the 
exceptions and distribute, finds that the 
essential requisites of mechanics' liens 
against a married woman's property, " are 
all set out in the aforesaid claims clear and 
distinct," these essentials being that the 
claim " should allege that the wife was the 
owner of the land on which the building 
was erected, and that the building was 
for the improvement of her separate es- 
tate, that the materials were actually 
furnished and applied, and that the same 
was done by her knowledge and consent." 
After setting forth the facts and the law 
governing them, he concludes that the 
mechanics' liens are entitled to the whole 
fund, which is not sufficient to pay them 
in full, and makes distribution accordingly. 

To this report the following exceptions 
were filed : 

" First. The auditor erred, because he 
allowed the following named alleged me- 
chanics' liens as against the assignor's ex- 
emption claim : 
Brubaker & Gensemer, dividend . . . $240 14 

Jacob H. Mace 51 61 

8amuel L. Ludwig 51 21 

Among other reasons: 

a. The alleged liens do not contain all 
the essential averments necessary to sus- 
tain them against this married assignor, 
and the proof fails to sustain the aver- 
ments. 

b. Neither of the liens alleged contains 
the required notice, as set forth in Sec. 2 
of Act of 17th June, 1887, nor is there a 
particle of evidence to that effect, nor is it 
a fact that such notice, either to Mrs. 
Muckel or her husband, was given. 

c. It is not pretended that Mrs. Muckel 
contracted with these lien creditors herself. 
The entire testimony is that the husband 
engaged the materials and the work, and 
there is no evidence that he, the husband, 
did so upon her order or direction, either 
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written or verbal, or that she consented to 
it. 

d. To enable the husband, Mr, Muckel, 
to encumber this lot owned by his wife 
with Hens, her written consent, as provided 
by Sec. 6 of Act of 11th of April, 1848, 
duly acknowledged, had first to be ob- 
tained. 

e. The alleged Ken of Brubaker and 
Gensemer avers a written order, from Mrs. 
Muckel to her husband (and so does the 
bill of particulars) of 16th August, 1888, 
Whereas the award of the auditor entirely 
ignores the written order given in evi- 
dence, and she gave no such order. 

/■ Mr. Ludwig did not finish his con- 
tract. 

Second. In finding as a fact the follow- 
ing: 

u At the time this building was in pro- 
gress of erection, Mrs. Catharine Muckel 
lived about one half mile from it. She 
knew her husband had employed or en- 
gaged the workmen to build it, and talked 
with her husband about the erection. She 
knew the contractor, Mr. Ludwig; saw 
him working on the building ; saw the 
masons and others working there, and took 
her husband's dinner to him when her 
husband worked there." 

The fact is that she saw the house but 
on the two occasions when she brought her 
husband's dinner, and then only after it 
had been weather-boarded, she herself 
working not a half — as the auditor has 
it — but a mile from it. 

Third. The Auditor should have found 
that the house was built by Mr. Muckel, 
and on his own credit. 

Fourth. The facts as found by the au- 
ditor are insufficient in law to create and 
sustain the liens allowed. She had a right 
to believe that her husband would pay the 
house by his own means. 

Fifth. In disallowing, and in not award- 
ing to Catharine Muckel, assignor, the bal- 
ance, viz., $295, exemption, the same hav- 
ing been reserved in deed of assignment, 
and allowed and set apart to her and her 
family by the appraisers of the general es- 
tate. 

Sixth. The claims first filed show the 
true relation of the parties, and ought not 



have been withdrawn without notice mnt 
without the consent of Court. Besides, 
the first one filed by Ludwig, and given in 
evidence (see page 5 of notes of testi- 
mony) still remains open." 

January 17, 1891. Opinion by Liv- 
ingston, P. J. 

The exceptions being numerous and 
lengthy, we shall not insert them here. 

An examination of the several mechanics' 
liens filed in this case, satisfies us that 
judged by the standard given us in the 
cases of Steinman & Co. vs. Henderson, 
(94 Pa., 318,) and Einstein vs. Jamison, 
(95 Pa., 408, and Kelly vs. McGehee, 48 
Leg. Int., 25,) they set forth and contain 
all the essential averments necessary to 
sustain a mechanic's lien against a married 
woman. The expectant complains that 
the " required notice, as set forth in Sec. 
2 of Act of 17th June, 1887," was not 
given to either Catharine or Reese Muckel, 
by either of the parties filing liens. But, 
notwithstanding this exception, it will not 
be seriously argued, that it is necessary 
that the liens or claims filed should " con- 
tain the required notice as set forth in 
Section 2 of Act of 17th June, 1887," 
or that such notice should be given or 
proved, since the Supreme Court of Penna'. 
has declared that act unconstitutional and 
void, it being obnoxious to Article III. § 
6, of the Constitution, providing that "no 
law shall be revived, amended, extended 
or conferred, by a reference to its tide 
only;" and also, an arrogation by the 
Legislature of judicial power in the con- 
struction of laws, which judicial power is 
by Article V. § 1, of the Constitution 
vested solely in the several courts of the 
Commonwealth, (Titusville Iron Works v*. 
Keystone Oil Company, 22 W. N. C, 
435, and 5 Law Review, 418,) so that 
" our system of mechanics' liens is wholly 
unaffected by any of its provisions. 
(Gearing vs. Hapgood et al. y 22 W. N. 
C., 437, and 6 Law Review, 7.) 

The learned auditor, among the facts 
found, finds that prior to the commence- 
ment of the building of the house against 
which the mechanics' liens are filed. 
Catharine Muckel, and Reese Muckel, her 
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husband, were living at or near the village 
of Reamstown, in East Coealico Township, 
Lancaster County, Pa., about one-half 
mile from a vacant lot of ground owned by 
Catharine Muckel, who was working at 
cigar making for Pierce Eberly, at his 
factory in jaid village. That she and her 
buabaii having talked about its erection, 
Reese Muckel, the husband, went and 
engaged the mechanics to put up the 
building upon this lot of his wife, saying, 
" they wanted to build a house on there." 
That she knew the contractor, saw him 
working at the building, she saw the 
masons and other workmen working there, 
she knew her husband was working at this 
building, and took her husband's dinner to 
him when he worked there, and that said 
Catharine Muckel and her husband moved 
into the building when it was completed 
some time about Hew Year, 1889, and 
resided therein until the deed of assign- 
ment was executed. In thus finding, he 
appears to be fairly supported by the testi- 
mony presented, and facts found by an au- 
ditor are conclusive, unless a clear mistake 
or misconduct of the officer is shown. 
(Greenawalt's Estate, 9 Lan. B., 50.) 
His findings of fact will not be set aside, 
unless for plain error or for reasons which 
would induce a court to set aside a verdict. 
(Bedell's Appl., 87 Pa., 510.) 

With reference to facts such as here 
found, the Supreme Court say, "If the 
materials were furnished and used in the 
improvement of her property, and by her 
direction, or with her knowledge or con 
sent, and were reasonably necessary, and 
there was no agreement that her property 
should not be liable therefor, the law will 
give a lien thereon for the value of the 
materials, her promise to pay being im 
plied. (Einstein vs. Jamison, 95 Pa., 
403 and 329, also 5 W. N. C., 448.) 

In Forrester vs. Preston (2 Pittsb. R., 
298), where a husband with the know- 
ledge, incurrence and approbation of his 
wife, contracts, in his own name, for the 
erection of a dwelling house on land be- 
longing to his wife, the lot and building 
are liable on a mechanic's lien for work 
done and materials furnished by a sub- 
contractor. * * * * Visits to the build- 



ing by the wife are evidence of her know- 
ledge and approbation of the contract for 
building. * * * * It is true that the hus- 
band made the contract in his own name, 
but the building contracted for was with 
the knowledge and concurrence of the wife ; 
and therefore, in making the contract, he 
may be regarded in law as the agent of the 
wife, as much so as if he had avowedly 
acted by her express authority. The hus- 
band's agency may be legitimately inferred 
from the relation and acts of the parties. 
* * * ti^he lien, therefore, cannot in 
any just sense be regarded as an encum- 
brance by the husband," or within the provi- 
sions of Section 6 of the Married Woman's 
Act of 11th April, 1848, requiring the 
written consent of the wife, duly acknowl- 
edged, to be first obtained. It will not be 
denied that this dwelling house, thus 
erected, was an improvement to the real 
estate of Catharine Muckel, to which she 
interposed no objection at any stage of the 
proceedings, and it enabled jier to move 
into and occupy what before its erection 
was a vacant lot, unfit for such occupancy 
and residence. We are therefore of opin- 
ion that the facts found by the learned au- 
ditor are, under the law, sufficient to create 
and sustain the liens he has allowed in this 
case. The exceptant complains that the 
balance, $295, should have been awarded 
to Catharine Muckel, as completing her 
$300 exemption, etc., but, finding the liens 
to be good, the learned auditor could not 
so award it, for the Supreme Court has 
declared that " The provisions of the Ex- 
emption Act of 9th April, 1849, are not 
operative against claims under the Act re- 
lating to the lien of mechanics and others 
upon buildings ; therefore a debtor is not 
entitled to $300 of the proceeds of sale of 
a building in opposition to such liens. 
(Lauck's Appeal, 24 Pa., 426 ; 19 W. 
N.C., 496; 3 Phila., 453.) 

In his last exception the exceptant 
complains of the withdrawal of the liens or 
claims first filed, without notice to her or 
consent of Court, etc. 

This Act, while perhaps not the best or 
most correct practice of disposing of liens 
or claims which claimants deemed defective 
or insufficient, can do no injury or worl^ 
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no injustice to defendant, for the courts 
have decided that where a plaintiff in a 
id. fa. upon a mechanic's (lien or) claim 
has been non-suited, he may file another 
claim for the same demand, and proceed 
thereon though the former claim remains 
on the records of the Court. (Bowman- 
ville vs. Goodall, 10 Barr, 183, 3 Phil., 
507.) Within the six months it may be 
renewed as often as the exigencies of the 
claimant's case may demand ; and while 
there can, for the same cause of action, 
be but one recovery, and such recovery 
may be pleaded in bar of any effort to 
collect the same claim a second time, a 
mechanic's claim may, within the six 
months allowed by the mechanics' lien law 
for filing such claim, be renewed, as often 
as the claimant; may find or deem ex- 
pedient, he being liable of course for the 
costs of filing, etc., of those claims upon 
which he does not proceed or recover. 

Being of opinion that the learned 
auditor has not erred with reference to the 
matters complained of by counsel for ex- 
ceptants, we dismiss the exceptions and 
confirm absolutely the report of the 
auditor. 

Exceptions dismissed, and report of 
auditor confirmed absolutely. 



O. C. OF LANCASTER COUNTY. 

In re Estate of Samuel Fowler, deceased. 

Decedent 9 8 estates — Rule on executor to 
set aside widow 9 8 exemption — When 
will be continued. 

A widow, after serving notice on her hus- 
band's executor, obtained a rule on him to set 
apart her $800 exemption, he answering that he 
knew of no property of decedent within this 
county or State. The depositions failing to show 
any property within the 8tate, 

Held, that the Court would not discharge the 
rule, but would continue it until it could be as- 
certained that there was any property of the 
decedent in the executor's control within this 
Commonwealth. 

Rule to show cause why the executor 
should not allow $300 exemption for the 
widow to be appraised and set apart for 
her. 



B. F. Davis, for rule. 
S. C. Brubaker, contra. 

January 17, 1891. Opinion by Living- 
ston, P. J. 

Samuel L. Fowler died in the city of 
Lancaster, in May, 1889, testate. 

His will was admitted to probate, or 
filed November 15, 1889, and letters testa* 
mentary duly granted by the Register of 
Wills of the County of Lancaster on April 
9, 1890, to Wilson W. Fowler, the execu- 
tor therein named. 

On April 11, 1890, Mrs. Olivia M. C. 
Fowler T the widow of the decedent, had 
served upon the executor a written notice, 
electing to retain out of the estate of the 
testator (real and personal) property to 
the value of $800, and requesting him, as 
the executor, to have the same appraised 
and set apart for her, according to law. 

Upon his refusal, neglect or failure to 
have the said property so appraised and set 
apart for her, she filed her petition in the 
Orphans' Court, upon which, on May 24, 
1890, the Court granted the above rule. 

In his answer to the petition and rule, 
the executor swears that the testator, Sam- 
uel L. Fowler, left no estate, real or per- 
sonal, within the jurisdiction of this Court, 
neither in the County of Lancaster nor the 
State of Pennsylvania, so far as he has 
any knowledge, or has been able to ascer- 
tain from inquiry made by him. 

Depositions have been taken by the 
parties, petitioner and respondent, w^hich 
were read on the argument, but they 
wholly fail to disclose or show that Samuel 
L. Fowler, the decedent, at the time of his 
decease, was the owner of any estate, real 
or personal, within this Commonwealth, 
or within the jurisdiction of this Court, 
from or out of which the executor could 
have appraised or had set apart for the 
widow, the petitioner, in accordance with 
her notice and request, the $300 allowed 
to widows of decedents, under the laws in 
such case made and provided. 

The widow having made her election, 
and given notice to the executor to make 
an appraisement and set apart for her out 
of the estate, real and personal, of the de- 
cedent, property to the value of $300, is 
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entitled to her $800 worth, if estate or 
property of decedent be, found within the 
jurisdiction of tbis Court, or within this 
Commonwealth ; but until it be shown that 
the decedent left some property or estate 
within the jurisdiction of this Court or 
within this Commonwealth, at the time of 
his decease, which came, or should have 
come, to the hands, possession or control 
of his executor, this rule should not be made 
absolute. We therefore continue the rule* 
with permission to the petitioner to call it 
up for reconsideration in case it be ascer- 
tained that any property or estate of the 
decedent has come to the hands, possession 
or control of the respondent, his executor, 
and he refuses to set apart the same as re- 
quested. 



Mttpnmq gottrt. 



Titus vs. Bradford, Bordell & Einzua Rail- 
road Company. 

Employer and employee — Duties of — 

When employer liable and when not 

liable for injury to employee. 

Aa between employer and employee, the 
former is not bound to use the newest and best 
appliances. He performs his duty when he fur- 
nishes those of ordinary character and reason- 
able safety, and the former is the test of the 
latter ; for, in regard to the style of implement, 
or nature of the mode of performance of any 
work, "reasonably safe" means safe according 
to the usages, habits and ordinary risks of the 
business. 

The fact that a certain kind of work is dan- 
gerous, as carried on by an employer, is not 
alone ground for recovery by an injured em- 
ployee, because some employments are essen- 
tially dangerous. The employer is liable only 
for negligence, and the unbending test of negli- 
gence in methods, machinery and appliances is 
the ordinary usage of business. 

If an employee continues without objection 
in a dangerous kind of work, he must be con- 
sidered as having accepted the risks of the em- 
ployment. 

Appeal of the Bradford, Bordell & 
Einzua Railroad Company, defendant, 
from the judgment of the Court of Com- 
mon Pleas of McKean county, in an action 
of trespass brought by Mary L. Titus to 
recover damages for the death of plaintiff's 
son, caused by the alleged negligence of 
defendant. 



The declaration set forth as the cause of 
action that the defendant company u care- 
lessly and negligently placed one or more 
broad gauge cars on narrow-gauge trucks 
* * * and allowed said car to be loaded 
so as to be top-heavy and liable to sway in 
going around curves ; and * * * used on 
said car an unsafe and not the best appli- 
ance, to wit, the flat centre plate." 

Upon the trial before Olmstbd, P. J., it 
appeared that the defendant operates a 
line of narrow-gauge railroad, extending 
from the city of Bradford to Smethport, 
with diverging lines to K$ne and Eldred, 
at all of which points it connects with 
standard-gauge roads only, and acts as a 
feeder to them. In the operation of this 
road it has been customary, as with other 
narrow-gauge roads, to transfer broad-gauge 
cars, both loaded and unloaded, to narrow- 
gauge trucks for transportation to the dif- 
ferent points on the line of defendant's 
road. These cars are transferred by means 
of a mechanical appliance, technically 
known as a u hoist," by means of which 
the standard-gauge trucks are removed 
from under the cars, and narrow-gauge 
trucks substituted. The load is thus trans- 
ferred without breaking bulk. 

James Titus, the person for whose 
death compensation was sought to be re- 
covered, entered the employ of the de- 
fendant company some time in the summer 
or fall of the year 1887. He was then 
employed on the "hoist," transferring 
these cars, and continued (excepting for a 
short time) in that employment, until some 
time in the spring of 1888, when he went 
upon the road as a brakeman. About 
June 1,1888, while engaged as a 'brake- 
man, he was assisting in conducting a train 
of freight cars on the defendant's road, 
starting from a point called Ormsby Junc- 
tion, toward Bradford. Among other cars 
in the train, and immediately preceding a 
narrow-gauge box car, was a standard- 
gauge N. Y. P., & 0. box car which had 
been transferred to a narrow-gauge truck. 
About six or eight miles from Ormsby, 
the blocking under this box car in some 
manner became loose, and the car at the 
same time, striking a curve in the road, 
tipped over. The body of the car rolled 
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over, leaviag the tracts upon the track. 
Titus, who waa sitting on top of the brake, 
which was elevated several feet above the 
«jar, ran down across the body of the car 
as it tipped over, and jumped upon the 
track just ahead of the rear trucks which 
had been under the car. The rear portion 
of the train remaining on the track, by its 
momentum, pushed these trucks upon 
Titus before he could escape, thereby 
causing the injuries which resulted in his 
-death. There was no testimony to # shew 
that the way in which the car in question 
bad been transferred and fastened to the 
narrow-gauge truck was cither dangerous 
•or unusual. The method used is suffi- 
•ciently set forth in the opinion of the Su- 
preme Court, and was shown to be the 
customary one. 

Defendant requested the court to charge, 
inter alia % as follows : 

(3) The evidence showing that James 
Titus, the boy killed, had an opportunity 
of knowing, and did know — having been 
employed on the hoist and as brakeman 
for several months — the risks incurred in 
the use of these cars, and by continuing 
his employment thereunder, accepted such 
risks, and there can be no recovery in this 
case, and your verdict should be for the 
defendant. Answer — As a whole con- 
nected proposition, we answer this point in 
the negative. (Sixth assigment of error.) 

(4) That, under all the evidence in this 
case, there ean be no recovery by the 
plaintiff, and the verdict must be for the 
defendant. Answer. — We answer this 
point in the negative, because it is asking 
us to withdraw the case entirely from the 
jury, and we propose to submit some ques- 
tions of fact to the jury. (Seventh as- 
signment of error.) 

Verdict for plaintiff for $325, and judg- 
ment thereon; whereupon defendant ap- 
pealed, assigning error as above, inter alia. 

M. F. Elliott, D. FT. Jack and (?. L. 
Robert*, for appellant. 

Eugene Mullin and J. M. McClure, 
contra. 

October 6, 1890. Opinion by Mitchell, 



J. 



We have examined all the testimony 



carefully, and fail to find any evidence of 
defendant's negligence. The negligence 
declared upon is the placing of a broad- 
gauge car upon a narrow-gauge truck, and 
the use of "an unsafe and not the beat 
appliance, to wit, the flat centre-plate," or, 
as expressed by the learned judge in hie 
charge, in using on the narrow-gauge road 
the standard car bodies, and particularly 
the N. Y., P. & 0. car body described by 
the witnesses. But the whore evidence 
of plaintiff's witnesses, as well as of de- 
fendant's, shows that the shifting of broad- 
gauge, or standard car bodies, on to nar- 
row, gauge trucks for trauspor cation, is a 
regular part of the business of narrow- 
gauge railroads, and the plaintiff's evi- 
dence makes no attempt to show that the 
way in which it was done here was either 
dangerous or unusual. Haleman says the 
majority of the bearings fit, and those 
that do not have hard- wood blocks put 
under them, and the blocks are fastened 
with telegraph wire, or he was not positive 
that some were bolted on. The particular 
car complained of was blocked and wired. 
Gazely and Richmond say it was the cus- 
tom to haul these broad-gauge cars on the 
narrow-gauge trucks, though most of the 
broad-gauge were Erie cars, of a somewhat 
different construction, and Morris says the 
car in question was put on a " Hay's 
truck, fitted for carrying standard-gauge 
cars on a narrow-gauge road," and that 
this particular kind of "Nypano" car was 
so handled quite often. These are 
plaintiff's own witnesses, and none of 
them say the practice was dangerous. The 
nearest approach to such testimony is by 
Morris, who says he " had his doubts." 
But even if the practice had been shown 
to be dangerous, that would not show it to 
be negligent. Some employments are 
essentially hazardous, as said by our 
brother Green, in It. W. Co. vs. Husson, 
101 Pa. St., 1, of coupling railway cars, 
and it by no means follows that an em- 
ployer is liable " because a particular acci- 
dent might have been prevented by some 
special device or precaution not in common 
use." All the cases agree that the master 
is not bound to use the newest and beat 
appliances. He performs his duty when 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



95 



he furnishes those of ordinary character 
and reasonable safety, and the former is 
the test of the latter ; for in regard to the 
stvle of implement, or nature of the mode 
of performance of any work, " reasonably 
safe " means safe according to the usages, 
habits and ordinary risks of the business. 
Absolute safety is unattainable, and em- 
ployers are not insurers. They are liable 
for the consequences, not of danger, but of 
negligence ; and the unbending test of neg- 
ligence in methods, machinery and appli- 
ances, is the ordinary usage of the business. 
No man is held by law to a higher degree 
of skill than the fair average of his profes- 
sion or trade, and the standard of due care 
is the conduct of the average prudent 
man. The test of negligence in employers 
is the same, and however strongly they 
may 'be convinced that there is a better or 
less dangerous way, no jury can be per 
mitted to say that the usual and ordinary 
way, commonly adopted by those in the 
same business, is a negligent way, for 
which liability shall be imposed. Juries 
must necessarily determine the responsi- 
bility of individual conduct, but they can- 
not be allowed to set up a standard which 
shall in effect dictate the customs or control 
the business of the community. 

In Ship Works vs. Nuttall, 119 Pa. St., 
149, our brother Williams said, u The tes- 
timony shows that such an attachment is 
not in general use. * * * It is not enough 
that some persons regard it as a valuable 
safeguard. The test is general use. Tried 
by this test, the saw of the defendant was 
such a one as the company had a right to 
use, because it is such as is commonly used 
by mill-owners ; and it was error to leave 
to the jury any question of negligence 
based on the failure to provide a spreader." 
(See also Payne vs. Reese, 100 Pa. St., 
306 ; Sykes vs. Packer, 99 Id., 465 ; Al- 
lison Co. vs. McCormick, 118 id., 519, and 
Coal Co. vs. Hayes, 128 ld. y 294. 

As already seen, the testimony of plain- 
tiff's own witnesses showed the custom of 
the appellant company to perform this pan 
of its work in the way complained of. The 
defendant's witnesses showed the custom 
of at least two other narrow-gauge roads to 
use the same way. There was no counter- 



vailing eTidence on part of plaintiff, though 
as was said in the closely -analogous cast 
of R. W. Co. vs. Husson, 101 Pa. St., 1, 
•*It was certainly a part of the duty ef/the 
plaintiff to affirmatively establish that the 
loading of cars in the manner complained 
of was an unusual occurrence." In the 
absence of such evidence, the defendant's 
last point should have been affirmed, and a 
verdict directed for the defendant. 

It is also entirely clear that defendant's 
third point should have been affirmed. 
The deceased had been a brakeman on this 
train for five or six months, during which 
this mode of carrying broad-gauge cars 
had been used ; cars similar to the one on 
which the accident occurred had been fre- 
quently carried ; and that very car at least 
once, about ten days before. He not only 
thus had ample opportunity to know the 
risks of such trains, but he had his atten- 
tion specially called to the alleged source 
of the accident, by having worked, just be^ 
fore becoming a brakeman on the hoist by 
which the car bodies were transferred to 
the trucks. It was a perfectly plain case 
of acceptance of an employment with full 
knowledge of the risks. 

Judgment reversed. 

— Pittsburgh Legal Journal. 
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The N. Y. Evening Journal gives an 
account of the fees of some of the ten 
thousand lawyers of New York and Brook- 
lyn. The following are a few of the items: 
The most widely-known and without doubt 
lucrative law firm in New York is Evarts, 
Choate & Bearaan, with magnificent offices 
at No. 152 Wall street. The senior is the 
alphabetical Senator, Senator Wm. M. 
Evarts, whose active interest during the 
session of Senate is very slight. Hon. 
Joseph H. Choate, a host in himself, is the 
pleader. The firm's earnings are said to 
be $500,000 annually. Mr. Choate's fees 
are enormous. The next in importance is 
Tracy, MacFarland, Boardman & Piatt, 
with offices at No. 35 Wall street. The 
senior is Secretary of the Navy, Benjamin 
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F. Tracy, the "counsel."- Mr. Frank H. 
Piatt is a son of Senator Thomas C. Piatt, 
while A. B. Boardman is well-known as a 
constitutional lawyer. The clever Win. M. 
Ivins has recently allied himself with this 
firm, which has for a month or more been 
interested in the attempt to overthrow 
Tammany Hall. Wm. W. MacFarland is 
the other partner. The firm's business is, 
by good judges, said to be worth $400,000 
annually. Coudert Brothers have a mon- 
opoly of the French business. The firm is 
Charles and Frederick R. Coudert, and its 
income is not far from $350,000. Its prac- 
tice is by no means confined, and is very 
general in its character. The firm of 
Bangs, Stetson, Tracy & MacVeagh, of 
which Grover Cleveland is a recent ac- 

?uisition, has an income of $300,000. Mr. 
ileveland has become a great drawing 
card, and to him are referred the many 
big cases requiring great research. Sew- 
ard, Da Costa & Guthrie devote their 
attention almost exclusively to corporation 
law. Clarence Seward, the head, seldom 
practices othgr than in the U. S. courts. 
The firm's income is between $250,000 
and $300,000. Colonel Robert G. In- 
gersoll has one of the largest individual 
practices in Dew York. It is said of him 
that he will not accept a retainer of less 
than $500, with fees running into the 
thousands. Colonel Ingersoll is one of the 
most approachable of the heavy legal 
lights. His earnings with his pen and 
legal knowledge are between $75,000 and 
$100,000 a year. Daniel Dougherty, the 
"silver-tongued," has two offices, one in 
New York, the other in Philadelphia. 
His income is not far from $50,000. The 
largest firm which devotes a large part of 
its time to the practice of criminal law, is 
that of Howe & Hummel. Wm. F. Howe, 
the melter of jurymen's hearts, attends 
exclusively to the criminal end, while little 
Abe Hummel delves into the intricate 
questions of civil practice. Between them 
they divide $100,000 annually. 



A Regular " Pooh -bah."— On the 
west shore of Lake George lives a Justice 
of the Peace who is as conscientious as he 



is learned in the law, possibly more so. 
Here is an alleged example of his methods: 
The case was an alleged theft at a country 
dance of one Derby hat valued at $1 50. 
The lawyers on both sides agreed to dis- 
pense with the " twelve good men " and 
requested the Justice to sit as jury. He 
took the request literally and, mounting 
the bench, he considered for a long time 
and finally consented. Then leaving the 
bench the Justice filed himself into the 
jury-box, had himself sworn by the clerk 
and listened to the evidence. When an 
objection was made or a law point raised 
by the lawyers, " th'e jury " left the box, 
mounted the bench and passed on it as 
judge, returning to the jury-box in time to 
hear the testimony. After the evidence 
was all in he wrote out his instructions as 
judge, and handing it to one of the at- 
torneys, requested him' to read it to the 
jury. After listening to the instructions 
in his capacity of jury, he had himself con- 
ducted from the room by the Sheriff and 
locked up in the jury room to consider the 
verdict. He stayed out six hours, and at 
the end of that time filed into court, re- 
ported that the jury could not agree, and 
as judge discharged himself and taxed the 
jury fees $3. 



If you drop a nickel with a string at- 
tached, keeping the end of the string in 
your hand, have you really dropped the 
coin ? An Iowa judge has decided in the 
affirmative. An ingenious youth in that 
State tied a thread to a nickel, dropped 
the nickel in a slot machine, got what he 
wanted, then, withdrawing the nickel by 
the thread, repeated the operation until he 
made a clean sweep of the receptacle's 
contents. He was arrested on a charge of 
theft, but the judge who tried him held 
that he had committed neither burglary, 
larceny nor robbery, nor even obtained 
property under false pretences. He had 
merely done what the inscription on the 
machine told him to do — dropped a nickel 
in the slot — and kept on doing it. Noth- 
ing was said about leaving the coin where 
it was dropped. This decision will prob- 
ably abate a nuisance. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



97 



Lancaster Law Review. 



VOL.VIH.] MONDAY, FEB. *3, 1891. [No. 18. 



{Srphaws' §aurt 



O. C. OF LANCASTER COUNTY. 

In re Estate of James H. Linvllle, deceased. 

Judgment — Revival of — Interest, when 
not included in set. fa. — What interest 
allowable. 

"Where in the last revival of a judgment the 
Interest due was not liquidated and added to the 
amount of the principal revived, an auditor 
awarding payment will, in the absence of testi- 
mony, allow interest from the last payment en- 
dorsed on the back of the judgment bond, and 
not merely from the date of the revival. 

Exceptions to report of auditor. 

George A. Lane, W. F. Beyer and 
James M. Walker, for exceptions. 

Philip D. Baker, contra. 

Q-. Clem. Kennedy, for estate. 

C. Reese Eaby, Esq., the Auditor ap- 

Eointed to distribute the balance in the 
ands of the administrator, says inter alia 
in awarding the balance to the judgment 
creditors : 

" The amicable sex. fas. were drawn up 
by a clerk in the Prothonotary's Office, for 
the principal together with * interest from 

.' The interest was to have been 

filled in when signed, which signing was 
done by defendant in Salisbury Township, 
but was overlooked. 

The Auditor is now called upon to de- 
cide from what time the interest is to be 
computed, the plaintiffs in the bonds claim- 
ing interest from the last endorsement on 
the bonds, and the liens and general credi- 
tors from the time of the entry of the 
amicable sei . fas. 

At the different meetings of the audit 
no one word of testimony was adduced to 
prove that the interest had been paid or 
had not been paid. 

No authorities are cited bearing directly 



upon this point, and a careful examination 
fails to disclose any. 

Tour auditor, therefore, decides that the 
burden of proof is upon the heirs and 
creditors of the defendant to prove that 
the interest has been paid, and as this has 
not been done, interest is allowed on both 
judgments from March 80th, 1867, pro 
rata, both having been entered on the same 
day." 

Distribution was made accordingly, to 
which exceptions were filed. v 

January 17th, 1891. Opinion by Pat- 
terson, J. 

The exceptions to the auditor's report 
are as follows : 

1st. " The auditor erred in awarding in- 
terest upon the bonds of Solomon and Wil- 
liam Linville to April Term, 1888, No. 
237, and upon the bond of Salome Lin- 
ville to April Term, 1888, No. 238, from 
March 30, 1867. 

2d, " The auditor erred in deciding that 
the burden of proof is on the heirs and 
creditors to prove that the interest on said 
bonds has been paid." 

It is perceived that exception is taken 
to the allowance of interest on the two 
judgments mentioned in the 1st exception. 
The auditor says in his Rept., that "no 
one word of testimony was adduced to 
prove that the interest had been paid or 
had not been paid." He was then left to 
the law in his consideration of the question. 
On the argument on exceptions various 
authorities were cited, most of which we 
think do not apply to the point in question. 
The auditor most probably was governed 
by the case of the appeal of the Fogelville 
Loan & B. Association, found in 8 Norris, 
p. 293, which doubtless supports his ruling. 
We dismiss the 1st exception. 

The 2d exception can not affect the case 
at all, as no testimony was offered to show 
that the interest had been paid or had not 
been paid, as the auditor says. 

All the exceptions are dismissed, and the 
report of the auditor is confirmed abso- 
lutely. 

Confirmation absolute. 
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C. P. OF LANCASTER COUNTY. 
Brinkman and Newell vs. Burger. 

Me fl amies' liens — Svjjtciency of affidavit 
of defense — Transfer of property — 
Notice — Paper hanging. 

Plaintiffs filed a mechanic's lien on April 12, 
1800, against B, owner, and A, contractor, (B's 
hiihband,) the bill of particulars attached to 
which was dated January 4, 1890, for work done 
prior to that date. 

Held, that it was not a good defense thereto 
to allege that A had transferred the property 
to B on January 4, 1890, and that B never gave 
her written consent for said work to be done, 
and was never notified of plaintiffs' intention to 
file a lien. 

A charge for scraping the walls will be al- 
lowed as necessarily incident to the work of 
hanging wall paper. 

August Terra, 1890, No. 24. 

Sci.fa. sur Mechanics 9 Lien. 

Rule for judgment for want of a suffici- 
ent affidavit of defense. 

John E. Snyder, for rule, 
Brown $ Hensel, contra. 

Among the plaintiffs' assignments of in- 
sufficiency of the affidavit of defense were 
the following : 

1. It is not a defence to plaintiff's claim 
to allege that the house and premises against 
which the lien is filed was transferred and 
conveyed by John A. Burger, Jr., to 
Amelia Burger, his wife, on the day of the 
date of the bill of particulars attached to 
plaintiffs' lien, January 4, 1890 ; the right 
of plaintiff to file a lien against the same 
having accrued prior thereto; the work 
having been done, and labor and material 
furnished from December 18, 1889, to Jan- 
uary 4, 1890, before the time of said trasn- 
fer of title, and when transferred she took 
the same subject to plaintiffs' lien. 

3. It is not sufficient to allege that the 
bill of particulars contains a charge for 24 
hours' scraping, which defendants did not 
agree to pay, the same being necessary for 
the doing of the work ordered by defend- 
ants. At most, it is only a defence pro 
tanto, and the plaintiff is entitled to judg- 
ment for the amount of claim less that item. 



5. It is not sufficient that Amelia Burger 
never gave her written consent to do said 
work, and never had any notice of plaintiffs' 
intention to file a lien therefor ; the said 
Amelia Burger not being the owner of the 
premises when the work for which lien is 
filed was done, and having no interest 
therein, was not entitled to notice. 

January 17, 1891. Opinion by Pattbr- 
son, J. 

It is manifest that the plaintiffs' claim 
was a debt, within the meaning of the 
Mechanics' Lien Law. The materials were 
furnished and the work was all done before 
January 4th 1890, the date at which time 
the defendant's affidavit of defence says 
the house on which this lien was filed was 
conveyed for a valuable consideration by 
Jno. A. Burger to Amelia P. Burger. The 
written consent of Amelia P. Burger, 
therefore, was not necessary to give plaint- 
iffs a valid lien. Looking at the lien and 
the nature or kind of work, viz : " paper 
hanging, wall-paper and moulding" there- 
for, the " house scraping," charge (of 
$4.80) seems to the court to belong to 
the business of hanging — of paper hang- 
ing. The lien is in proper form, and in- 
deed we cannot see any merit in the de- 
fence taken. The plaintiffs are entitled 
to judgment for their claim, and therefore, 
now, January 17th, 1890, judgment for 
plaintiffs and against the defendants for 
fifty dollars. And the prothonotary will 
enter judgment accordingly for $50.00, 



otntnon 



M-- 



C. P. No. 1 OP PHILADELPHIA CO. 

Orattan vs. Frick. 

Equity practice — Examiner and Master. 

The Court will not confer upon an Examiner 
power to pass upon the admission or exclusion 
of testimony, or determine what questions shall 
be answered. Bridesburg Mf#. Co. v$. Lehigh 
Valley Iron Co., 14 W. N. C, 304, disapproved. 

Rule to show cause why certain ques- 
tions should not be answered, and why the 
powers of the Examiner should not be en* 
larged to enable him to determine what 
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•questions should be answered, and to pass 
upon the admissibility of evidence. 

This was a proceeding in equity. Be- 
fore the Examiner the defendant was re* 
called, as for cross-examination, and was 
asked certain questions, which, by the 
advice of counsel, he declined to answer. 
The Examiner then, at the request of the 
plaintiffs counsel, certified the matter to 
the Court and the above rule was taken. 

Henry Budd (William C. Stoever 
with him) for the rule. 

The proceedings before the Examiner 
have developed the fact that there will be, 
unless the rule is made absolute, repeated 
applications to the Court to pass upon 
questions of evidence. The Examiner in 
this case (Wm. H. Burnett, Esq.), is an 
experienced lawyer, to whom the power 
asked could be safely entrusted. A pre- 
cedent for this application has been set by 
Court of Common Plead, No. 4. See 
Bridesburg Manufacturing Co. vs. Lehigh 
Valley Iron Co., 14 W. N. C, 304. 

Richard P. White, contra. 

September 27, 1890. Allison, P. J. 
(orally). 

We do not think it well to change the 
established equity practice of keeping the 
duties of the Master and Examiner dis- 
tinct. It is true there is a precedent for 
this application in the decision of Common 
Pleas No. 4, but we do not think it well to 
follow it, as we think such a practice would 
lead to confusion. 

Rule discharged. — W. N. C. 



Mttpremq §ottrt 

Paxson's Appeal. 
Decedent'* estate — Promissory note — 
Consideration, 

A promissory note given by an executrix for 
the amount due to a creditor of the decedent, 
simply upon the request of the creditor, is with- 
out consideration, and nothing can be recovered 
upon it. 

Appeal from the judgment of the Court of 
Common Pleas of Northumberland county. 

Lewis Dewart and J. Nevin Hill, 
for the appellant. 

W. H. M. Oram, for the appellee. 



January 6, 1891. Opinion by McCol- 
lum, J. 

We are unable to discover from the evi- 
dence any consideration for the note in 
suit. The maker of it is the widow and 
executrix of Theodore F. Nields, who, at 
his death, was indebted to the appellants, 
on two notes and a book account, iu the 
sum of $307.52. The estate was insol- 
vent, and after discharging the judgment 
liens was able to pay its general creditors 
but five per cent, on their claims. On the 
21st of April, 1885, the appellants pre- 
sented their claim to the auditor appointed 
to distribute the fund in the hands of the 
executrix, and seven days thereafter in- 
duced her to give her personal note for it, 
which, when paid, was to be in full of 
their demand against the estate. The 
dividend their claim was entitled to was 
$16.32, and it was awarded to them. They 
received it and applied it on her note. 
This note was renewed from time to time, 
and the amount thereof was reduced by 
payments from her own earnings, to $267.- 
94 at the date of the last renewal. The 
fund shown by the account of the execu- 
trix to be in her hands for distribution was 
all there was for the creditors, and there 
was no expectation by the payee or maker 
that the estate would pay a farthing be- 
yond the dividend this fund would yield. 
The appellants' demand, after the applica- 
tion of this dividend to it, was worthless, 
and the parties knew it. It was because 
of this knowledge that the payees thought 
it so generous and honorable in the maker 
to assume the debt of her dead husband. 
It is clear that the appellants lost and the 
appellee acquired nothing by this transac- 
tion. It was a one-sided affair, and exclu- 
sively for the benefit of the former. But 
as a promise to pay the pre-existing debt of 
another person to his creditor requires a 
new consideration to support it, they can 
take nothing further by it. What they 
have received by virtue of it they may re- 
tain, but the law will not help them to more. 
The cases cited to sustain the contention 
of the appellants differ essentially from 
this, In Leonard vs. Duffin, 94 Pa., 218, 
the note was under seal, and the time for 
the payment of a debt then due was ex- 
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tended one year. In Bentley's Executors 
vs. Lamb, 112 Pa., 480, the due 4 bill was 
given in execution of an agreement to pay 
additional compensation for services ren- 
dered, and in view of the facts recited in 
the agreement this court declined to infer 
that the services had been previously com- 
pensated in full. In Dean vs. Riley, 36 
Legal Intelligencer, 304, the maker of the 
note volunteered to give it to avoid protest 
and to extend the time of payment of a 
note against the estate. 

As it sufficiently appears in the testi- 
mony of the appellants that in this case 
there was no consideration for the promise 
sued upon, there was no question for the 
jury, and the learned judge was right in 
directing a verdict for the defendant. 

Judgment affirmed. 

Commonwealth vs. Gardner. 
Constitutional law — Art. 1, Sec. 1, of the 
Constitution — Hawkers and peddlers 
— Inter-state commerce — Act of April 
17, 1846, Pur. Dig., 1810. ' 

The statute of 17th of April, 1846, in relation 
to selling or hawking foreign or domestic goods, 
wares and merchandise in the county of Schuyl- 
kill (which has been extended to several other 
counties), does not violate the inherent and in- 
defeasible right of " acquiring, possessing and 
protecting property," secured by Art. I, Sec. 1, 
of the Constitution of this State. It is simply 
an exercise of the police powers over the manner 
in which goods, wares and merchandise shall be 
sold. 

It applies to any peddler, whether selling on 
his own account or for a salary or for a commis- 
sion on his sales. 

One employed on a salary by a manufacturing 
company, located in another State, to sell small 
articles from house to house, is not engaged in 
inter- state commerce, and, therefore, the act is 
not an invasion of the authority of the United 
States to regulate commerce between the States. 

Appeal of William Gardner, W. , W. 
Unger, George Shauh and Robert Sinton 
from the judgment of the Court of Quarter 
Sessions of Schuylkill county, on an indict- 
ment against said appellant for hawking 
and peddling. 

Defendants were convicted and fined $50 
each ; whereupon they took this appeal. 

Cyrus G. I) err and John B. Hinkson, 
for appellants. 

John W.Ryon,GeorgeJ. Wadlinger and 
R. H.Koch, District Attorney , for appellee. 



March 17,; 1890. Opinion by Wild- 

IAMB, J. 

The defendants were employed at a sal- 
ary by a manufacturing company in Rhode 
Island to sell an article of merchandise 
called "soapine." They came into the 
county of Schuylkill in the regular course 
of their employment, and, as they say in 
the history of the case in their paper-book, 
" were in the county temporarily for the 
purpose of selling this article as the agents 
of the manufacturers." When they had 
completed their canvass of the county of 
Schuylkill, they would, if continuing in the 
employment of the manufacturers, move on 
another county, and subject its citizens to 
the same system of house-to-house visita- 
tion and personal solicitation. 

By the act of April 17, 1846, section l t 
the sale of foreign or domestic goods, 
wares and merchandise in the county of 
Schuylkill by any person or persons as a 
hawker or peddler is forbidden. The de- 
fendants were arrested under this act while 
engaged in selling soapine from house to 
house in Mahanoy City, and indicted. On 
the trial, the jury rendered a special ver- 
dict, finding the defendants guilty of selling 
soapine from door to door, as the agents of 
the manufacturers, at a salary, with no 
personal interest in the goods or their pro- 
ceeds, and submitted these facts to the 
judgment of the court. The theory of the 
defendants appears to have been that the 
manner in which their sales were made was 
of no consequence, if they did not own the 
articles sold, but acted as the agents of the 
owners. But it is the manner of sale that 
makes a peddler. 

Webster defines a peddler as " one that 
carries about small commodities on his back 
or in a cart or wagon, and sells them." la 
the Law Dictionary of Rapalje and Law- 
rence the word is defined thus: "Peddler, 
a person who carries goods from place to 
place for sale." Whether the goods are 
the property of him by whom they are 
carried and offered for sale, or of another 
who employs the. seller, is of no possible 
consequence. The business of the itiner- 
ant vendor is the same in either case, and 
so is the inconvenience and annoyance he 
inflicts on others. The merchant or store* 
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IX 



Jacob L. Stehman, executor of Henry Steh- 
man, deceased. 

Peter Each, guardian of Jacob Reihl. 

John Rohrer, executor of Mary Leib, de- 
ceased. 

John B nick hart, guardian of Harry L. Eit- 
nier. 

Thos. F. McEHigott, guardian of Henry Con- 
stine. 

John Evan?, testamentary trustee of Annie 
Erb. 

Israel G. Erb, executor of Fanny L. Brunner, 
deceased. 

B. J. McGrann, testamentary trustee of Alice 
R. MacGonigle. 

B. J. McGrann, guardian of Rebekah R. 
Dougherty. 

B. J. McGrann, trustee under will of Bridget 
Fitzpatrick, deceased. 

John Zigler, executor of George Beau, de- 
ceased. 

M. C. Peifer. administrator of Elizabeth 
Grube, deceased.- 

A. B. Hassler, administrator of Carl B. 
Townsley, deceased. 

Henry G. Keemor, executor of James Keemer, 
deceased. 

Israel G. Erb, trustee under will of David 
Brunner, deceased. 

Michael MacGonigle, svrviving executor of 
John T. MacGonigle, deceased. . 

Jacob Rutt, administrator of Nancy Rutt, 
deceased. 

John A. Coyle, guardian of Catharine J. Mc- 
Govern. 

Hugh Keogh, administrator of Anna M. 
Keogh, deceased. 

B. F. Hiestand and Amos Bowman, executors 
and trustees under will of Henry Mussel nian, 
deceased. 

Aldus Eshleman, administrator of Hetty Ann 
Gerlach. 

J. Zimmerman, guardian of Barbara M. Zim- 
merman. GEO. 8. GEYER, 

feb23-4t Register. 



junior license*. 



The following applications lor liquor license 
have been filed in the office of the Clerk of 
Quarter Sessions, and with all remonstrances, 
etc., will be heard on Monday, March 2, 1891. 

Lancaster City, First Ward. — GusE. Rich- 
man, J. A. Sprenger, Ridenour & Shaum, Wm. 
Baltz, J. P. Martin, John A. Britton, High & 
Leamao, O. B. Groff, John F. Witmer, Peter 
Amnion, Michael Bums, A. K. Mohn, Jacob 
Cramer, Lewis Parkes, Jno. W. Frantz , Charles 
E. Hoster, Tobias Mowrer, Frances Neimer, C. 
A. Oblander. 

Second Ward.— J. B. Bissinger, E. C. Hall fc 
Frantz Neudorf, A. H. F. Goilatz, Daniel H. 
Grube, Charles Wagner, Henry Ransing, Jas. 
R. Donnelly, J. H. Shreiuer, J. A. & W. H. 
Snyder, Aaron Snyder, George H. Miller, H. J. 
Kegel, John Bimesderfer, Henry Drachbar, 
Wm. H. Ransing, C. C. Dougherty. 

Third Ward.— John W. Keller, Eugene Bauer, 
Elias McMellen, Gottlieb Holz worth, John 



Shank, George Kiroher. Daniel B. Fry, Geo. 
Wall, J. W. Effinger. 

Fourth Ward.— 11. C. Gruel, M. T. Cormeny,* 
F. E. Shroad, John R. Henkel. Louis Pfaffle,* 
George Hastings, Abm. Hiestand. 

Fifth Ward.— John Pontz, Waiter Myers. 

Sixth Ward.— Hannah Wirth, J. Adam Sny- 
der, Jacob Zortman, E. O. Eby, Fred Waltz, 
Wm. Spangler, C. Schaeffer, Frederick Woerhle 
(new), Milton Zurcher, Jos. Kautz, David Hack- 
enbroger (new), Horace G. Myers (new). 

Seventh Ward. — Ures Sauer (new), Jacob 
Utzinger, Michael Brecht, Catherine Bender, 
Joseph Ziliex, Adolph Effinger. 

Eighth Ward. — John Snyder, Victoria Diehl, 
Albert Kolhaus, William Snyder, Philip Das- 
singer, Charles Fritz, Deen & Ritchey (new), 
Peter K. Wolbert. 

Ninth Ward.— Barbara Herzog, Harry Fox, S. 

C. Kline, Levi Millei, Arnold Hass, Raphael 
Fisher, Henry Rohrer. 

Columbia Borough, ffirst Ward. — Carl Hen- 
kel, A. D. Lyne, C. C. Franciscus {new), W. H. 
Powell, C. B. Erisman, Peter Bittner, J. W. 
Harsh, David H inkle, C. Herehey (new), Con- 
rad Bittner, Jerome Mumraau, J. W. Bru baker. 

Second Ward. — Mary C.Wagner, John Leber- 
gern. Catharine Klaus, August Weiss. 

Third Ward. — Martin Smith, M. Schwartz. H. 
W. Schlegelmilch, David R. Thomas, Jacob 
Menge, Florian Houck, Leopold Bittner, Jos. 
Schlegelmilch. 

Adamstown Bokough. — S. W. Miller, Henry 
S. Lutz. 

Eli z abethtown Borough— Leander Scheetz, 
Daniel Miller, J. R. Decker, F. B. Sweigart, 
J. H. Brubaker. 

Manheim Borough, First Ward. — Joseph 
Baumler. 

Second Ward. — Peter Appel, S. G. Summy, 
M. Snyder. 

Third Ward.— J. M. Summy. 

Marietta Borough.— Adam Reynolds, Eva 
Foehlinger, Thomas O'Rourk, Leonard Waller, 
A. J. Staple ford, Samuel Larzalere, Fred. Maul- 
ick, Thomas Scott, Jones E. Witmer. 

Mount Joy Borough. — John Wharvei, H. L. 
Mooney, Moses Gantz, John Arndt, Charles 
Bopp, Alois Bube, Abraham Stone. 

Strasburg Borough.— E. W. Marsh, Elias 
Bair. 

Washington Borough. — Henry Wertz. 

Lititz Borough.— P. G. Ringer, Frederick 
L. Frey. 

Bart Township.— Stephen Hiestand, Chas. 
W. Groff, J. Milton Rood. 

Brecknock.— A. C. Burkhart, B. W. Sheaf- 
fer, I. R. Nessner. 

Carnarvon. — H. B. F. Longenecker, E. C. 
Warfei. 

Clay.— Wm. F. Stuber, Geo. W. Steinmetz. 

Cocalico, East. — Geo. W. Kemper, J. H. 
Seigfried, Samuel Becker, H. R. Eberly, J. J. 
Faust, A. G. Sheaffer. 

Cocalico, West. — Jesse Lutz, C. K. Lutz, J. 
H. Buchler, Harrison Z. Enck, F. H. Wechter, 

D. M. Bartolett. 

*Both applications for the same stand in 
Centre Square. 
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Conestoga. — Abram Shank, Wm. Swigart, 
G. A. Smith, John H. Swisher, Mary A. Sen- 
dig. 

Colkrain.— Joseph Roop, Roop & Shaw. 

Conoy. — B. Doyle, Fred. Lenig, David I. 
Rice. 

Donegal, East. — Ferd. Hester, Jacob Hiest- 
and. 

Donkgal, Wkbt.— James Maize. 

Drumore. — Henry Harnish, D. L. Zimtners 
(new), S. A. Danner. 

Drumore, East. — Cyrus Charles. 

Earl. — Aug. G. Millei, Samuel Burkholder, 
Lytle Skiles, Chas. W. Lippott, Geo. Wagner, 
Wm. D. Ruth, John Curley. 

Earl, East.— Frank 8tauffer, B. F. Kramer, 
H. F. Grnbe, Geo. M. Ammon. 

Earl, West.— D. R. Brackbill, F. E. Groff, 
W. H. Kline, David Bear, Wm. Boar. 

Eden — Frank Kreider, G. J. Hildebrand, 
.Rebecca Weiler. 

Elizabeth. — Wm. K. Furlow, 8amuel 
Moyer, B. Blecher. 

Ephrata. — Sue Witmyer, M. B. Wenger, 
Samuel G. Hacker, H. L. Miller, W. D. Win- 
ters, Amos B. Shifter, L. E. Royer, Frank Dim- 
merling, E. Breneman. 

Fulton. — Chas. Gerfin, Andrew Charles, F. 
S. J. Whitaker, E. P. Bostick. 

Hrmppield, East.— B. H. Smith, H. H. Erb 
(new), John F. Bear, Aldus P. Fulmer, Jacob 
Busser, E. L. Hambright {new), Wm. Huber, 
H. M. Hottensteiu. 

Hrmppield, West.— James Montgomery, J. 
E. Irwin, Susan Hopton, Jacob S. Witmer, M. 
S. Helfrick. 

Lampeter, East. — Cyrus Weaver, M. S. 
Metzger, Abm. Poff, Amos Bair. I. H. Brubaker. 

Lampeter, West.— J. H. Myers, Jacob B. 
Good. J. L. Brenneman. 

Lancaster. — S. W. Potts,* John H. Borger, 
Lawrence Knapp, John B. Peoples * 

Leacock. — George F. Diller, M. K. Mylin, 
M. L. Sheaffer. 

Leacock Upper.— H. Reidenbach, John L. 
Coldren, M. B. Weidler, Harry Copland (new). 

Little Britain. — Aarou Charles. 

Manheim. — John Bender, I. S. Bear, Geo. B. 
Grube, J. A. Getz, John F. Echternacht, W. W. 
Grosh, J. M. Scheetz. 

Manor. — John H. Miller, Caroline Hoak, 
Caroline Brenneman, B. F. Campbell, Jacob I. 
Lehr (new). 

Martic. — Reuben Waltman, Heber Weiler, 
Ezra M. Good. 

Mount Joy. — E. C. Shaffner, Martin Metz- 
roth. 

Paradise. — Geo. N. Worst, Geo. H. Schmidt, 
Enoch Passmore, Jacob A. Bair. 

Pequea. — A. B. Harnish, David Good, John 
Martin. 

Providence. — O. F. Groff, John Conrad, 
Michael Mowrer. 

Penn. — Martin Halbach, Jacob S. Sheaffer, 
A. H. Greenly. 

Rapho. — W. Scott Longeneckei, A. L. Gar- 
ret, Martin Ochsle. 

♦Both applications for the same stand at 
Witmer's Bridge. 



Sadsburt. — M. M. Fielis & Bro. 

Salisbury. — J. F. Seldomridge, J. A. 
Wearer, Geo. E. Campbell, Henry Skiles, Wil- 
liam Carpenter. 

Strasburg. — Crispin Taylor (new). 

Warwick.— H. H. Snaveiy, Elias Scheete, 
George M. Young, Martin S. Groff, Lemon L. 
Zook, Levi Longenecker, P. W. Flory. 

Ltqaor Storm. 

Lancaster City, First Ward— John Horting. 

Second Ward — H. E. Slay maker, Amos A. 
Shaeffer, Jacob F. Shaeffer, Peter Dorsheimer 
(new), A. B. Shaeffer. 

Third Ward— Jere Rohrer. 

Fourth Ward— II. Clay Miller. 

Sixth Ward — Samuel G. Gensemer. 

Columbia Borough, First Ward — J. W. 
Stauffer, Cath. Grove. 

Second Ward— William Wolf (new). 

Third Ward— Fred Reuss, Geo. Smith. 

Manheim Borough — A. G. Balmer. 

Mount Joy Borough— August Ritchey. 

Marietta Borough-* Walter Fryberger." 

Brecknock— Solomon Kern. 

East Cocalico— S. H. Miller (new). 

Earl — George Geigley. 

Ephrata — Dawson Spangler, Chas Konig- 
macher. 

East Hempfield— Ringwalt & Davis. 

West Hempfikld — B. G. Getz. 

Bottler*. 

Lancaster City, First Ward—W. A. Ham- 
bright. 

Third Ward — Emma E. Sprenger. 

Fourth Ward— Fred. Quade, Fred. Engle. 

Ftfth Ward— Charles Zech. 

Seventh Ward — George Weber. 

Eighth Ward— Chas. Hain, Charles Wolf. 

Ninth Ward — Geo. A. Kiehl & Co. (new). 

Columbia Borough, First Ward.— Andrew 
Fleckenstein. 

Second Ward.— William Wolf (new). Chris- 
tian Metzger. 

Third Ward.— Frank Shenk. 

Conoy.— John H. Myers. 

Earl. — Chriwtian Musser. 

Ephrata. — E. W. Leber. 

Brewers. 

Lancaster City, Third Ward.— Adaline 
Sprenger. 

Seventh Ward. — Adaline Sprenger, Joseph 
Haefner. 

Eighth Ward.— Frank A. Rieker. 

Ninth Ward.— Chas. V. Wacker & Bro. 

Columbia. — Loder & Kazmaier. 

Marietta. — Earnest Maulick. 

Mount Joy.— Charles Bube. 

Distiller*. 
Lancaster City, Fourth Ward. — A. B. 
Sheaffer. 
Seventh Ward.— Jacob F. Sheaffer. 
Conoy Township. — H. E. Wiley. 
Elizabeth Township. — Christian Habecker. 
Rapho. — Henry Kauffman. 
Warwick. — Jacob B. Hertzler. 
Attest : B. F. W. URBAN, C. Q. 6. 

febl6-3t. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



101 



keeper is a resident, has a fixed place of 
business where his goods are shown to 
those who come in search of what they 
need, where he can be reached by process 
and compelled to make good his guaranty 
of the quality of his wares. The peddler 
is a transient, with no fixed place of busi- 
ness, who seeks customers by invading 
their homes and makes sales by persuading 
people to buy what they do not need, and 
who by the time he is wanted to answer 
for his representations and engagements is 
out of sight and out of reach of process. 
It is this matter of tracking a laboring 
man or woman into the home and laying 
siege to him or her by an unscrupulous and 
self-possessed stranger, who is after money 
and has no delicate scruples about the man- 
ner in which he gets it, that has made the 
peddler a dread in the country and in the 
villages, and has led the law- makers in this 
and other "States to put the business under 
strict regulations when it is not wholly 
forbidden. 

In this case the jury found that the de- 
fendants were doing that which exactly 
fills the definition of peddling — that is, 
carrying about from house to house small 
packages of goods and offering them for 
sale. It only remained for the court to 
pronounce upon the legal effect of the 
facts found and enter the appropriate judg- 
ment against the defendants as peddlers. 

The next point taken by the defendants 
is that, under the Constitution of the State, 
an owner of goods has an indefeasible 
right to carry them when and where he 
pleases, in search of buyers. This con- 
clusion seems to be drawn from a para- 
graph in the Declaration of Rights, which 
asserts that all men have certain inherent 
and inalienable rights, among which is 
that of " acquiring, possessing and protect- 
ing property." But a distinction must be 
taken between the right and the manner of 
acquisition. The highwayman engages in 
his business with a view to acquire prop- 
erty, but the trouble is that his methods of 
acquisition are open to objection. The 
same is true of the gambler and the lottery 
dealer. Some business men have been 
known, in their zeal to acquire property, to 
use false weights and measures, but the 



law lays its hand on the methods they em- 
ploy. It does not agree that the end justi- 
fies the means, and for that reason it pun- 
ishes the highwayman, the gambler, the 
lottery dealer and the cheat, while it recog- 
nizes their constitutional right to "acquire, 
possess and protect property." Our laws 
relating to peddling are directed, not 
against the right of acquisition, but the 
manner in which some people exercise that 
right; not to the right of an owner to sell 
his goods, but to the manher in which he 
may sell them. Our peddling laws are, 
therefore, not in violation of the constitu- 
tional rights of the owners of goods, but are 
a wise exercise of the police power over the 
manner in which goods, wares and merchan- 
dise shall be sold. I do not regard the sale 
of the natural products of the soil by the 
farmer or gardener by whom they are raised 
as affected by the laws relating to peddlers. 
Farmers are not within the mischief which 
these laws were intended to remedy, except 
as they are the victims of that mischief. 
They are not traders or travelers in any 
legal sense. The carriage of the surplus pro- 
ducts of the farm or garden to a market town, 
or from house to bouse, is not peddling, but 
is incidental to their business as farmers. 
Peddlers are forbidden to sell "goods, wares 
and merchandise." These words were 
never intended to include farm products in 
the bands of the farmer ; nor is the trans- 
portation of such products to a market for 
sale, or to regular customers who are sup- 
plied by the grower, the sort of business 
at which the laws relating to peddling are 
directed. The business they were intended 
to reach is very plainly indicated in sec- 
tion 1 of the act of 1784, which declares: 
" Whereas, many idle and vagrant persons 
may come into this State, and under pre- 
tense of being hawkers and peddlers, may 
greatly impose upon many persons," etc. 
The act then provides for protecting the 
public from such fraudulent practices upon 
them, by forbidding any person to en- 
gage in the business of peddling without a 
license. It is very clear that this prohibi- 
tion was not directed against the farmer and 
his truck wagon, but against the itinerating 
vendor who carries his goods on his back, 
or in a cart or wagon, in search of custom- 



Digitized by 



Google 



102 



LANCASTER LAW REVIEW, 



era. It was directed against him for the 
protection of the public against the impo- 
sitions practiced by the class of dealers to 
which he belongs, in regard both to " the 
quality and price of goods" carried by 
them, and against the comission " of felon- 
ies and misdemeanors" by the vagrant 
persons who traveled the country " under 
pretense of being hawkers and peddlers." 
But while we are of opinion that farmers 
and gardeners are not within the letter or 
the spirit of our law relating to peddling, 
this can in no way serve the defendants, 
for they are not farmers, and " soapine " is 
not a natural product of the soil. The 
special verdict assures us that it is a manu- 
factured article, produced by the Kendall 
Manufacturing Company, all of whose 
stockholders are non-residents of Pennsyl- 
vania, and whose factory is located in the 
State of Rhode Island. 

On these facts, so found, the third and 
last question presented in this case is 
raised, viz., is not the sale of soapine from 
door to door in Mahanoy City inter-state 
commerce ? This is broadly asserted, and 
position is taken that our laws on the sub- 
ject of peddling are an invasion of the ex- 
clusive right of Congress under the Federal 
Constitution to regulate inter-state com- 
merce, and, therefore, void. We have 
understood inter-state commerce to refer to 
the free interchange of commodities be- 
tween citizens of the different States with- 
out regard to State lines. If we are right 
about this, then the laws relating to ped- 
dling do not interfere with such interchange, 
and can not be an invasion of the authority 
of the United States. They erect no 
barrier at the State line, provide for no 
inspection or stoppage, and levy no tax on 
the introduction into, or transportation 
through, the State of any sort of property 
whatever. The citizen of another State 
may come into Pennsylvania when he will 
and where he will, stay as long as he 
chooses, open as many places for the sale 
of his goods as he may see fit, and enjoy 
the same measure of freedom in regard to 
the conduct of his business as a native 
citizen. But when he comes within the 
State, permanently or temporarily, he is 
under the protection of its laws, and the 



correlative duty of obedience rests on hint 
His rights are equal to but not above those 
of the citizen. He has no more right to 
sell intoxicating drinks without a license 
than a citizen ; no better right to sell cigar- 
ettes to children, or oleomargarine to cus- 
tomers, in violation of law, than a citizen. 
He has no better right to take a pack on 
his back, or a horse and cart, and engage 
in the business of peddling, than a citizen. 
To hold the contrary would be subversive 
of law and order, and would render the 
possession of the police power useless to 
the State. If it is true, as is now asserted, 
that the itinerant stranger who threads the 
country roads and haunts the mining towns, 
carrying a pack or box filled with sham 
jewelry and worthless watches, to sell to 
those who are credulous enough to believe 
his representations, for many times their 
real value, and who, as soon as he has "gone 
through" a neighborhood moves quickly 
out of reach — if it is true that such a per- 
son is the ward of the Federal Constitution, 
engaged in interstate commerce with the 
power of the Government of the United 
States interposed between him and the police 
power of the State, it must be admitted 
that we have stumbled on a startling and 
unlooked-for result of the investment of 
the general government with the power to 
regulate commerce. Fortunately the Fed- 
eral Courts do not so hold. They dis- 
tinctly recognize the police power of the 
States and their right to forbid altogether 
the sale of such articles as are injurious: 
Powell v*. Pennsylvania, 127 U. S., 678. 
The same doctrine was held in the Kansas 
cases arising under the prohibitoryfeature 
of the Constitution of that State. We think 
the questions in this case were rightly de- 
cided in the court below, and the judgment 
is affirmed. 



Money Paid under Duress of Threats. 

An interesting question of duress and of 
the recovery of money collected by threats 
came before the Court of Appeals of New 
York, in Adam vs. Irving National Bank, 
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28 N. E. Rep., 7. There it was held that 
money paid by a wife in settlement of her 
husband's debt, upon a threat by the cred- 
itors to arrest the husband if the debt was 
not paid, may be recovered back, though 
there was lawful ground for arresting the 
husband. The court says : 

u It is claimed by the appellant that the 
plaintiff was not entitled to recover, if there 
was a lawful ground for the arrest of her 
husband ; in other words, that a threat of 
unlawful arrest and imprisonment is neces- 
sary to constitute a duress per minas. This 
was the strict common-law rule applied in 
cases where the duress was against the per- 
son seeking to be relieved from his contract. 
fcut in practice the narrowness of this doc- 
trine was much mitigated, and money paid 
under practical compulsion was in many 
cases allowed to be recovered back, as, for 
example, payment made to obtain goods 
wrongfully detained ; excessive fees, when 
taken under color of office; excessive 
charges collected for performance of a 
duty, etc. In all such cases there was a 
moral coercion which destroyed the con- 
tract. The rule cited by the appellant has 
no application to a case like the present, 
where money has been obtained from a 
wife by threats to imprison her husband, 
and none of the cases cited by the appel- 
lant so hold. Insurance Co. vs. Meeker, 
85 N. Y., 614, was a case where the de- 
fendant was held to be estopped to deny the 
validity of a mortgage. In Haynes vs. 
Rudd, 83 N. Y M 251, and 102 N. Y., 372, 
7 N. E. Rep., 287, the decisions went 
upon the ground that the note was given 
to compound a felony, and the contract was 
for that reason illegal. Smith vs. Rowley, 
66 Barb., 502, was decided on grounds 
similar to Haynes vs. Rudd. In Solinger 
vs. Earle, 82 N. Y., 393, plaintiff gave 
the note in suit to induce the defendant to 
sign a composition of debts of a firm of 
Newman & Bernhard. The note was trans- 
ferred to a bona fide holder, and, having 
been compelled to pay it, plaintiff brought 
the suit to recover from defendants the 
amount paid. The court held the contract 
was illegal, and the same rule that would 
have protected plaintiff in an action on the 
note by the payees protected the defendant 



in resisting an action to recover back the 
money paid on it. Farmer vs. Walter, 2 
Edw. Ch., 601 ;. Knapp vs. Hyde, 60 
Barb., 80; Dunham vs. Griswold, 100 
N. Y., 224, 3 N. E. Rep., 76 ; Quincey 
vs. White, 63 N. Y., 370, were actions in 
which the contract was made by the person 
against whom the duress was claimed to 
have been exerted. 

"It is not an accurate use of language 
to apply the term * duress' to the facts 
upon which the plaintiff seeks to recover. 
The case falls rather within the equitable 
principle which renders voidable contracts 
obtained by undue influence. However 
we may classify the case, the rule is firmly 
established that, in relation to husband and 
wife or parent and child, each may avoid a 
contract induced and obtained by threats 
of imprisonment of the other, and it is of 
no consequence whether the threat is of a 
lawful or unlawful imprisonment. Eadie 
vs. Slimmon, 56 N. Y., 9, is a leading 
authority on this question. In that case 
assignment of a life insurance policy was 
obtained by threats to prosecute the plain- 
tiff's husband criminally for embezzlement. 
The husband whose life was insured having 
died, the action was brought to determine 
the ownership of the money due from the 
insurance company. Judge Srtrith, who 
delivered the opinion of the court, says: 
'The assignment from the plaintiff to the 
defendant was most clearly extorted by a 
species of force, terrorism, and coercion 
which overcame free agency ; in which fear 
sought security in concession to threats and 
to apprehensions of injury. It was made 
as the only way to escape from a sort of 
moral duress more distressing than any 
fear of bodily injury or physical constraint. 
* * * A deed executed at such a time, 
under such circumstances, should be 
deemed obtained by undue influence, and 
ought not to stand/ Five judges appear 
to have concurred in the pan of the opinion 
quoted. Judge Denio concurred on the 
ground that the policy was not assignable, 
and Judge Wright dissented. The case 
was cited as an example of duress of per- 
son in Peyser vs. Mayor, etc., 70 N. Y., 
501, and as an authority for avoiding a 
note obtained by duress in Osborn vs Rob- 
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bins, 36 N. T., 371, It has frequently 
been cited in the Supreme Court (Fisher 
vs. Bishop, 36 Hun*, 114; Haynes vs. 
Rudd, 30 Hun., 237 ; Ingersoll vs. Roe, 
65 Barb., 857 ; Schoener vs. Lissauer, 36 
Hun., 102), and in other States and in the 
text-books, and has thus become a leading 
authority upon the question under discus- 
sion. It is nowhere suggested in that 
case, either in the facts or in the opinion, 
that it was necessary to sustain the judg- 
ment in favor of the plaintiff, that the 
threat must have been of an unlawful or 
illegal arrest. For all that appears, the 
husband was guilty of the charge made, 
and on that assumption it is peculiarly like 
the case at bar. Other authorities sus- 
tained the same principle. 

"In Haynes vs. Rudd, 30 Hun., 237, 
it was said: * We think that when threats 
of a lawful prosecution are purposely re- 
sorted to for the purpose of overcoming the 
will of the party threatened by intimidat- 
ing or terrifying him, they amount to such 
duress or pressure as will avoid a contract 
thereby obtained.' This statement of the 
law was not disturbed by this court, the 
reversal being put on other grounds. In 
Schoener vs. Lissauer, 107 N. Y., Ill, 13 
N. E. Rep., 741, a bond and mortgage 
was obtained from the mortgagor by the 
threat that, unless it was given, his son, 
who was charged with embezzlement, would 
go to State's prison. The mortgage was 
set aside, and this court sustained the judg- 
ment. After stating the facts, it was said 
by Judge Rapallo: 'On the merits this 
judgment is sustained by Bayley vs. Wil- 
liams, 4 Giff., 638, affirmed L. R. 1, H. L., 
200, and Davies vs. Insurance Co., L. R., 
8 Cb. Div., 469.' The first case cited by 
Judge Rapallo fully sustains the recovery 
in the case at bar. In Harris vs. Carmody, 
131 Mass., 51, a mortgage was obtained 
from a father on the threat that bis son, 
who was charged with forging his father's 
name to notes held by plaintiff, would be 
sent to the State prison. It was held that 
the father could avoid the mortgage on the 
ground that it was made to relieve the son 
from duress. See, also, Taylor vs. Jaques, 
106 Mass., 291. In none of the cases 
cited was it suggested that the threat which 



induced the making of the contract was 
of an illegal prosecution, or an unlawful ar- 
rest, and in most of them it appears that 
the person charged with an offense was 
guilty. The principle which appears to 
underlie all of this class of cases is that, 
whenever a party is so situated as to exer- 
cise a controlling influence over the will, 
conduct, and interest of another, contract 
thus made will be set aside. 1 Story Eq. 
Jur., sees. 239-251 ; 2 Pom. Eq. Jur., 
sees. 942, 943 ; Lomerson vs. Johnson, 44 
N. J. Eq., 93, 13 Atl. Rep., 8; Ingereol 
vs. Roe, 65 Barb., 346 ; Fisher vs. Bishop, 
36 Hun., 112, 108 N. Y., 25, 15 N. E. 
Rep., 331 ; Barry vs. Society, 59 N. Y., 
587. In the last case cited it was said: 
* Where there exists coercion, threats, 
compulsion, and undue influence, there 
is no volition. There is no intention 
or purpose but to yield to moral pres- 
sure, »for relief from it. A case is pre- 
sented more analogous to a parting with 
property by robbery. No title is made 
through a possession thus acquired.' It 
was not error, therefore, for the court to 
deny the motion to, dismiss the complaint 
on the ground that there was no evidence 
that the money was paid under duress. 
Upon the evidence it was a question of 
fact whether the agreement was executed 
and the money paid in consequence of 
threats and undue influence. Dunham vt. 
Griswold, 100 N. Y., 224, 3 N. E. Rep., 
76. If the money was paid by the plain- 
tiff through fear produced by Mr. Castre's 
representations that, if the claim was not 
settled, her husband would be arrested and 
imprisoned, the payment was not a volun- 
tary one, and the defendant obtained no 
title to the money received." 

See, also, on this subject, the late case 
of Ingalls vs. Miller (Ind.), 22 N. E. Rep., 
995, where it was held that money obtained 
from a weak-minded, illiterate old man, 
upon false representations made by several, 
one of whom is an attorney, that they had 
a good cause of action against him, which 
they would prosecute, causing him ruinous 
litigation, may be recovered by him, the 
doctrine of voluntary payment having no 
application to such a case. — Central Lais 
Journal. 
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C. P. OF LANCASTER COUNTY. 
Keller vs. Swartz (No. 2). 
Equity — Costs of appeal on interlocutory 
decree — When do not abide the final 
event of the suit. 

In a suit 1n equity all the costs do not neces- 
sarily abide the final event of the suit. The 
costs of an appal taken to the Supreme Court 
by the defendant, which that court dismissed 
on the ground that it was brought on an inter- 
locutory decree, without making any order as to 
costs, will in the discretion of the court below 
be imposed upon the defendant, although the 
case has been finally decided in his favor. . 

Equity Docket No. 2, p. 225. 

Exceptions to bill of costs. 

Oeorge M. Kline and H. M. North, 
for exceptions. 

A. Merr Smith and D. Q-. Eshleman, 
contra. 

Plaintiff brought suit in equity against 
defendant to account, alleging a partner- 
ship in buying and selling certain railroad 
stocks. The matter was referred to a mas- 
ter, who found that there was a partnership, 
and recommended an account. Defendant 
filed exceptions which were dismissed by 
the court, and the master's report con- 
firmed. Defendant then appealed to the 
supreme court, and this court dismissed 
the appeal on the ground that the decree 
of the court below was merely interlocu- 
tory, making no order as to the costs. 
The case went on to a bearing, which re- 
sulted in a decree for the plaintiff, from 
which decree the defendant appealed, and 
the Supreme Court reversed the decree and 
dismissed the bill. (See 7 Law Review, 
371.) In taxing the costs to be paid by 
the plaintiff, the prothonotary charged him 
with the costs of the first appeal to the 
Supreme Court, from which taxation he 
appealed. 

February 16, 1891. Opinion by Pat- 
terson, J. 



The ' second exception is to Nos. 3 to 7 
inclusive as not .recoverable, being Supreme 
Court, etc., costs, on writ of error prema- 
turely taken and quashed by the court." 

The items in the bill are numbered re- 
spectively, 1, 2, 8, 4, 5, 6 and 7. The 
same are excepted to as above stated. It 
is claimed by the defendant that all the 
costs abide the final event of the suit; 
Work et al. vs. the lessee of McClay, 14 
S. and R., 265, is cited, a decision made 
in 1826, sixty-five years ago, in a common 
law action. It seems by the same and 
later authorities, that when the Supreme 
Court reverses a judgment it has a right to 
impose terms as to costs. In the present 
case no terms as to costs were imposed, 
and it is left to this court to determine the 
question according to right and equity. 
The writ of certiorari was taken by the 
defendant prematurely, and was accord- 
ingly quashed by the court above. The 
costs accruing thereby were made by the 
defendant, and we are of the opinion that 
the defendant should be held to pay them. 
The costs arose out of a writ entirely in- 
valid, of no legal or binding force or mean- 
ing. It did not promote the trial in any 
way, but only retarded its determination. 
The court, therefore, sustains the excep- 
tions to items designated 3, 4, 5, 6 and 7, 
in all amounting to $17.00, which taken 
from the whole leaves sixteen ($16.00) 
dollars to be paid by the plaintiff. 

And, if the plaintiff desires to have it 
shown that the said $17.00 is legal costs, 
it being costs claimed by two different pro- 
thonotaries, the court further suggest a 
rule on said two officers, to attend and 
have the same re-taxed in their presence 
by the present prothonotary. 



C. P. OF VENANGO CO. 
Commonwealth vs. Shoup. 
Liquor license fees — Classification of 
cities — Repeal by implication — Act of 
May 8, 1889, and May 93, 1889. 

A city, incorporated by a special Act, con- 
taining under one hundred thousand inhabit- 
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ants, although entitled to be classed as a city 
of the third class, under § 1 of the Act of May 
8, 1889, is not a city of the th'rrd class where it 
does not accept the provisions of the Act of 
M.iv 23, 1874, as required by the Act of May 28, 
1889. the latter Act repealing the former by 
implication. The liquor license fee in such a 
city is $300. 

Petition for mandamus. 

*S\ B. Myers, for the petition. 

Lee, Criswell ft Hasting*, contra. 

April 8, 1890. Opinion by Hender- 
son, P. J., 30th Judicial Dist., specially 
presiding. 

The petition of the relator sets forth 
that, on January 28, 1890, he was granted 
a hotel license to sell spirituous, vinous, 
malt and brewed liquors at retail, at the 
Exchange Hotel, in the city of Franklin; 
that, on the same day, he tendered to re- 
spondent the sum of $300.75, as a license 
fee for said license ; that said respondent 
refused to receive the same and give a re- 
ceipt therefor, but demanded from the re- 
lator the sum of $500.75 as a license fee. 
The relator thereupon presented his 
petition, praying for a mandamus to the 
treasurer to accept the sum of $300.75 in 
payment of the license fee, and to 'issue a 
receipt therefor. The return of the re 
spondent admits that the license was 
granted as set forth in the petition, and 
alleges that the city of Franklin was in- 
corporated under the provisions of an Act 
of Assembly, approved April 4, 1868, en- 
titled "An Act to incorporate the city of 
Franklin," and that it has never accepted 
the provisions of the Act of Assembly ap- 
proved May 23, 1874, dividing cities into 
three classes, etc., but that, by virtue of 
the Act of Assembly approved May 8, 
1889, entitled "An Act dividing cities of 
this state into three classes, etc.," the city 
of Franklin became a city of the third class, 
as specified in that Act, and that, by reason 
thereof, applicants for license to sell liquor 
at retail, in said city, are required to pay, 
for such license, the sum of $500 and the 
fee due thereon. To this the relator de- 
murred. It was admitted in the argument 
that the city of Franklin has not now, and 
has not had, ten thousand inhabitants. 



It is clear that, prior to the Act of May 
8, 1889, dividing the cities of the common- 
wealth into three classes, etc., retail vend- 
ers 6f liquor in the city of Franklin were 
only required, to pa^ a license fee of $300. 
By the terms of the last-mentioned Act, 
the citH-8 of the commonwealth are divided 
into three classes, the third class to consist 
of " those containing a population of under 
one hundred thousand." The object of 
this Act was to subject the cities of the 
commonwealth to legislation appropriate 
for their respective classes ; and, if there 
was nothing more in the case, the conten- 
tion of the respondent might well be main- 
tained. 

The Act of May 23, 1889, entitled "An 
Act providing for the incorporation and 
government of cities of the third class," 
limits and defines, however, the term 
"cities of the third class," and, by its 
terms, excepts from that class cities which 
have not accepted the provisions of the 
Act of May 23, 1874. The city of Frank- 
lin never having accepted the provisions of 
the Act of May 23, 1874, is not, therefore, 
a city of the third class under the provis- 
ions of the Act of May 23, 1889. The 2d 
section of Article XIX of that Act provides 
that "all acts or parts of acts inconsistent 
herewith or supplied by the provisions 
hereof, be and the same are hereby re- 
pealed." The provisions of § 1 of the 
Act of May 8, 1889, are inconsistent with 
the provisions of § 1 of Article XIX of 
the Act of May 23, 1889, for it cannot be 
supposed that the legislature intended to 
create two classes of cities of the third 
class, one subject to the provisions of the 
Act of May 23, 1889, and the other not 
so subject. 

I conclude, therefore, that Franklin is 
not a city of the third class within the 
meaning of the several Acts of the legisla- 
ture now in force with reference to the 
classification of cities. 

Judgment is therefore entered in favor 
of the commonwealth on the demurrer, and 
a mandamus is awarded as prayed for. 
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Poundstone ts. Hamburger. 

Partnership — Liability of parti/ lending 
money, and receiving a share of profits 
in lieu of interest — Act of April 6, 
1870, P. L., 66. 

Construction of the Act of April 6, 1870, P. 
L., 56. Under the terms of this act the party 
lending money to another upon agreement to 
receive a share of the profits of the business as 
compensation for the money so loaned, in lien of 
interest, is not protected as to the money so ad- 
vanced. 

The exception in said act that such agreement, 
or the reception of profits under such agree- 
ment, "shall not reuder the person or persons 
making such loans liable as a copartner in such 
business, to other creditors of such individual, 
except as to the money so loaned," clearly indi- 
cates an intention that as to such sum advanced 
the lender is liable as a copartner, and such 
lender cannot withdraw his advances, or obtain 
a preference as to same, over the general credi- 
tors of the business in which same was invested. 

Whether under the agreements in this case, 
the defendant was liable generally as a partner, 
beyond the nloney advanced, not decided. 

Per 8terrett, J. : " Both the tenor of the act 
and the spirit of the proviso show that it was 
not intended that the lender under its provi- 
sions should control or interfere with the busi- 
ness of the borrower otherwise than as a mere 
creditor. 

Appeal of Philip Hamburger, defendant, 
from the judgment of the Court of Common 
Pleas No. 2, of Allegheny county. 

This was an action by G. W„ Pound- 
stone against Philip Hamburger, surviving 
partner of Philip Hamburger, and George 
W. Jones, partners, trading under the firm 
name of Gteorge W. Jones, for the bal- 
ance of an account of malt furnished to the 
distillery of George W. Jones at Browns- 
ville, Pa., at various times, from March 12, 
1881, to July 18, 1882, with credits for 
several payments. 

On the first trial of the case, February 
4, 1889, the plaintiff was nonsuited. Af- 
terwards the nonsuit was taken off, and the 
case was tried again before White, J., 
February 27, 1890. On this trial the 
parties agreed to a verdict for plaintiff in 
$2,144.33, subject to the opinion of the 
court on the question of (aw reserved, viz., 
whether or not under the agreements be* 



tween Philip Hamburger and George W. 
Jones, bearing date September 1, 1881, 
March 1, 1882, and September 26, 1883, 
marked Exhibits 6, 7 and 8, copies of 
which are filed herewith, the defendant 
was by virtue of said agreements in law a 
copartner, as to oreditors, of said George 
W. Jones, deceased. Afterwards, upon 
argument of counsel, on September 13, 
1890, the court, in an opinion filed by 
White J., directed judgment on the ver- 
dict for plaintiff. The defendant thereupon 
took this writ, assigning for error the action 
of the court in determining the question of 
law reserved in favor of the plaintiff. 

The substance of the agreements are set 
forth in the opinion of the Supreme Court. 

For appellant, Josiah Cohen (with whom 
were A. Israel and A. M. Brown), cit- 
ing- 
Act of April 6, 1870, P. L., 56. 

Denithorne vs. Hook, 112 Pa. St., 240. 

Burgan vs. Cahoon, 1 Pennypacker, 
320. 

1 Collyer on Partnership, sec. 19. 

Hart vs. Kelly, 83 Pa. St., 286. 

Kilshaw vs. Jukes, 3 B. & S., 847. 

Parsons on Partnership, 177. 

Molwoo et al. vs. Court of Wards, L. R. 
4 P. C. 419. 

Irwin vs. Bidwell, 72 Pa. St., 244. 

For appellee, Edward Campbell, W. 
Q-. O-uyler, D. Q. Ewing and 'Thomas 
Patterson, cited — 

Waugh vs. Carver, 2 H. Bl., 235. 

Cox vs. Hickman, 8 H. L., 268. 

Edwards vs. Tracy, 62 Pa. St., 370. 

Hart vs. Kelly, 83 Id., 286. 

Molwoo et al. vs. Court of Wards, L. R. 
4 P. C, 419. 

Pooley vs. Driver* 5 Ch. Div., 458. 

Ex parte Delhasse, 7 Id., 511. 

Badely vs. Consolidated Bank, 34 Id., 
536. 

Fowde vs. Williams, 56 L. J. Q. B., 
62. 

Coffin's Appeal, 106 Pa. St., 280. 

Opinion by Stbrrett, J. Filed Jan- 
uary 5, 1891. 

In his opinion on the question of law 
reserved, the learned judge of the Common 



Digitized by 



Google 



108 



LANCASTER LAW REVIEW, 



Pleas states, in substance, that at the close 
of plaintiff's testimony, counsel for the 
parties agreed upon the amount for which 
the verdict in favor of plaintiff was ren- 
dered, and also upon the form of the ques- 
tion reserved, to wit : 

" Whether or not, under the agreements 
between Philp Hamburger and George W. 
Jones, bearing elate September 1, 1881, 
March 1, 1882, and September 26, 1883, 
(marked Exhibits 6, Y and 8, copies of 
which are herewith filed), the defendant 
was, by virtue of t said agreements, in law a 
copartner as to creditors of said George 
W. Jones, deceased." 

There cannot, therefore, be any con- 
troversy as to the amount of the verdict, 
or the manner in which the question was 
reserved. If liable at all, the extent of 
defendant's liability is measured by the 
verdict. The only errors assigned relate 
to the entry of judgment in favor of plaintiff 
on the questions of law as stated above. 

It is unnecessary to refer in detail to the 
provisions of the agreements which consti- 
tute the basis of the reserved question. 
They are made part of the record, and 
speak for themselves. The first provides 
for the sale, by Jones to Hamburger, of 
the entire product of his distillery, on a 
sliding scale by which ninety cents per 
bushel for rye in Chicago fixed fifty-three 
cents per gallon as the price of pure rye 
whiskey* at the distillery. An advance or 
decline of four cents per bushel in the 
price of rye produces a corresponding rise 
or fall of one cent per gallon in the price 
of the whiskey. By a similar sliding 
scale, depending on the advance or decline 
of both corn and rye, the price of malt 
whiskey is also regulated. Jones binds 
himself not to manufacture whiskey for 
any other person or persons during the 
continuance of the contract, and also to use 
his best endeavors to make as much 
whiskey as the stated capacity of the dis- 
tillery will produce. 

The second agreement recites indebted- 
ness of Jones to Hamburger and the exe- 
cution of a judgment bond in his favor, in 
the penal sum of $16,000, to secure the 
payment of $8,209.36. It also provides 
for a loan of $12,000 to Jones to be used 



in carrying on his business as a distiller. 
Hamburger "is to receive in compensa- 
tion for the use of said money and loan, in 
lieu of interest thereon, one-half of the net 
profits of the business, one -half of all the 
storage accruing from goods and spirits 
stored in bonded warehouses adjoining and 
belonging to said distillery, on and after 
the first of March, 1882, and one-half of 
the profits arising from slops for feeding 
purposes. He is also to have the privilege 
of putting cattle and hogs in the pens an- 
nexed to said distillery for feeding purposes 
on his own separate account, and in such 
event, shall be allowed interest at the rate 
of six per cent, per annum on such invest- 
ment." 

Monthly accounts of the business of the 
distillery — "showing the same in full and 
in detail," — are to be rendered to Ham- 
burger. u In default of the condition of 
such accounts, or in default of payment by 
him of any one or more of said notes or 
renewals thereof, or of said indebtedness," 
etc., execution may forthwith issue for 
purpose of collecting, the whole of said in- 
debtedness and loan ; and in case the dis- 
tillery premises and appurtenances are sold 
on such execution, the sole and exclusive 
right of using the name of George W. 
Jones as a trade-mark, etc., shall pass 
thereby to the purchaser of the premises. 

It is further provided in the second 
agreement that it shall go into effect on 
March 1, 1882, and continue in force un- 
til the loan and indebtedness therein men- 
tioned, as well as any further indebtedness 
of the same nature, is fully paid and dis- 
charged. The provisions of the first 
agreement entitling Hamburger, to the en- 
tire products of the distillery, are extended 
and made part of the second agreement. 

The article of September 26, 1888, after 
referring to the provisions of the former 
agreement for an equal division of net 
profits of the distillery, sale of slops, pro- 
ceeds of storage, etc., recites the fact that 
Jones, by deed of even date, has conveyed 
to Hamburger the distillery,, fixtures, mar 
chinery, implements and all the personal 
property therein or in any, manner con- 
nected therewith, and then declares that 
by mutual consent the second agreement 
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is thenceforth mill and void, "as far as the 
division of the net profits, and of the pro* 
ceeds of storage and skle of slops connected 
with said distillery is concerned." It then 
provides that Jones shall " devote his en- 
tire time, skill, attention and Ability to the 
proper running" of the distillery, for which 
services he is to receive as his salary, "one- 
half of the net profits arising from the sale 
of all the whiskey produced in said distill- 
ery by him, the said George W. Jones, 
after first deducting all expenses of every 
character connected with the business, the 
distillery and its running." While work- 
ing under this contract Jones binds himself 
not to manufacture whiskey for any other 
person than Hamburger, and not to draw 
more than $1,200 per annum of his salary, 
etc. It is also stated in the agreement 
that part of the consideration of the sale to 
Hamburger has been appropriated to the 

Eayment of money loaned or advanced by 
im under the second agreement. 
In view of the foregoing and other pro- 
visions of the three agreements, but more 
especially those of the second, we agree 
with the learned judge of the court below 
that, as to creditors, Hamburger should be 
considered a partner, unless he is protected 
by the Act of April 6, 1870, P. L., 56. 
That Act declares "it shall be lawful for 
any person or persons to loan money to 
any individual, firm, association or corpora- 
tion doing business in this. Commonwealth, 
upon agreement to receive a share of the 
profits of such business as compensation 
for the use of the money so loaned in lieu 
of interest; and such agreement, or the 
reception of profits under such agreement, 
shall not render the person or persons 
making such loans liable as a co-partner in 
such business to other creditors of such in- 
dividual, firm, association or corporation, 
except as to the money so loaned ; provided 
that such agreement for loan shall be in 
writing ; and that this act shall not apply 
to any loan made by a member of any 
such firm, association or corporation, or to 
one who holds himself out as such, and 
shall not be construed to repeal or affect 
any portion of the loan relating to special 
partnerships ; provided, however, that any 
person so loaning under this act shall not 



hold himself out as a general partner so as 
to induce credit to be given to any party 
or parties, association or corporation, to 
whom the said loan shall be made." 

The act was evidently intended to author- 
ize' what is clearly expressed therein and 
nothing else, viz., the loan of "money to 
any individual, firm, association or corpora- 
tion, doing business in this Commonwealth, 
upon agreement to receive a share of the 
profits of such business as compensation for 
the use of the money so loaned in lieu of 
interest." It was never intended to au- 
thorize the lender to take from the bor- 
rower a covenant prohibiting him from 
manufacturing for others and securing to 
himself an exclusive right to the entire 
product of the business, together with other 
rights and privileges connected therewith, 
as was done in this case, and thus acquire 
at least as much control of the business as 
if he were an active partner therein. Both 
the tenor of the act and the spirit of the 
proviso show that it was not intended that 
the lender, under its provisions, should 
control or interfere with the business of 
the borrower, otherwise than as a mere 
creditor. It is impossible to consider the 
provisions of the first and second agree- 
ments without being convinced that their 
legitimate effect was to enable Hamburger 
to control the business of the distillery to 
an extent that would have been unwar- 
ranted in the case of an active partner, not 
invested with special and extraordinary 
powers. Special pains is taken to declare 
in the agreement itself: " It is understood 
hereby that this agreement is not, in fact, 
and is not to be construed as creating a 
partnership." Without this emphatic de- 
claration to the contrary, the parties them- 
selves might well have regarded themselves 
as partners rather than borrower and 
lender. In considering the claims of credi- 
tors of the business, it is the effect of the 
contract relation which the parties have 
formed, and not the name they may have 
seen fit to give to their contract, that must 
govern. 

While the transaction has many of the 
features of a partnership, under the guise 
of a loan authorized by the act, it is un- 
necessary to decide in this case that the 
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defendant is liable generally as a partner. 
We think, however, that he is clearly lia- 
ble under the special provision of the act 
to the extent of the money loaned, and 
afterwards withdrawn by him. In other 
words, we are of opinion that the act, 
properly construed, was intended to ren- 
der the lender liable to the creditors of 
the business to the extent of the money 
loaned or advanced under its provisions. 

In the main, our act is copied from the 
English Statute of 29 Victoria, but there 
is some difference in their phraseology. 
Our act, as we have seen, provides that 
" such agreement, or the reception of profits 
under such agreement, shall not render the 
person or persons making such loans liable 
as a copartner in such business to other 
creditors" of the borrower, "except as to 
the money so loaned." The English 
statute declares that the reception of 
profits "shall not of itself constitute a 
partnership." The words, " except as to 
the money loaned," or words equivalent 
thereto, are not employed in the 
latter. The court was therefore right 
in holding that if the money loaned 
is needed to pay other creditors, or must 
be so applied, and inasmuch as the money 
loaned and withdrawn by the defendant 
was needed for that purpose, he is liable to 
the plaintiff. 

Any other construction of the act would 
ignore the effect intended to be given by 
the exception above quoted. By necessary 
implication, the words therein employed 
limit the exemption from liability and ren- 
der the lender liable as a copartner in the 
business, at least to the extent of the 
money loaned. The assignments of error 
are not sustained. 

Judgment affirmed. 

— Pittsbg. Leg. Journal. 



&tate (Kxecuttbe IBepartment 

In re Application of the Citizens' Trust, Tax, 
Indemnity and Surety Company. 

Application by a corporation to change 
its corporate name — Protest by another 
corporation because of similarity of 
names — When will not be considered. 

February 19, 1891. By William F. 
Harrity, Secretary of the Commonwealth. 

Careful consideration has been given- to 
the matter of the application of The Citi- 
zens' Trust, Tax Indemnity and Surety 
Company to change its corporate title by 
striking out of the same the words "Tax 
Indemnity," so that such title shall read 
The Citizens' Trust and Surety Company, 
as well as to the protest against such change 
made by The City Trust, Safe Deposit 
and Surety Company of Philadelphia, and 
it has been concluded that the application 
should be granted. This decision is in 
conformity with what seems to have been 
the rule and practice of this department. 
(See in re Dime Savings Bank, 26 W. N. 
C, page 77.) 

While it is doubtless true that the simi- 
larity in the words " City " and " Citizens " 
has led and will be likely to lead to some 
confusion, yet it would seem that as the 
company protesting against the proposed 
change of name stood by and permitted 
Letters Patent .to issue to The Citizens' 
Trust, Tax Indemnity and Surety Company 
it should not now complain of the resulting 
confusion. It can scarcely be successfully 
contended that such confusion has been due 
to anything more than the use of the words 
"City" and "Citizens." 

It shall be the aim of this department 
to prevent as far as practicable the grant- 
ing of Letters Patent to corporations bear- 
ing the same or similar names ; but where 
such similarity exists, as in the present 
case, it is doubtful whether it is within the 
power of the department to interfere. 
For the reasons above indicated, the appli- 
cation for the change of name will be 
granted. 

I ought to add that I have consulted 
with the Attorney General, and that he 
concurs in this view. 
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Harried Women at Incorporators. 

Harried women cannot, under the Act of 
1887 y be made incorporators of a cor* 
p oration fot profit, and cannot act as 
treasurer of such corporations. 

February 16, 1891. Opinion by W. 
U. Hensel, Attorney General. 

Hon. William F. HARRnr, Secretary of 

the Commonwealth, Harrisburg Pa. 

Dear Sir: — In answer to the inquiries 
contained in your letter of February 12th, 
1891, regarding the competency oihfeme 
covert to be treated as a proper subscriber 
and applicant for letters patent, and to act 
as treasurer of a corporation created under 
the Act of 1874 and its supplements, I 
beg leave to say : 

1. I assume that the opinion of the 
Deputy Attorney General, dated April 
24th, 1883, to which you refer, and in 
which he stated that a feme covert cannot 
be one of the five subscribers to an appli- 
cation for incorporation, etc., was based on 
the view that the Act of 1874, providing 
for the erection of corporations, contem- 
plated that the five or more "persons" re- 
quired to form a corporation should be 
persons without any legal disability. I 
concur in that view, and am of the opinion 
that it was never contemplated by the 
legislature that married women were com- 
petent to make up this number of " per- 
sons" legally requisite to form a corpora- 
tion. 

This view is strengthened by the fact 
that the legislature, on the 9th day of 
April, 1879, passed an act (P. L., 16), 
"to remove the disability or disqualifica- 
tion of married women for acting as cor- 
porators or officers of any association in 
corporated heretofore, or that may be here- 
after incorporated, for purposes of learn- 
ing, benevolence, charity or religion." If, 
then, a feme covert was not such a person 
as was competent to be one of the five sub- 
scribers necessary in an application for 
incorporation before the Act of June 3d, 
1887, 1 am of the opinion thac she is not 
made so by the provisions of that Act. In 
construing this Act, the decisions of the 
Supreme Court have tended to restrict its 
operation to such enlargement of the 



powers of a married woman as is expressly 
embraced in the language of the Act. 
This relates to her contracts in any trade 
or business in which she may engage, for 
necessaries, and for the use, enjoyment and 
improvement of her separate estate. It 
does not relate to her competency for be- 
coming a general incorporator. I am 
therefore of the opinion that her status in 
this respect is not changed by the Act. 

2. For like reasons I am of the opinion 
that her qualification and competency to 
act as a treasurer of a corporation, for the 
purposes of the certificate to be filled in 
your office, are very doubtful. Her sepa- 
rate liability, and the liability of her sepa- 
rate estate, for such obligations and penal- 
ties as might be incurred by the treasurer 
of a corporation, are not enlaiged by the 
Act of June 3d, 1887. I am, therefore, 
of the opinion that if a certificate of incor- 
poration, presented to you, shows that a 
person named as treasurer is zfeme covert, 
it should be held to be defective on that 
ground. 

If a contrary view be entertained, it will 
practically result in three male corpora- 
tors, who may associate with them the 
wives of any two of them, being enabled 
to form a corporation ; and the established 
ruling of the Department of State, that a 
director of the corporation shall not be 
named as treasurer, will be evaded by 
designating the wife of one of them for 
that office. In the language of the Su- 
preme Court, construing the Act of June 
3d, 1887, so great a change "should not 
rest on inforence or implication from gen- 
eral words, but should appear by the ex- 
plicit and unquestionable mandate of the 
legislature." 

The above opinion was given in response 
to the following letter, and had no refer- 
ence to any particular application for in- 
corporation. 

Office of Sbc'y of Commonwealth, ) 
Harrisburg, Feb. 12, 1891. J 
Hon. W. U. Hensel, 

Attorney General, Harrisburg, Pa. 

Dear Sir: — Referring to the opinion of 

the Deputy Attorney General dated April 

24th, 1883, in which he states that hfeme 
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covert cannot be one of the five subscribers 
to an application for incorporation under 
the Act of April 29, 1874, and its supple- 
ments, and referring further to the Act of 
June 8, 1887, known as the " Married Per- 
sons' Property Act" (P. L. 1887, p. 882), 
this office desires to be advised: 

1. Whether, under the provisions of the 
Act of June 8, 1887, a feme covert is now 
competent to be treated as a proper sub- 
scriber and applicant for letters-patent 
under the Act of April 29, 1874. 

2. Whether, under the provisions of the 
Act of Assembly referred to, a married 
woman is qualified and competent to act as 
treasurer of a corporation created under 
the said Act of 1874 and its supplements. 

Asking to be advised upon the above 
matters at your reasonable convenience, I 
am Yours respectfully, 

(Signed) WM. F. HARRITY, 
Secretary of the Commonwealth. 



&8*l M** c 'ttiui$. 

Richie vs. Griffith. 

Real property — Deeds — Delivery to Reg- 
istrar. 

The grantee of a deed delivered it to the 
registrar to be recorded. Through his 
negligence it was not recorded. The 

irrantor subsequently conveyed the same 
afid to a bona fide purchaser, who had ex- 
amined the record and found no entry of 
the prior deed. 

Heldy that the bona fide purchaser could 
not be charged with constructive notice of 
the unrecorded deed, and therefore took a 
perfect title. 

—25 Pac. Rep. 841 (Wash.) 



A leading barrister of New South 
Wales recently perpetrated a delightful 
bull. "Gentlemen of the jury," he thun- 
dered, " the case for the Grown is a mere 
skeleton, — a mere skeleton, gentlemen, for, 
as I shall presently show you, it has 
neither flesh, blood, nor bones in it" In 



the adjoining colony of Victoria, Sir Bryan 
O'Loghlen, M.P., who has a national right 
to indulge in this sort of thing, gravely 
told the Supreme Court that "a verbal 
agreement is not worth the paper it's 
written on." — Irish Law Times. 



In a jury trial in a small town not many 
miles from civilization, the rural gentlemen 
into whose hands the fate of the plaintiff 
and defendant was placed were so stub- 
bornly divided that they were some twenty- 
odd hours in reaching a verdict. As they 
left the court after having rendered their 
verdict, one of them was asked by a friend 
what the trouble was. 

"Waal," he said, "six on 'em wanted 
to give the plaintiff $4,000, and six on 'em 
wanted to give him $8,000; so we split the 
difference, an* gave him $500." — Qreen 
Bag. 



A lawyer walked down the street 
recently with his arms filled with a lot of 
lawbooks. A friend meeting him re- 
marked, pointing to the books : 

44 Why, I thought you carried all that 
stuff in vour head?" 

"I do," quickly replied, the lawyer, 
with a knowing wink ; " these are for the 
judges." — Qreen Bag. 



Two men met in Tombstone, Ariiona, 
the other night, who had not seen each 
other in fifteen years. When they had 
talked together for ten minutes they dis- 
covered that they had both been on a 
coroner's jury in Montana, which, to say 
the least, was a remarkable one. The 
case was one of a roan found drowned in 
the Yellowstone river; his body was 
brought to the coroner's rooms, the jury 
summoned and the body examined. In the 
hip pocket of his overalls was found a 
Colt's six-shooter and in another pocket a 
$20 gold piece. The Justice who was 
also the Coroner, as is alsd the rule in 
Arizona at the present time, fined the 
corpse $20 for carrying a concealed wea- 
pon, and then went on with the inquest— 
Tombstone Prospector. 
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C. P. OF LANCASTER CO. 
Burkholder, Assignee, ts. Hertzler. 
Equity — Practice — Bill of account — 
Order on defendant to produce his 
books before the Master — Subpoena du- 
cesticum. 

A defendant cannot be compelled at the in- 
stance of the plaintiff in proceedings before a 
master in equity on a bill for an account to pro- 
duce his books, when the books are wanted for 
the purpose of ascertaining the state and nature 
of the account. The plaintiff has no right to go 
into the defendant's account at all until he has 
established his right to an account from the de- 
fendant. 

The books should be produced 1 , however, be- 
fore the master (or examination as to whether 
or not they show the plaintiff's right to a de- 
cree, for an account and the court will order 
them to be produced for that purpose alone on 
affidavit being filed by the plaintiff that they 
contain evidence material to that issue. 

Equity Docket No. 2, page 352. 

Order on defendant to produce his books 
before John E. Snyder, Esq., Master in 
Equity on a bill for account. 

D. G-. Eshleman and Owen P. Bricker, 
for plaintiff. 

Brown fr Hensel and D. McMullen, 
for defendant. 

January 17, 1891. Opinion by Liv- 
ingston, P. J. 

The plaintiff in his bill filed does not 
pray for any discovery whatever. He 
prays for a decree requiring respondent to 
account, and to pay over all moneys found 
to be due him. And then the usual, such 
other and further relief, etc., etc. 

An answer has been filed which denies 
all the main facts alleged in the bill in so 
far as they require the statement of an 
account, and prays for the dismissal of the 
Mil. 

A replication has been filed in and by 
which the complainant joins issue on the 
matters alleged in the answer, etc. 



So that the particular question raised 
by the pleadings in the present case, is 
whether or not the defendant shall be 
compelled to account. 

In the proceedings before the learned 
master, the complainant gave notice to 
Jacob Hertzler to produce his books. 
This, under advice of counsel, he refused 
to do, and upon the question whether the 
master should order respondent to produce 
the books demanded, the master ruled that 
he had, at that time, as the matter was 
presented, no authority to order the pro- 
duction of the books, — and under the pure 
rules of equity and equity pleading his 
ruling was strictly correct ; for when the 
books are not wanted for the purpose of a 
plaintiff's right to a decree, but for the 
purpose of carrying into effect the decree 
sought to be obtained of ascertaining the 
state and nature of the account between 
the parties, an order should not be made 
for their production. (Wigram, pi., 211.) 

The respondent by his answer filed, has 
set forth that which if it be not overthrown 
by competent evidence will be an absolute 
bar to a decree to account. And until the 
plaintiff shall have overcome this obstacle 
in his way, so far as to procure a decree 
for an account, he has no right in equity, 
to go into the accounts at all. (XJolger vs. 
Colger, 2 Wr., 258 ; Cunse vs. Walker, 6 
Phila., 295 ; Campbell vs. Knowles, 36 L. 
I., 193; Snebly et al. vs. Linnell, et al, 9 
Ibid., 193.) 

After this ruling by the master, the 
complainant had served on the respondent, 
a subpoena duces tecum, requiring him to 
produce the books called for and required 
before the master. The respondent was 
called and examined before the master as 
a witness by the complainant, but when 
the books were called for his counsel 
stated that they declined to produce the 
books called for before the master. 

The learned master was thereupon re- 
quired to decide whether they should or 
should not be produced before him. And 
in so doing he says: "The books which the 
plaintiff calls upon the defendant to pro- 
duce before the master are wanted for the 
purpose of proving a liability from de- 
fendant to plaintiff, and the right of the 
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latter to a decree for an account. If they 
contain anything showing such liability or 
right, they are evidence. Of this the de- 
fendant cannot decide. The books should 
be produced before the master, who will 
tVn determine whether or not they con- 
tain anything proving the plaintiff's right 
to a decree, and admit or exclude them 
accordingly. The master now directs that 
the books in question be produced before 
him." 

As we have seen, this could not be done 
under equity rules or practice. 

The method now adopted is a summary 
one, and came into existence with the ap- 
proval of the Act of March 27, 1865 (P. 
L., 1865, page 88; Purd. 727, pi. 17), 
which declares, "That any party in any 
civil action or proceeding, whether at law 
or in equity, may compel any adverse 
party or any person for whose immediate 
and adverse benefit such action or proceed- 
ing is instituted, prosecuted or defended, 
to testify as a witness in his behalf, in the 
same manner, and subject to the same 
rules as other witnesses ; provided, how- 
ever, that no party shall be allowed to 
compel an answer to a bill of discovery 
from an adverse party, and also compel 
him to testify." Prior to the passage of 
this act, there was no such method of pro- 
cedure. It -appears very evident that 
under the provisions of this act, a party 
may examine his adversary as a witness 
before a master, upon the matter in issue 
between them, and in this way compel a 
discovery of certain facts he considers 
material, without praying for any discovery 
from him in the bill filed. 

This Act of 1865 gives authority to the 
plaintiff to subpoena, call and examine the 
defendant as a witness, and the courts have 
held that it also includes the power to 
compel the party, as any other witness 
might be compelled, by means of a sub- 
poena duces tecum, to produce any docu- 
ment which is material to the issue being 
tried, and this was the view taken of it by 
the learned master. We think, however, 
he has stated the matter a little too broadly 
when he says, "The books which the 
plaintiff calls upon the defendant to pro- 
duce before the master are wanted for the 



purpose of proving a liability from defend- 
ant to plaintiff, and the right of the latter 
to a decree for an account. If they con- 
tain anything showing such liability and 
right, they are evidence." 

The sole issue which is presented to the 
learned master, and is to be tried by the 
evidence he is now engaged in taking, is 
whether or not the complainant is entitled 
to a decree for an account; and as to this 
point, and issue above, the master is en* 
titled to have them produced before him, 
in response to the subpoena duces tecum. 
He has no right to state accounts, or in- 
quire into accounts between the parties. 
But the plaintiff will not be at liberty to 
examine the books, or to put them in evi- 
dence for any other purpose. Nor will he 
be permitted to have possessibn of the 
books for the purpose of examining them 
as to the accounts therein contained, for 
the purpose of stating an account, or show- 
ing from such accounts a liability to com- 
plainant, for any amount or sum, until he 
shall have obtained a decree for an account 
from the Court. 

Being of opinion that the ruling of the 
learned master is correct, with reference 
to the production of the books before him, 
we recommend that they be produced be- 
fore him for his examination, with refer- 
ence to the single issue before him, the 
right of complainant to a decree for an ac- 
count, and for no other purpose. 

The complainant has not (as is usual), 
shown us by affidavit or otherwise, that the 
books he asks to be produced contain evi- 
dence material to this issue, or we should 
make an order requiring their production. 



ammon mtX8--&iitv, 



C. P. OF LANCASTER COUNTY. 
Kulp vs. Shock. 

Rule to show cause — When will he dis- 
charged — Practice — Want of appear- 
ance — A ttorney* s affidavit. 

A mere affidavit is insufficient to support a 
rule to show cause where the rule is resisted. 
It should be supported by depositions. 

A rule to strike off judgment for want of an 
appearance, will not be made absolute where 
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there is no testimony offered and the rule was 
resisted, merely on the strength of the affidavit 
of defendant's attorney on whish the rule was 
granted, that he had entered an appearance in 
time. 

January Term, 1890. No. 81. 

Rule to show cause why judgment should 
not be stricken off. 

John H. Fry, for rule. 
J. B. Kaufman, contra. 

February 16, 1891. Opinion by Pat- 
tbrson, J. 

The judgment asked to be stricken off* 
was duly entered by the alderman Decem- 
ber 27, 1889, and an appeal taken by the 
defendant January 16, 1890. The appeal 
was entered in court the same day, and 
the plaintiff, by his attorney, moved for 
judgment in court on the 20th of January 
for want of an appearance, and judgment 
was accordingly entered for the plaintiff. 
On August 23, 1890, seven months after 
the entering of judgment, defendant's at- 
torney filed an affidavit that he had entered 
an appearance on the margin of the enter- 
ing docket on the 17th of January, 1890, 
and hence urges that the judgment be 
stricken off. The simple affidavit is not 
supported by any evidence of either the 
affiant or the Prothonotary, or any of the 
clerks. The party resisting such a rule 
should have an opportunity to cross-ques- 
tion the affiant, and ascertain, if possible, 
all the circumstances bearing on the alle- 
gations in the affidavit. That he had no 
opportunity to do so was because the ap- 
pellant failed to take evidence by deposi- 
tions or otherwise in support of his affi- 
davit. A rule to show cause is an order 
made by the Court, to show cause, if any, 
why a certain thing should not be done. 
This rule is granted generally upon the 
oath or affirmation of the applicant, but 
upon the hearing, the evidence of compe- 
tent witnesses must be given to support the 
rule, and the affidavit of the applicant is 
insufficient. That is the legal practice in 
relation to rules to show cause; and in 
this case the rule was resisted, and there- 
fore the Court must refuse to make the 
rule absolute. Had the opposite party not 
objected and resisted the rule, the Court 



would of course have concurred and made 
it absolute. 

Rule is therefore discharged. 



C. P. OF LANCASTER COUNTY. 
Campbell ts. Buckius. 

Appeal by minor from judgment of alder' 
man — When good — Affidavit — Bond. 

An appeal from the judgment of an alderman 
taken by the plaintiff, a minor who himself 
signed the affidavit and bond, although he had 
brought the suit by * prochien ami, is good and 
will not be stricken off. 

May Term, 1890. No. 51. 

Rule to show cause why appeal should 
not be stricken off. 

W. H. Roland, for rule. 

B. F. Davis, contra. 

February 16, 1891. Opinion by Pat- 
tbrson, J. 

This is an appeal from the judgment of 
an alderman by the plaintiff. The appeal 
was taken, and the bail offered and accept- 
ed without objection. Since the taking 
and entering the appeal in Court, it is ad- 
mitted that Howard G. Campbell, the ap- 
pellant, is a minor, and therefore the rule 
above is asked, and it ' is urged that the 
same should be made . absolute. Our 
Courts (see McCloskey vs. Cyphert, 27 
Pa. St., 220) hold that the right of an in- 
fant to be the owner of property is as clear 
and as well protected as that of a person 
who has arrived at full age ; and his right 
to his acquisitions is not impaired by the 
fact that he is a minor, when adverse pro- 
ceedings are employed by him to obtain 
his rights. It must be done conformably 
to law, however. The bail on appeal is 
not objected to. It is the duty of the 
Court to protect the infant so far as to give 
him an opportunity to be heard, and though 
an infant must appear and defend by guard- 
ian, yet he may sue either by guardian or 
prochien ami (Hardy, a minor, by his 
guardian Boyle, vs. Scanlan, 1 Miles, 87). 
In this case a prochien ami, or next friend, 
is on the record, and is of course liable for 
costs. That is all the defendant can ask. 
The next friend is Dr. John Campbell, and 
he is so liable. 

The rule is therefore discharged. 
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C. P. NO. 4 OF PHILADELPHIA. 
Whelen vs. Phillips. 

Scire facias to revive judgment — Affida- 
vit of defense — Presumption of pay- 
ment. 

It is sufficient, for a defendant in an affidavit 
of defense to a scire facias to revive a judgment, 
to raise a legal presumption of payment. The 
presumption of payment of a judgment which 
arises after the lapse of twenty years, if unre- 
hutted, is as conclusive a bar to an action upon 
it as the statute of limitations is to an action 
upon a simple contract. 

Rule for judgment. 

Chas. Henry Hart, Esq., for plaintiff. 

F. Carroll Brewster, Esq., for defend- 
ant. 

September 27, 1890. Opinion by 
Thayer, P. J. 

The question involved in this case is, 
whether it is sufficient for a defendant, in 
an affidavit of defense to a scire facias to 
revive a judgment, to allege that more 
than twenty years have elapsed since the 
judgment was entered, or whether he is 
bound to go further than this and to swear 
in addition that the judgment has been 
paid. We are of opinion that all that the 
defendant in such a case is bound to do is 
to show that a presumption of law has 
arisen that the judgment is paid, and that 
it is incumbent upon the plaintiff to over- 
throw this presumption of law by satisfac- 
tory proof before he can succeed. This 
seems to be the effect of the decision in 
Lash vs. Von Neida, 109 P. S. R., 211. 
It has been frequently held that facts 
which overcome the plaintiff's prima facie 
title, and which are sufficient to put him to 
rebutting proof, make a good affidavit of 
defense ; that it is sufficient in an affidavit 
to set forth a prima facie defense : Hard- 
ware Co. vs. The Bank, 109 P. S. R., 
240; Bank vs. Harkness, 6 W. N. C, 
106; Chartiers Railway Co. vs. Hodgens, 
77 P. S. R., 187 ; R. R. vs. Harbaugh, 4 
Brewst., 115; Conrad vs. Rodgers, 8 W. 
N. C, 157. We have always held that 
an affidavit setting up the statute of limita- 
tions as a defense was good, without it 
being averred that defendant had not made 
a new promise. By a parity of reasoning 



an affidavit raising a legal presumption of 
payment is sufficient. Presumption of 
payment of a judgment which arises after 
the lapse of twenty years, if unrebutted, 
is as conclusive a bar to an action upon it 
as the statute of limitations is to an action 
upon a simple contract. 
Rule discharged. 

— Leg. Int'r. 



C. P. OF WYOMING COUNTY. 

B. W. Lewis, Assignee of F. O. Bunnell & Co., 
▼8. Barber & Barth and John Barth. 

Assignment for the benefit of creditors — 
Insolvent bank— r- Notes — Deposits — 
Set off. 

The insolvency of the plaintiffs who hold a 
note under seal of defeneants gives the defend- 
ants an equity to ,set off against it the amount 
of their deposit in plaintiff's hank. 

November Term, 1890. No. 57. 

Case stated. 

Harding $ Jordan, attorneys for plain- 
tiff. 

James W. Piatt, attorney for defendant. 

"And now, to wit, October 23, 1890, it 
is hereby agreed by and between the par- 
ties, plaintiff and defendant, above named, 
that the following case be stated for the 
opinion of the Court in the nature of a spe- 
cial verdict: 

That upon the 12th day of November, 
1888, Barber & Barth and John Barth, 
the defendants, gave to F. C. Bunnell & 
Co. their note for $300, a copy of which is 
hereto annexed and made a part hereof and 
marked Exhibit " A." 

That at the time the said note was given, 
and up to the 26th day of March, 1889, 
the said F. C. Bunnell & Co. were engaged 
in the banking business, and said note was 
given to them in said business by the 
makers thereof. 

That at the time the said note was 
given, the said Barber & Barth were de- 
positors with said F. C. Bunnell & Co. in 
said bank, and continued to deposit with 
them until the 12th day of March, 1889, 
when the doors of the bank closed. 

That on the 26th day of March, 1889, 
the said F. C. Bunnell & Co. made an as* 
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signment to B. W. Lewis for tbe benefit of 
the creditors of them, the said F. C. Bun- 
Bell & Co. 

That at the time said assignment was 
made, the said Barber & Barth had on de- 
posit with the said F. C. Bunnell & Co. in 
their bank the sum of $112.99, and that 
amount was credited to their bank ac- 
count. 

That said note was entered by the as- 
signee aforesaid on the 5th day of Septem- 
ber, 1890,' in this case. 

That the said F. C. Bunnell & Co., was 
at the time of said assignment, and is now, 
insolvent. 

If the Court should be of the opinion 
that the defendants are entitled to a set off 
of the amount of their deposit against said 
note, then judgment to be entered for 
plaintiff for $206.49, with interest from 
.September 5th, 1890, with costs, and if 
the defendants are not entitled to set off 
the amount of their deposit against said 
note, then judgment to be entered for the 
plaintiff for $331.86, with interest from 
September 5th, 1890, with costs. 

For the purpose of enabling the Court 
to decide the questions submitted, it is 
agreed that the facts set forth are to be 
treated and considered by the Court as if 
a petition had been presented by the de- 
fendants under oath, setting forth the facts 
as above, a rule granted thereon, and de- 
positions taken sustaining the petition. 

Either party reserving the right to sue 
out a writ of error or appeal." 

"Exhibit A. 
$800. Tunkhannock, Pa., Nov. 12th, 1888. 

Thirty days after date, for value received, I 
promise to pay F. C. Bunnell & Co. or order 
three hundred dollars, without defalcation, and 
I hereby confess judgment for said sum, with 
all fees and costs of entry, including an attorney 
fee ; and also waive the right of inquisition, ap- 
praisement of real or personal estate, all rights 
under the exemption laws of this Common- 
wealth, and all laws relating to stay of execu- 
tion. Witnessiny hand and seal, 

Barber & Barth. [Seal.] 
John Barth. [ Seal . ] 

Due December m\ 1888." 

October 80, 1890. Opinion by Sittsbr, 

The insolvency of the plaintiff gives the 
defendants an equity to set off against it 



the amount of their deposit in the plain- 
tiffs' bank. 

Patterson vs. Patterson, 8 C, 40. 

Stewart vs. National Bank, 6 W. N. C, 
899. 

Guttenday vs. L. V. Ins. Co., 14 Phila., 
689-43. 

Gochenauer vs. Cooper, 8 S. & R., 
198. 

Rose vs. Hart, 2 Smith's Leading 
Cases, pp. 846-8-9. 

Judgment is to be entered for the plain- 
tiffs for $206.49, with interest from Sep- 
tember 5th, 1890, and costs. 

Reported hy Ohae. W. Dawson, Esq., Tunic 
hannoek, Fa. 



C. P. OF LUZERNE COUNTY. 
Quick vs. Quick. 

Divorce for adultery — Evidence. 

Mere admissions or declarations unsupported 
by any other proof, or by corroborating cir- 
cumstances, are not sufficient to justify a de- 
cree of divorce on the ground of adultery. 

Libel in divorce. 

J. R. Scouton, for plaintiff. 

December 1, 1890. Opinion by Wood- 
ward, J. 

This is an application by a wife for a 
decree of divorce from her husband on the 
ground of adultery. The petition sets 
forth that the defendant has been guilty 
of adultery with a certain female whose 
name is given, and "with divers other 
persons to your petitioner unknown." 

The depositions submitted to us contain 
the testimony of three witnesses. The 
fin»t of these is the plaintiff herself. She 
testifies that she was married to the de- 
fendant on May 26, 1875 ; that she has 
lived with her husband since ; and that 'she 
has "good and sufficient reasons for be- 
lieving that the respondent had improper 
relations with other parties, and such was 
the case since his marriage with me, and 
during the past two years. He made state- 
ments to me, the import of which was, that 
he had criminal intercourse with other 
women, and had committed adultery, al- 
though he did not say so in that many 
words." 
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In regard to this testimony of the plain- 
tiff, it is sufficient to say, that, assuming it 
to be true, it amounts to nothing as evi- 
dence of adultery which would justify a 
court in decreeing a divorce. Mere ad- 
missions or declarations, unsupported by 
any other proof, or by corroborating cir- 
cumstances, are not sufficient to support 
such a judgment. This was held to be 
the fule of the law by our Supreme Court, 
in Matchin vs. Matchin, 6 Pa., 337, in 
which Gibson, C. J., summed the whole 
matter up in this single sentence : " It is a 
rule of policy not to found a sentence of 
divorce on confession alone." It was also 
held in that case that a confession by the 
wife of her own adultery is competent 
evidence of it against her only when it is 
corroborated by circumstances, and free 
from suspicion of collusion. We refer also 
to Eshbach vs. Eshbach, 23 Pa., 345. 

We have next the deposition of J. R. 
Frazer, who states that he is an intimate 
friend of the defendant, who was in the 
habit of talking with him in a confidential 
way about his "picnics with the women." 
We quote the testimony of this witness at 
some length. " He told me that he had 
criminal connection with a woman who was 
not his lawful wife, and had committed 
adultery. He did not want his wife to 
find it out. He said that the girl's name 
was Jennie Burke. * * He admitted 
to me that he had criminal intercourse with 
several other women, besides this one, at 
various times, but did not mention their 
names. * * * The respondent's pro- 
fession and occupation is that of a physi- 
cian. He said that his business as a phy- 
sician gave him good opportunity of 
becoming intimate with other women.* * * 
I do not know how I came to be sub- 
poenaed. The libellant has been aware 
that I was on the best of terms with Mr. 
Quick, and I suppose she thought I knew 
something about this case," etc. 

Assuming, as we are bound to do, in 
the absence of any denial by the defend- 
ant, or proof to the contrary, that this 
witness also speaks the truth, we have 
then a state of facts presented, which, to 
the credit of ordinary manhood, let it be 
said, is as unusual as it is nauseating. For 



every honorable instinct of true manhood, 
as well as every precept of the highest 
morality, is outraged by the miscreant 
who prostitutes his sacred professional re- 
lation as a physician, to the purpose of 
compelling gratification to his brutal lust ; 
and then glories in his shame by boasting 
of his successes to his confidential friend. 
We do not care to dwell further on the 
testimony of this witness, except to call 
attention to the fact, which he is himself 
careful to emphasize, that he knew of no 
reason for bis being subpoenaed as a wit- 
ness, except that " the libellant was aware 
that I was on the best of terms with Mr. 
Quick, and I suppose she thought I knew 
something about this case." 

The third and last witness is the de- 
fendant himself. The material portions of 
his testimony are contained in the re- 
sponses to certain questions, and are as 
follows : Q. Did you ever, since marriage, 
have criminal intercourse with Jennie 
Burke ? A. I refuse to answer that, and 
say that I am not obliged to answer that 
question. Q. Would this question tend to 
or criminate you by answering? A. I 
think it would. Q. Have you had crimi- 
nal intercourse with any other women 
besides Jennie Burke? A. I refuse to 
answer any such question. Q. Haven't 
you had some improper relations with 
other women since your marriage? A. 
Possibly there might have been some 
things that was not just proper. Q. Will 

Jou state what those relations were ? A. 
will not. 

The testimony in the case closes here, 
and all the evidence upon which we are 
asked to grant this divorce may be recapti- 
ulated thus: First, the testimony of the 
wife that she had reason to suspect her 
husband of adultery ; secondly, thp testi- 
mony of J. R. Frazer, who figures as the 
confidential friend of the defendant, and to 
whom he had confided a general statement 
of numerous post-nuptial amours; and 
thirdly, the refusal of the defendant him- 
self to respond to any questions on the 
subject, for the reason that his answers 
might tend to criminate him. We con- 
clude this opinion by a quotation from that 
of the Supreme Court in Eshbach vs. Esh- 
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bach, 11 Harris, 845, which is as follows : 
" If each evidence were made a rule of di- 
vorce, or of justification for desertion, the 
conjugal tie would become most insecure, 
for either party could talk it loose, or a 
convenient witness would never be wanting 
to sunder it by his oath." 

The decree for divorce is refused. 

— Luz. Leg. Register. 



etnq j^attrt. 



Commonwealth vs. Waldman. 

Right to trial by jury — Sunday laws — 
Shaving — Act of 1794* 

A person charged with violation of the Act of 
April 22d, 1794, relating to < the observance of 
■Sunday, is not entitled to a jury trial, but may 
be tried before a magistrate. 

While there is no legal objection to a man 
shaving himself on Sunday, or having his ser- 
-vant do it for him, the Act of 1794 does not per- 
mit a barber to keep his shop open on that day 
and follow his worldly employment of shaving 
his customers. 

Certiorari to Court of Quarter Sessions 
of Philadelphia county. 

[For opinion of Court below, see 7 Law 
Kbview, 294.] 

John H. Fow and Edward A. Ander- 
**<m, for the appellant. 

Theodore Barrett and Lewis D. Vail y 
for the appellee. 

February 16, 1891. Opinion by Pax- 
*on, C. J. 

The defendant is a barber, and was con- 
victed before a magistrate, under the Act 
•of April 22, 1794 (3 Sm. L., 177), for 
performing his worldly employment or busi- 
ness on the Lord's day, commonly called 
Sunday. The magistrate imposed the 
usual penalty, and from his judgment an 
appeal was taken to 'the Quarter Sessions 
under the Act of March 17th, 1876, P. L. 
29. The judgment was affirmed by that 
Court, and the record brought up by a writ 
•of certiorari. 

The Act of 1794 has now been in force 
for nearly one hundred years ; it has been 
before this Court in repeated instances, and 
its constitutionality sustained. It would 
~be a waste of time to refer to the cases. 
It is contended now, however, that the de- 
fendant was entitled to a jury trial, and 



that it is for a jury to say whether shaving 
a man's face apd cuttifag his hair are works 
of necessity. If such questions were sub- 
mitted to a jury, we could have no rule at 
all ; one jury would find one way, and an- 
other jury would decide the other way ; so 
that the practical result would be, that 
one barber would be compelled to close his 
shop on Sunday, while that of his rival 
would be open. The practical difficulty of 
the case cannot be met in this way, nor 
has any authority been shown for the 
claim to trial by jury. When the Legis- 
lature shall decide that in every case of a 
petty summary conviction, the defendant 
shall have the right to a jury trial, they 
will probably say so in language too clear 
to be misunderstood. 

We are now asked to say that shaving 
is a work of " necessity ," and therefore 
within the exceptions of the Act of 1794. 
ft is, perhaps, as much a necessity as 
washing the face, taking a bath, or per- 
forming any other act of personal cleanli- 
ness. A man may shave himself, or have 
his servant or valet shave him, on the 
Lord's day, without a violation of the Act 
of 1794. But the keeping open of his 
place of business on that day by a barber, 
and following his worldly employment of 
shaving his customers, is quite another 
matter ; and while we concede that it may 
be a great convenience to many persons, 
we are not prepared to say, as a question 
of law, that it is a work of necessity within 
the meaning of the Act of 1794. We do 
not make the law ; our duties are limited 
to interpreting it, and we feel ourselves 
bound by the construction which our 
predecessors have placed upon the Act for 
nearly a century. 

The Application of the Maxim 

" Sic utere tuo ut laienum non Icedas" to 
adjoining land owners has given the courts 
much difficulty, and the law on the subject 
is by no means clear ; but it is safe to say 
that few cases have gone so far as Bern- 
hardt vs. Mentasti, 42 Ch. D., 685, de- 
cided last year in the Chancery Division in 
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England. The defendant in that case, who 
kept a hotel in in a part of London where, 
as the Court said, hotels weife conveniently 
built, used in his kitchen a stove " of an 
ordinary character and well constructed." 
Kekewich, J., while admitting that this use 
of the defendant's property was perfectly 
reasonable, granted an injunction because 
the stove and the hot-air shaft connected 
with it raised the temperature of the plain- 
tiff's wine-cellar, on the other side of the 
partition wall, and made it unfit for the pur- 
pose of storing wine. He relied much on 
the case of Broder vs. Saillard, 2 Ch. D., 
692, a case of noise from a stable, which 
seriously interfered with the plaintiff's 
sleep ; it may be observed that the stable 
was built, in the language of Jessel, M. R., 
f< not as stables usually are, but next to the 
wall of the plaintiff's dwelling-house," and 
treated the reasonableness of the defend- 
ant's acts as immaterial, regarding the 
inquiry whether the plaintiff had suffered 
damage as the sole test. " The real ques- 
tion is, does he (the defendant) injure his 
neighbor?" So literal an interpretation 
of the maxim Sic utere tuo seems to call 
for the remark of Earl, J., in Campbell 
vs. Seaman, 63 N. Y., 568, 576. "It 
does not mean that one must never use his 
own so as to do any injury to his neigh- 
bor or his property ; such a rule could not 
be enforced in civilized society." As the 
law is laid down in Reinhardt vs. Mentasti, 
the question of reasonableness seems to be 
somewhat one sided ; from the defendant's 
point of view, the Court's solicitude for the 
plaintiff's wine-cellar, at the expense of his 
cooking stove, cannot seem altogether rea- 
sonable. 

It is true that Hole vs. Barlow, 4 C. B., 
N. S., 334, which laid it down broadly 
that what would otherwise be a nuisance 
could be justified by showing that it was 
done in a " convenient place," was over- 
ruled in Bamford vs. Turnley, 3 B. & S., 
62 ; but the language of the Court in the 
latter case is worthy of attention as indi- 
cating the exact scope of the decision. 
Bramwell, B., for example, who concurred 
in overruling Hole vs. Barlow, said that 
" those acts necessary for the common and 
ordinary use and occupation of land and 



houses may be done, if conveniently done,, 
without subjecting those who do them to 
an action," though the same acts would be 
nuisances if done wantonly or maliciously. 
And the leading case of St. Helen's Smelt- 
ing Co. vs. Tipping, 11 H. L. C, 642,. 
shows that the principle on which Hole vs. 
Barlow was decided cannot be wholly ig- 
nored, that the Court cannot escape consid- 
ering the nature and reasonableness of the 
act complained of. According to the 
charge ot Mellor, J., of which the House 
of Lords expressed particular approval,, 
"everything must be looked at from a 
reasonable point of view," and the jury 
must take into account " all the circum- 
stances, including those of time and lo- 
cality." In view of such expressions as 
these, and of Vice-Chancellor Knight 
Bruce's well-known observation in Walter 
vs. Selfe, 4 De G. & Sm., 315, 322, that 
the test is not to be found in " elegant and 
dainty modes and habits of living, but in 
the " plain and sober and simple notions 
among English people," one is not very 
seriously impressed with the damage suf- 
fered by the plaintiff on such facts as ap- 
pear in Reinhardt vs. Mentasti. Compare 
the remarks of Dodderidge, J., in Jones 
vs. Powell, Palmer, 536 : Si home est cy 
tender nosed que ne poit indurer Seaeole 
it doit lesser son mease. Moreover,- as is 
pointed out in 6 Law Quarterly Review,. 
114, it is not altogether easy to reconcile 
the decision with Robinson vs. Kilvert, 41 
Ch. Div., 88, where a similar radiation of 
heat from the defendant's boilers, not great 
in itself, but causing serious damage to 
delicate processes of manufacture carried 
on by the plaintiff, was held by the Court 
of Appeal not to be a nuisance. 

— Harvard Law Review. 



The New York Court of Appeals has de- 
cided that a lady who lost a cloak while 
trying on suits in a cloak store is entitled 
to recover the value of the garment and 
$50 damages for the trouble and annoy- 
ance to which she has been put. "She* 
laid the cloak on the counter in sight of 
the clerks, but when she needed it, it was 
gone." The Court ruled that the garment 
was temporarily in care of the clerk. 
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In re Estate of Christoph Haner. 
(Appeal of Schroyer et al.) 

Husband and wife — Appropriation of 
income of wife's separate real estate by 
husband — When not recoverable on his 
death — Burden of proof. 

Where a wife permits her husband for a period 
of ten years or more to receive and use as his 
own the rents of her separate real estate, she 
cannot on his death recover them from his 
estate without proof of an understanding that 
he should account for them. 

Appeal of Elizabeth Schroyer, Rudolph 
Werlin, Lina Werlin, Rudolph Hauer, An- 
ton Hauer, Magdalena Sperling, Henrietta 
Weicbgnannt, Katharine Peusens and Jo- 
seph Hauer, distributees of Christoph 
Hauer, deceased, from the definite decree 
of the Orphans' Court of Lancaster county, 
dismissing exceptions to and confirming 
the report upon the account of Barbara 
Hauer and Thomas M. Grady, administra- 
tor of the estate of Christoph Hauer, de- 
ceased, and making distribution of the 
said estate. 

Barbara Hauer, widow of Christoph 
Hauer, the decedent, was the owner, in 
her own right, of a small hotel]or tavern in 
the borough of Marietta, Lancaster county. 
Her husband, the decedent, rented this 
house in his own name from January 1, 
1877, to 06tober 12, 1887, a period of 
over ten years, and received from the 
tenants the rents. During this time they 
dwelt together and the husband paid the 
taxes on the property the cost of insurance, 
and paid for all the necessary repairs and 
some improvements. While no evidence 
was produced to show that the wife actually 
gave to her husband these rents, or allowed 
him to appropriate them to his own use, yet 
the evidence showed that she made no 
objection to her husband's collection of 
these rents and made no demand for them, 



or for an account of them, during his life- 
time. She was present when the first 
tenant was negotiating for the place, was 
present on one occasion when the third 
tenant paid his rent, and, according to the 
testimony of the fourth and last tenant, 
may have been present when he paid his 
rent. 

In April, 1887, about six months before 
his death, and after he had been collecting 
these rents for about ten years, the hus- 
band purchased a property in Marietta for 
which he paid, with his own checks, $1,- 
825.00, and took the title in the name of 
his wife. 

Christoph Hauer died on October 5, 
1887, intestate and without issue, leaving 
personal property to the value of nearly 
$10,000. 

Before Wm. A. AUee, Esq., the auditor 
appointed by the court to report distribu- 
tion of the balance, the widow claimed the 
rents collected by her husband ammount- 
ing to $3227.50, with interest from October 
1, 1887. 

The auditor allowed the widow^s claim, 
refusing to set off against it the value of 
the house bought for her by her husband, 
on the ground that it must be presumed to 
have been a gift in the absence of evidence 
to the contrary. His report contains inter 
alia the following: 

" Where a husband receives his wife's 
money he receives it as hers, and he must 
account for it or prove a gift, and the bur- 
den of such proof is on him, and failing in 

such proof, he must repay it." 

* * * * * 

To the whole of the claim the collateral 
heirs interpose the objection that while the 
above is true where the husband has re- 
ceived the corpus of the wife's estate, yet 
that the principle does not apply where he 
receives interests or incomes, that he is 
presumed to receive them and use them in 
the support of the family, and that the wife 
has acquiesced in such use, and cannot re- 
claim them. 

In support of this position, Bardsley's 
Estate, 7 W. N. C, 48, is cited. This 
case does sustain the position, but it is not 
a case decided by our Supreme Court, it is 
not obligatory on this Court, and while it 
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is decided by a judge of great learning! 
and comes from a Court of high authority, 
its reasoning does not convince your audi- 
tor, while the cases therein cited do not 
bear out the decision, and one of them, 
Martha Mann's Appeal, 14 Wright, 375, 
#eems to be to the contrary. " As to the 
interest paid by Fry, * * * ordinarily 
such a receipt would be construed to be for 
her use and as her agent; this Johnson vs. 
Johnson, 7 Casey, 450, and Graybill vs. 
Moyer, 9 Wright, 350, prove ; and we do 
not mean in the least to modify the prin- 
ciple. 9 ' In this case the Court say that 
the facts show there was a gift. * * * 

Christoph Hauer and Barbara Hauer 
had no children; there was no family- to 
educate and bring up; they kept a small 
hotel or inn in the borough of Marietta, and 
experience tells us that in such a business 
the chief labor and worry fall upon the 
wife; if there is money made she makes her 
fair share of it, and there is no presump- 
tion that her income from sources out of 
such business was expended for her sup- 
port and maintenance. Your auditor is of 
opinion that Bardsley's Estate is unsup- 
ported by reason or authority, and he can- 
not acquiesce in it. He therefore decides 
that the receipt of income of Barbara 
Bauer's estate by Christoph Hauer cre- 
ated a liability by him to her, and that in 
the absence of proof by him of a gift by 
her to him or an acquiescence by her in 
devoting it to his own uses and purposes, 
his estate must now repay it to her. 

Is the statute of limitations a bar to so 
much of the claim as is more than six 
years old ? 

In Dougherty vs. Snyder, 15 S. & R., 
84, it was expressly decided' that the 
statute only begins to run at the death of 
the husband or the discoverture of the 
wife ; that she has six years from discover- 
ture to bring her suit, and that the statute 
is no bar until that period has elapsed. 
This case has not been shaken or qualified 
in any way, but has been recognized as the 
law in many cases, in which recovery of 
claims extending over much more than the 
statutory period has been affirmed by our 
Supreme Court. See 

Kutz's Appeal, 4 Wright, 90. 



Marsteller vs. Marsteller, 12 N., 360. 

HaipiU's Appeal, 7 N., 363. 

Meckley's Appeal, 6 Out., 586." 

The Court below dismissed exceptions 
filed to the Auditor's distribution and con- 
firmed his report absolutely; whereupon 
the collateral heirs, the appellants herein, 
took this appeal, assigning for error the 
following : 

1. The Court erred ip allowing the 
claim of Barbara Hauer, widow of Chris- 
toph Hauer, for the rents of her real 
estate collected by him. 

2. The Court erred in not allowing the 
price of property purchased by Christoph 
Hauer from S. It. Stibgen, in the name of 
his wife, to be deducted from the claim of 
the wife, Barbara Hauer, for the rents of 
her real estate* collected by her husband. 

3. The Court erred in dismissing appel- 
lants' exceptions to the report of the audi- 
tor. 

4. The Court erred in confirming the 
report of the auditor. 

Qustavus Remak, Jr. y John A. Coyle, 
and Brown $ Hensel y for appellants. 

Where a wife tacitly permits her hus- 
band to receive the income of her sep- 
arate property, it is presumed that she in- 
tended to make a gift of such income to 
her husband, and she cannot reclaim it. 

Lewin on Trusts, (Blackstone Pub. Co. 
Text Bk. Series), *pp. 776, 777, Sees. 
40 and 41, *787, Sec. 67. 

1 Leading Cases in Eq. (White & Tu« 
dor, 4tb American Ed.) *505, 506. 
(Text Bk. Series) *579-58l. 

3 Chitty Eq. Dig., 2,910-2,914. 

In re Flamank, (1889) ,L. R.— 40 
Chan. Div., 461, 469. 

Canton vs. Rideout, 1 Mac. V. G. 

Edwards vs. Cheyne (1888), 13 App. 
Cas., 385, 398. 

Hale vs. Sheldrake, (1889) 60 Law 
Times Repts. N. S., 292, 294. 

Endlich & Richards on Rights and Lia- 
bilities of Married Women in Penn'a., 
Sees. 215, 216, pp. 260,261. 

M'Glinsey's Appeal, 14 Ser. & Rawle, 
64. 

Towers vs. Hagner, 8 Whart., 48, 57. 

Naglee vs. Ingersoll, 7 Barr, 185, 204. 
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May vs. May, 12 P. F. Sm., 206, 213, 

Mellinger vs. Bausman, 9 Wrights, 522, 
529. 

Hinney vs. Phillips, 14 Wright, 282. 
. Mann's Appeal, 14 Wright^ 375, 381. 

Bardsley's Estate (o. c.) 13 Phil'a., 
222, 7 W. N. C, 48. 

McArthur's Estate, (o. c.) 16 Phil'a., 
403. 

Early vs. Rolfe, 14 Norris, 58, 61. 

Powell's Appeal, 2 Out., 403, 413. 

Weitzel vs. Kepner, (s. c.) 37 Leg. 
Int., 474. 

Kerr's Appeal, 8 Outerbridge, 282, 287. 

Hamill's Appeal, 7 Norris, 363, 368. 

Allen vs. Allen, (1885) 80 Alabama, 
180. 

McGline vs. Lancaster (1885), 24 So. 
Carolina, 273. 

Lyon vs. Zimmer, (U. S. Cir. Ct. East. 
Dist. Va., 1887), 30 Federal Reporter, 
401. 

Powell v*. Hankey, 2 P. Wms., 83. 

Pawlet vs. Delavan, 5 Ves., 663. 

Parkes vs. White, 11 Ves., 225. 

Bear vs. Bear, 33 Pa., 525. 

Lyle's Estate, 11 Phila., 64. 

Graybill vs. Mover, 9 Wright, 530. 

Bachman vs. Killinger, 5 P. F. S., 414. 

Young's Estate, 15 P. F. S., 101. 

No interest is allowable during the hus- 
band's lifetime, from the date of his re- 
ceipt of his wife's estate to the date of his 
death. 

Hamill's Appeal, 7 N., 868. 

Powell's Appeal, 2 Out., 408. 

Kerr's Appeal, 8 Out., 282, 287. 

While it is admitted that a purchase by 
a husband of real estate with his own 
funds, and placing the title in his wife's 
name, will raise no resulting trust in favor 
of him or those claiming under him other 
than creditors, it is submitted that the pre- 
sumption of a gift to the wife by the hus- 
band at a time when he is alleged to be 
her debtor, is inconsistent. 

See Wesco's Appeal, 2 P. F. Smith, 
195, 198. 

And if her claim as a creditor is disal- 
lowed entirely, as we contended it should 
be, then we admit the presumption that he 
intended this house to be a gift to her, 
within the ruling of Earnest's Appeal, 106 



Pa. St., 310, and Jones vs. Bland, 112 
Pa. St., 176. 

George Nauman, for appellee. 

Where a husband receives his wife's 
money, he receives it as hers, it remains 
hers, he must account for it, and he must 
prove a gift of it or repay it. 

Johnson vs. Johnson, 31 Pa., 454. 

Mellinger vs. Bausman, 45 Pa., 528. 

Graybill vs. Mover, 45 Pa., 530. 

Hinney vs. Phillips, 50 Pa., 382. 

Martha Mann's A pp., 50 Pa., 375. 

Gicker vs. Martin, 50 Pa. f 138. 

Bachman vs. Killinger, 55 Pa., 418. 

Bergey's App., 60 Pa., 415. 

Crawford's App., 61 Pa., 55. 

Young's Est., 65 Pa., 105. 

May vs. May, 62 Pa., 213. 

Ziegler's App., 84 Pa., 345. 

Hamill's App., 88 Pa., 363. 

Meckley's App., 102 Pa., 543. 

This doctrine is not limited to cases of 
large amount or of principal only. 

The cases and authorities relied on by 
the appellants do not bear them out. 

Surely the wife's right to recover her 
money is greater than theirs to take it. 

The evidence clearly shows that when 
Hauer bought the house for his wife he in- 
tended it as a gift to her, and not in pay- 
ment of any debt he owed to her. 

Hauer vs. McGaughty, 62 Pa., 191. 

Sprenkle's Appeal, 1 Mon., 402. 

March 9th, 1891. Opinion by McCul- 
Lum, J. 

The single question presented by this 
appeal is whether a wife, who for a period 
of ten years or more, permits her husband 
to receive and use as his own the rents of 
her separate property, can, at his death, 
recover them from his estate without proof 
of an understanding that he should account 
for them. It is well settled that a husband 
who receives any portion of the principal 
of his wife's separate estate, becomes, in 
the absence of an agreement controlling his 
reception of it, her debtor for the amount 
so received, but he is not, as a general 
rule, chargeable with interest upon it. It 
lies on him to show the agreement which 
relieves him from the payment of the 
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principal, and on ber to show the . agree- 
ment which entitles her to interest, but 
the agreement in either case may be im- 
plied from the circumstances attending the 
transaction. Prior to the Act of April 11, 
1848, a husband was not required to ac- 
count to his wife or her legal representa- 
tives for the rents of property settled to 
her separate use, if he received them with 
her knowledge and approval, and without 
any understanding that he should hold 
them in trust for her. In such case 
the presumption was that the rents were 
used in the maintenance of the family, 
and that the wife intended a gift of them 
to the husband for thac purpose. In 
McGlinsey's Appeal, 14 S. & R., 64, 
Chief Justice Tilghman said: "It is a 
general principle, that where the wife 
permits her husband to receive the profits 
of her separate estate, and particularly 
where they live together and the ex- 
penses of housekeeping are paid by him, 
the presumption is, that it was the intention 
of the wife to make a gift of the profits to 
the husband. And there is great reason 
for this presumption, because the husband 
being in receipt of this money may be in- 
duced to live at a greater expense than he 
would otherwise have done, whereby the 
comforts of his wife, as well as his own, are 
increased. To call him to account there- 
fore, after the lapse of a number of years, 
might be ruinous, and would certainly be 
unjust. ,, The law on this subject was 
clearly stated by Mr. Justice Kennedy in 
his charge, at nisi prius, in Towers vs. 
Hagner, 3 Wharton 48, as follows : "Now 
according to the legal effect of the agree- 
ment made between Captain Towers and 
his wife, * * * Mrs. Towers continued to 
be the owner in equity of her estate the 
same after marriage as before. Her hus- 
band had no right whatever to her money, 
nor to the rents or profits of her real es- 
tate ; all still belonged to her, and she had 
an unquestionable right to dispose of them 
as she pleased. If Captain Towers received 
any of her rents without her consent or 
authority, he would be bound to account 
for it, and pay it to her. If, however, 
he received her rents by and with her 
consent while they lived together in peace 



and harmony, and used them without any 
complaint or objection being made by her 
for years, the presumption would be that 
such rents, so received, were a gift to her 
from him, and if so his estate would not be 
accountable. This same rule would also 
apply to the receipt of interest on money 
belonging to her, and standing out upon 
loan." The portion of the charge we have 
quoted, was approved by the court in banc, 
and the principles announced in the c&ses 
cited, have not been disputed by any de- 
cision of this Court before or since the Act 
of April 11, 1848. There is no foundation 
in reason for a different rule respecting 
rents of property settled to the separate 
use of the wife, and the rents of her separ- 
ate property held under that Act. The 
circumstances which create the presump- 
tion of a gift to the husband of the rents 
in the former case, will accomplish the 
same result in the latter. But a broad and 
plain distinction is drawn by the cases be- 
tween the receipt by the husband of the 
income of his wife's separate property, and 
the receipt by him of the principal or 
corpus of her estate. A gift of the income 
may be implied from his receipt of it with 
her consent, but a gift of the principal wilt 
not be presumed from her mere acquies- 
cence in his receipt and use of it. This 
distinction will be observed in the decisions 
which allow her to recover the corpus, but 
deny her compensation for the use of it, 
unless there is either an express or implied 
undertaking by the husband to pay inter- 
est or rent. This distinction rests, in part 
at least, upon the fact that income is 
usually applied to the maintenance of the 
family, while the effort in every well regu- 
lated household is to preserve the princi- 
pal, intact. A wife may well consent that 
the income of her separate estate shall 
enter into a common fund for family uses* 
and object to an appropriation of the prin- 
cipal of it for that purpose. The living 
expenses of the family are materially 
affected by its income, without regard 
to the source of it, and if the wife permits 
the husband to receive and apply to these 
expenses the rents of her separate prop- 
erty, the fair inference is that she intenas- 
a gift of them to him, and she will not be 
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allowed to reclaim them from him or hia 
estate. It would be manifestly unjust to 
require him to account for them, when he 
had received and expended them with her 
knowledge and approval for their joint 
benefit. It was said by Lord McNaugh- 
ton in Edwards v*. Cheyne, 18 Appeal 
Oases, 385, after a careful review of the 
English cases on this subject, that "the 
rule in equity is clear from the earliest 
times, that where the husband and wife 
have lived together, the wife cannot charge 
her husband or her husband's estate, as her 
debtor, for arrears of her separate income 
which she has permitted him to receive. 
The object of the rule, according to Lord 
Hardwicke, 4 was to prevent such accounts 
between husband and wife, which it is im- 
possible to determine according to their 
rights after the death of the parties.' * * 
Where the circumstances are such that 
the wife's consent or acquiescence may 
fairly be presumed, the presumption arises 
immediately on each receipt by the hus- 
band, and bars all claim on the part of the 
wife or her representatives." In re- 
Flamank, L. R. 40, Chancery Div. 461, 
Kay, J., said, " It has already been held 
that while a husband and wife are living 
together in perfect comity as the3e were, 
the receipt by the husband of the separate 
income of the wife may be treated as a gift 
of that separate income to him to be ap- 
plied for the joint benefit of himself and 
wife, as for the tnaintainance of their 
household and the like." An express 
consent or acquiescence of the wife need 
not be shown ; it will be implied from the 
circumstances and a course of life consist- 
ent with it, and opposed to any other con- 
clusion. 

In the case before us the appellee re- 
ceived during coverture a conveyance of a 
hotel property in Marietta, but whether 
she had a separate estate from which she 
paid for it, or it was a gift to her from her 
husband, the record does not disclose, nor 
is it material. The husband paid the in- 
surance and taxes and made repairs and 
improvements on the property, and he re- 
ceived and used the rents of it without ob- 
jection from his wife. No account of rents 
and expenditures was kept by either. They 



dwelt together in harmony and neither sup- 
posed that the relation of debtor and cred- 
itor existed between them respecting the 
income of the wife's separate estate. A 
short time before his death the husband 
purchased in the name and for the benefit 
of his wife, a house and lot for which he 
paid the sum of $1825. This transaction, 
as explained by the husband, constituted a 
gift to the wife of the property so pur- 
chased, and evinced affectionate solicitude 
for her welfare and comfortable mainten- 
ance. It was not the act of a debtor to- 
wards his exacting creditor, and it was not 
consistent with that relation. It is appar- 
ent from the evidence produced by the 
appellee for the purpose of showing that 
this transaction was a gift to her from 
her husband, that he did not regard 
himself as her debtor for the rents of her 
separate property, which he had received 
and used for their mutual benefit and 
support; nor do we find on this record 
any act or declaration of the wife manifest- 
ing disapproval of his appropriation of the 
rents, or indicating a purpose on her part 
to charge him with them. There is cer- 
tainly no evidence* that she entertained 
such a purpose while he was living. The 
first demand for an account came after his 
death, and it was then that she took the 
position that, as to the rents of her sepa- 
rate property received by him without ob- 
jection from her, he was her debtor, and as 
to the property received from him, she was 
his donee. The learned auditor sustained 
this position and allowed her the rents less 
the expenditures it was shown the husband 
had made for repairs and improvements, 
insurance and taxes. This allowance was 
placed distinctly upon the ground that 
there was no express or direct proof that 
she acquiesced in the husband's receipt of 
them. But, as we have already seen, 
this is not necessary. It sufficiently ap- 
pears that she knew that he rented the 
property, and must have known that he 
was paid for its use. The circumstances 
admit of no other conclusion. If she was 
not willing that he should receive the 
rents, she could easily have prevented it 
by a notice to the tenant. Her acquies- 
cence is shown in her failure to do so, or 



Digitized by 



Google 



136 



LANCASTER LAW REVIEW. 



to make any objection to the husband's 
action. It follows from the principles 
already considered that a gift of the rents 
to him was intended hj her, and that she 
cannot now require his estate to account 
for them. If there are no other demands 
against the fund, it should be distributed to 
the widow and next of kin under the intes- 
tate laws. 

Decree reversed and record remitted for 
further proceedings in accordance with. this 
opinion. The costs of the appeal to be 
paid by the appellee. 



Commonwealth vs. Lewis. 

Cruelty to animals — Shooting matches — 
Killing of wounded pigeon* — Act of 
March 29, 1869, P. 2/., 98. 

Under the Act of March 29, 1869, Section 1, 
the shooting of pigeons liberated from a trap, 
wouuded birds being killed as soon as possible 
after the discovery of their condition, is not in- 
dictable. There is no legal difference between 
shooting birds in this way and shooting them 
when found at large in the woods, unless need- 
less cruelty is practiced. 

Appeal from the judgment of the Court 
of Quarter Sessions of Bucks county. 

This prosecution was brought by the 
Women's Branch of the Pennsylvania 
Society for the Prevention of Cruelty to 
Animals. A proposed meeting of the 
Philadelphia Gun Club having been an- 
nounced, the agents of the Society pre- 
sented themselves and declared their inten- 
tion of making arreBts if pigeons were shot. 
As the Society had no desire to do more 
than test the legality of pigeon shooting, 
as conducted by the Club, it was agreed 
between the agents and General E. Burd 
Grubb, the president, that some person 
should be arrested, and that his case should 
be used to decide the question, without 
further interrupting the match. Accord- 
ingly, A. Nelson Lewis, Esq., consented 
to become the defendant in the proposed 
prosecution. He shot at two birds, killing 
one and wounding the other, and was 
arrested. The wounded bird was immedi- 
ately killed by one of the members of the 
Club. 



iFor the opinion of the oourt below see 
aw Rbvibw, 99.] 

Cheorge Rots and George Northtof^ 
fbr appellant. 

Thomas Earle White and Hugh B. 
Easiburn, for appellee. 

February 28, 1891. Opinion by Pax- 
son, C. J. 

The defendant was indicted in the court 
below, under the first section of the Act of 
March 29th, 1869, P. L. 22, which pro- 
vides that any person who shall wantonly 
or cruelly ill-treat, overload, beat or other- 
wise abuse any animal, shall be deemed 
guilty of a misdemeanor, etc. The .speci- 
fic charge in the indictment was that the 
defendant did "unlawfully, wantonly, 
and cruelly shoot, wound, torture, abuse, 
and ill-treat a certain pigeon," 4c. The 
jury found a special verdict, upon which 
the court below entered judgment for the 
commonwealth. We are therefore limited 
to the facts found. From the verdict we 
learn " That the defendant wgs a member 
of an association called the Philadelphia 
Gun Club, which association is accustomed 
to hold pigeon shooting matches upon its 
grounds at Andalusia, Bucks county, State 
of Pennsylvania, for test of skill of marks- 
manship. That on the 14th day of De- 
cember, 1887, the defendant attended one 
of the said pigeon shooting matches, and 
for the purpose aforesaid, fired, with a 
gun, upon certain pigeons liberated from a 
trap, killing one and wounding another. 
The bird so wounded alighted upon a tree, 
and as soon as its wounded condition was 
discovered, it was killed by a member of 
said club, for and on behalf of said de- 
fendant, according to the custom of said 
club in regard to wounded birds. The 
birds so killed were immediately sold for 
food, according to the rule and custom of 
said club." 

We have thus the finding of the jury 
that the object of this Association was to 
test the skill of its members in marksman- 
ship. In other words, it was a training 
school for sportsmen, in which they could 
acquire skill in shooting on the wing. 
This being the object of the Association, 
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the jury further found that the defendant 
attended " for the purpose aforesaid." It 
was conceded that had he killed his turd 
he weuld not have been liable under the 
Aet of 1869 ; but having merely wounded 
it, he w^s guilty of cruelty under said Act. 
So that the crime consisted, not in the fact 
ef shooting at the bird, but in wounding 
instead of instantly killing it. From the 
facts found by the jury the defendant has 
merely been punished for want of skill. 

It is doubtless true that much pain and 
suffering is often baused to different kinds 
of game by the unskillfulness of sportsmen. 
A squirrel badly wounded may yet crawl 
to its bole and suffer for many hours or 
days, and die. So with birds. They are 
often badly wounded, and yet manage to 
get away only to suffer. It was not, pre- 
tended that the Act applied to such cases. 
The sportsman in the woods is not respon- 
sible for the accuracy of his aim under the 
Act of 1869. At'the same time-, it is man- 
ifest that much suffering would be spared 
wild game if sportsmen were better trained. 
Skill in shooting upon the wing oan only be 
gained by practice. It is not so with in- 
animate objects. There, accuracy of aim 
can be acquired by shooting at a mark. 
It is conceded that the sportsman in the 
woods may test his skill by shooting it 
wild birds. Why then may he not do the 
same with a bird confined in a cage and let 
out for that purpose? Is the bird in the 
cage any better, or has it any higher 
rights, than the bird in the woods ? Both 
were placed here by die Almighty for the 
use of man. They were not given to him 
to be needlessly and cruelly tortured, and 
were there anything in the finding of the 
jury to fc show that the object of this Asso- 
ciation was to torture pigeons, we would 
not hesitate to sustain the judgment of the 
court below. But no such purpose ap- 
pears, nor is there any finding that the de- 
fendant was guilty of needless and wanton 
cruelty. The bird was immediately killed 
as soon as its condition was discovered. 

A distinction was pressed upon the argu- 
ment between the case of a captive bird 
and one at large in the woods. In the lat- 
ter instance there is a necessity to shoot it 
in order to capture it for food or other law- 



ful purpose, and if wounding results it is an 
unavoidable incident, while in the 0aae.of 
a captive bird no necessity exists for put- 
ting it to death in this way. Some -force 
may be conceded to this as an abstract 
proposition, but we do not see its applica- 
tion to the facts of this case. The right to 
kill the pigeon was and must be conceded, 
and there is no finding of the jury that its 
suffering was greater because of the man- 
ner of its death than if it had been killed in 
some other way. This is a scientific ques- 
tion which I do not feel myself competent 
to pass upon. Nor do I think the average 
juryman is any better qualified to do so. 
It may be that science in the future will 
discover the method of killing a pigeon 
with the least possible pain. So far as 
other animals are concerned, it is, perhaps, 
an open question; the attempt of well 
meaning humanitarians in a sister State to 
reduce the suffering of condemned criminals 
by putting them to death by electricity in- 
stead of by hanging, has produced a long 
controversy which can hardly be regarded 
as settled. An attempt has been made, so 
far unsuccessfully, to show that it is un- 
constitutional because of its cruelty. 

We do not say there might not be a 
violation of the act of 1869 at a shooting 
match; but in our view the facts found by 
the jury do not bring this case within it. 

The judgment is reversed. 



&8*l JBfcttXbmQ. 



Real Property— Party Walls —Rights of 
Owners. 

The party wall between the houses of 
the plaintiff and defendant was built by 
the owner of both estates, and conveyed 
as the partition-wall between the houses. 
There was no express grant or agreement 
or statute defining or limiting the rights of 
the parties. The defendant, in altering 
his house, made a considerable addition to 
the height of the wall, and the plaintiff 
brought his bill in equity to compel the re- 
moval of so much of the addition as was 
upon his side of the division line. Held, 
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that the defendant had a right to make ad- 
ditions to the wall, provided he did so 
without injury to the original wall, and 
that the bill must therefore be dismissed. 
Everett vs. Edwards, 22 N. E. Rep., 52 
(Mass.). 

This case is valuable for the discussion 
which it contains as to the rights of a joint 
owner of a party-wall when they are not 
defined by a special agreement. The 
opinion calls attention to the inconsistencies 
entailed by treating such an owner as a 
tenant in common, according to the English 
view (Watson vs. Gray, L. R., 14 Ch. D., 
192), or as a tenant in severalty of the 
half upon his own land, with an easement 
in the other half, according to the New 
York view. Partridge vs. Gilbert, 15 N. 
Y., 601. The Court, by W. Allen, J., 
proceeds to give its own solution of the 
problem, as follows : " The estate which 
the owners have in it is an estate in a 
party-wall, and the rights of the owners in 
it are found in their presumed intention in 
the mutual grant of a party-wall, rather 
thaji by classifying it with other estates, 
and deducing its qualities from the name 
given to it. In effect each owner acquires 
the right to build one-half of his wall upon 
his neighbor's land, and each contributing 
his portion of the expenses has a right to 
an equal benefit in the wall so built. The 
wall is a substitute to each for a separate 
wall, and there can be no implied limitation 
of his right to use it as he would use his 
several wall, except that he shall not im- 
pair its value to his neighbor." 

An "estate in a party-wall" is not 
mentioned in Littleton, but the recognition 
of its true nature seems to be an eminently 
sensible way of meeting, the difficulties of 
the question. — Harvard Law Review. 



Roscoe Conkling came into Charles 
O'Conor's office one day, in quite a ner- 
vous state. 

" You seem to be very much excited, 
Mr. Conkling," said Mr. O'Conor, as 
Roscoe walked up and down the room. 

" Yes, I'm provoked — I am provoked," 
said Mr. Conkling. " I never had a client 
dissatisfied with my fee before." 



"Well, what's the matter?" asked 
O'Conor. 

" Why, I defended Gibbons for arson, 
you know. He was convicted, but I did 
hard work for him. I took him to the 
Superior Court, and he was convicted; 
then to the Supreme Court, and [the Su- 
preme Court confirmed the judgment and 
gave him ten years. I charged him six 
hundred dollars, and Gibbons is grumb- 
ling about it — say 8 it is too much. Now 
Mr. O'Conor, I ask you, was that too 
much ?" 

"Well," said O'Conor very deliber- 
ately, "of course, you did a great deal of 
work, and six hundred dollars is not a big 
fee; but to be frank with you, Mr. Conk- 
ling, my deliberate opinion is that he 
might have been convicted for less money." 



Legal Precocity A farmer's son up 

in the country conceived the desire to 
shine as a member of the legal profession, 
and undertook a clerkship in the office of 
the village pettifogger at nothing a week. 
At the end of the first day's 8tudy the 
young man returned home. " Well, Tobe, 
how d'yer like the law?" was the first 
paternal inquiry. "Tain't what it's 
cracked up to be," replied Tobe. "Sorry 
I learnt it." — Brooklyn Life. 



One of the humors of law might be 
called the recent decision of the Court of 
Appeals, that a pocket of a woman's dress 
is never empty. The case was that of a 
thief being caught with his hand in a 
woman's pocket. His lawyer argued that, 
in the absence of proof that there was any- 
thing in the pocket, even a spool or a 
pocket-book, there could be no attempt to 
steal. This view was overruled. — Boston 
Journal. 
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O. C. OP LANCASTER CO. 
In re Estate of H. B. Hubley, deceased. 

Wills — Interpretation of — Bequest of 
income — When carries principal — 
Discretion of executors — When the 
court will and when will not make ab- 
solute a rule on executors to pay over 
legacies. 

A bequest of the income of a fund without 
limitations as to time or bequests over, is a gift 
in perpetuity and carries the fund itself, whioh 
fund being in the executors' hands ready for 
distribution, the Court will make absolute a 
rule on said executors to pay it over to the 
legatee. 

Where a testator bequeaths a certain sum to 
be invested and held in trust by the executors 
and the interest to be paid to the legatees dur- 
ing their lives, but empowering the executors 
when they may deem it necessary in case of 
want, to the convert into cash and pay over to 
the legatees such amounts of the principal sums 
as they may in their discretion deem necessary 
for the support of the legatees, the court will 
not make absolute a rule on the executors to 
pay over the prinoipal sums, on evidence of 
poverty of the legatees, but will leave the matter 
to the discretion of the executors. 

Rule to show cause why the executors 
should not pay out the balance in their 
hands ready for distribution to Ephraim 
Hubley, Caroline Hubley, Adaline Brenfe- 
man, Mary Ann Longsdorf and Susan Shue 
respectively. 

Brown $ Hensel, for rule. 

• November 15th 1890. Opinion by 
Patterson, J. 

The decedent, Harry Hubley died, tes- 
tate having made a will which was duly 
proved December 4th, 1888. The petition 
upon which the above rule was granted, 
Beta forth: 

"That Jacob Hubley and Henry Hubley, 
two sons, were appointed executors — that 
his said will bequeaths as follows: 

4 Item 6. — To my son Ephraim Hubley, 
I give and bequeath the sum of $1000.00 



over and' above the amount herein after 
divised and bequeathed to him, payable to 
his brothers Jacob and Henry Hubley, my 
executors herein after named in trust, that * 
they invest the same at interest on good 
real security, or in the funded debts or 
bonds of the United States, and pay over 
the interest semi-annually or when the 
same shall be collected, to my son Ephraim 
Hubley, and if in the opinion of said exe- 
cutors and trustees it is necessary to con- 
vert some portion of said sum of $1000.00 
into cash and pay the same to said Ephraim, 
Hubley for his use, then it shall be die* 
cretionary with them to pay said Ephraim 
the amount they may deem necessary for 
his support. 

Item 8. — All the rest, residue and re- 
mainder of my estate, real, personal and 
mixed whatsoever and wheresoever, I give, 
devise and bequeath as follows:- 

1. To my son Jacob Hubley, one eighth 
of said estate. 

2. To my son, John Hubley, one-eighth 
of said estate. 

8. To my son, Henry Hubley, one- 
eighth of said estate. 

4. To my daughther, Caroline Hubley, 
one-eighth of said estate so long as she 
shall remain single and unmarried, and 
after her marriage, the same shall be held 
in trust for her by my executors, payable 
only in semi-annual payments of interest 
due thereon and not transferable to her 
husband, but to be for her sole and separ- 
ate use. 

5. To my son, Ephraim Hubley, one- 
eighth of said estate to be held in trust as 
is provided in item 6th, of this will. 

0. To my daughter, Adaline Brene- 
man, wife of Wm. Breneman of Middle- 
town, one-eighth of said estate, for her 
sole and separate use, free from the debts 
of her husband, and to be invested by my 
said executors in real estate' or Govern- 
ment Bonds of the United States, of which 
the interest only shall be paid to my said 
daughter, Adaline Breneman, in semi- 
annual payments, unless after the death 
of her husband the executors desire to pay 
her, in case of great want, part of the prin- 
cipal, in which case they can do so. After 
her death the same shall revert to her 
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children, or, if she dies without issue, it 
shall revert back to my estate. 

7. To my daughter Mary Ann Longs- 
dorf, wife of John Longsdorf, I give and 
bequeath one-eighth of said estate, upon 
the same terms and conditions as devised 
to Adaline Breneman. 

8. To my daughter Susan Shue, wife 
of Harrison Shue, I give and bequeath 
one eighth of said estate, upon the same 
conditions as devised to Adaline Brene- 
man.' 

That certain portions of the real estate 
of said testator have been sold and converted 
into money, and that there now remains in 
the hands of the executors ready for dis- 
tribution the following amounts which they 
are prepared to pay on the shares of the 
respective legatees, as follows : 

Caroline Hubley $855.96 

Adaline Breneman 615.96 

Susan Shue 606.56 

Mary A. Longsdorf 509.17 

Ephraim Hubley 1522.56 

That the said Ephraim Hubley is of 
frugal character and good habits, and 
entirely capable and able to take care of 
his own property, and is at present anxious 
to convert his estate to the best possible 
advantage ; that in the judgment of said 
executors it will be to the best advantage 
of him and his children that he be paid the 
whole of his share at once. 

That the said Mary Longsdorf has 
four children living, aged respectively 14, 
15, 10 &nd 7 years, the youngest three 
being girls ; that she is entirely without 
means of supporting herself and them ex- 
cept the earnings of her husband, who is 
unable to do severe bodily labor, and is 
at present and has been for a long time 
earning no more than an average of $4.00 
per week. 

That Susan Shue is the mother of six 
children, ranging from 2 to 20 years of 
age, and that neither she nor her husband 
have any estate except his daily earnings. 

That Adaline Breneman is the mother 
of one child, that she and her husband re- 
side in Middletown, Dauphin Co., and 
have no estate save the daily earnings of 
her husband. 

And in the judgment of your petitioners 



the best interests of all concerned require 
the payment of said amounts now in the 
hands of executors, to said legatees ; that 
the executors desire to be relieved from, 
and are willing to continue in the exercise 
of the trust of said will. They therefore 
pray the Court to make an order directing 
the executors to pay the amounts above 
set forth in their hands respectively to the 
said Caroline Hubley, Adaline Breneman, 
Susan Shue, Mary A. Longsdorf and 
Ephraim Hubley. And they will pray." 

Signed by the afore named executors 
and the legatees named in the aforesaid 
petition. There is no affidavit to the said 
petition by any of the petitioners. 

Depositions were read at the argument, 
chiefly of the legatees in said will and sup- 
porting the allegations mentioned in the 
foregoing petition. I will not recite them. 
I may say, however, that they support the 
facts set forth in the foregoing petition. 

On the argument it was said that the 
executors had no intention or desire to ob- 
ject to the prayer of the petitioners — to 
the payments of the legatees as prayed for. 
This proceeding is a novel one to make or 
obtain distribution of an estate. The con- 
dition or circumstances of a legatee cannot 
be permitted to defeat the clear intention 
of the testator. To hold otherwise is 
simply to pervert the law and disappoint 
the manifest intent of the testator. Per- 
sonal estate, as is well settled, stands on a 
foundation of testatorial intention, says 
Chief Justice Agnew in Bentley vs. Kauff- 
man, 5 Norris, 101 . The principle ruled 
and announced in that case is, that "where 
it is the manifest intent of a testator to 
sever the product from its source, a be- 
quest of an estate will not carry an abso- 
lute estate in the principal." 

Guided by that rule, what should be the 
disposition of the several legacies under 
the will in question? The executors set 
forth that there is now in their hands and 
ready for distribution, certain amounts that 
they are prepared to pay on the shares of 
the respective legatees. 

As to Ephraim Hubley, under will, the 
executors are to use their discretion. The 
will in part says : " and if in the opin- 
ion of said executors and trustees it is 
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necessary to convert some portion of said 
$1000.00 into cash and pay the same 
to said Ephraim for his use, then it shall 
be discretionary with them to pay to said 
Ephraim the amount they may deem 
necessary for his support/ Under that 
provision the executors and trustees may 
.pay to Ephraim the sum of $1522.56, if 
tbey deem it necessary for his support. 

As to Caroline Hubley; "so long as she 
shall remain single and unmarried, and 
after her marriage the same shall be held 
in trust for her by my executors, the one- 
eighth of the testator's estate." The will 
gives to his daughter Caroline, so long as 
she shall remain single and unmarried, 
" the one-eighth of testator's estate," and 
the further condition is, that "after her 
marriage the same shall be held in trust 
payable only in semi-annual payments of 
the interest due thereon, and not transfer- 
able to her husband, but to be for her sole 
and separate use." That seems like an 
unqualified gift or legacy, and there is no 
gift over. Where there is a gift of the in- 
come of a fund, without limitation as to 
time, it is a gift in perpetuity and carries 
the fund itself. Millard's Appeal, 6 Norris, 
457. And the same authority says; 
* 4 Where there is no bequest over, and no 
restriction to the life of the first taker, the 
gift is absolute." We see nothing to 
make us doubt as to the testator's inten- 
tion to give his daughter Caroline an abso- 
lute legacy of the one-eighth of his estate 
—the $855.96 may, therefore, be paid to 
her, the said Caroline. 

As to testator's daughter Adaline Bren- 
eman: The will is, that he gives to his 
said daughter "one-eighth of said estate for 
her sole and separate use, free from the 
debts of her husband, and to be invested, 
by my said executors in Real Estate or 
Government Bonds of the U. S., of which 
the interest only shall be paid to my said 
daughter Adaline Breneman, in semi-an- 
nual payments, unless after the death of 
her husband the executors desire to pay to 
her in case of great want part of the princi- 
pal, in which case they can do so. After her 
-death the same shall revert to her children, or 
if she dies without issue it shall revert back 
to my estate." Rule denied in this case. 



As to Mary Ann Longsdorf,.a legatee. 
In her petition for an allowance, she says 
she has not received any part of said 
testator's estate. She asks that the execu- 
tors shall pay to her for the support and 
maintenance of herself and minor children 
such amounts of money as to the Court 
shall seem meet and proper. To her is 
willed the " one-eighth of said estate, upon 
the same terms and conditions as devised 
to Adaline Breneman," that is the lan- 
guage of the will. We cannot change or 
override the clearly expressed intention of 
the testator. The executors can do as 
they see proper. We can make no order. 
Rule denied. 

As to Susan Shue, wife of Harrison 
Shue, the will reads : "To - my daughter 
Susan Shue, I give and bequeath one- 
eighth of said estate, upon the same con- 
ditions as devised to Adaline Breneman." 
Rule denied. 

Therefore the rule to show cause is 
made absolute as to Caroline Hubley and is 
denied and discharged, as to Ephraim 
Hubley, Adaline Breneman, - Mary A. 
Longsdorf and Susan Shue. 

§amnwn ghas~~£mv. 

C. P. OF LANCASTER COUNTY. 

In re Assigned Estate of George Jaxrett 
and Wife. 

Assignment for the benefit of creditors — 
Claim for farm labor — When pre- 
ferred— When not preferred before claim 
of exemption — Acts of April 22, 1864, 
P. L., 480; April 9, 1872, P. L., 

* 47 ; May 17, 1883, P. L., 34, and 
June 13, 1883, P. L., 116. 

A claim against an assigned estate for labor 
done for the assignor on his farm as a farm 
fcand, not in the form of judgment, is not en- 
titled to preference over the assignor's claim to 
his $300 exemption. 

While the former claim would fall within the 
provisions of the Act of 1854 it would not be 
within the Acts of 1872 and June 13, 1883, and 
not being a judgment, would not be preferred 
to the latter claim under the Act of May 17, 
1883. 

Trust Book No. 12, page 62. # 

Exceptions to the report of D. H. Sen- 
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senig, Esq^., the auditor appointed to dis- 
tribute the balance in the hands of Amos 
E. Gibble, assignee. 

H. R. Fulton, for exceptions. 
W. M. Franklin, contra. 

November 15, 1890. Opinion by Liv- 
ingston, P. J. 

The exceptions are : 

1. The auditor erred in rejecting the 
claim of Harry E. Myere for Wages. 

2. The auditor erred in awarding the 
whole balance of the fund in assignee's 
hands to <Jeorge Jarrett. 

The proceedings and testimony show 
that George Jarrett, a farmer of Martic 
township, Lancaster county, Pa., being 
indebted, in the autumn of 1888, made a 
deed of voluntary assignment, in trust, for 
the benefit of his creditors, his assignee 
being Amos E. Gibble. 

On reference to the deed we find it 
contains the following, " except however, 
so much as may be exempt from levy and 
sale under execution, under an Act of 
Assembly exempting $800 worth of prop- 
erty to insolvent debtors in Such'case made 
and provided." 

So far as appears by the inventory and 
account, the assignor owned no real estate. 
The inventory shows that personal property 
to the value of $157.80 was appraised and 
set apart for the assignor, and that he 
claimed the balance $142.20 in cash. 

The assignee proceeded to settle the 
estate, and on filing his account it was 
found that the whole balance was $87.21, 
which was not sufficient to make up the 
balance of the $800 claimed by the as- 
signor under the exemption law. 

This balance was claimed before the 
auditor by the assignor, on account of the 
balance necessary to make up his $300 ex- 
emption ; and by Harry E. Myers, who ha^ 
been employed by Jarrett as a laborer on the 
farm — a farm hand — who claimed the whole 
balance as wages of labor, under and by 
virtue of the act of April 22, 1854, (P. 
L., 480), and Act of May 17, 1883 (P. 
L., 84). 

The learned auditor awarded the bal- 
ance, after payment of costs of audit, to 
George* Jarrett on account of the balance 



required to make up bis $800 exemption; 
and to this counsel for Harry E. Myers 
takes exception. 

In Schwartz vs. Bhoades, 6 Lan. L. R., 
202, it was held that farming is not such 
a business as is contemplated by the Act 
of 9 April, 1872, or by the supplement 
of 13 June, 1888, relating to wages. 
And the wages of the employees on a 
farm are not entitled t6 a preference under 
said acts. (See also Pardee's A pp., 4 
Out., 412 ; Allen's App., 82 Sm., 802 ; 
White's App., 15 W. N. C, 313 ; 14 W. 
N. C, 237 ; 5 Pa. C. C. R., 265 ; 1 
Ches. Co. R., 485 ; 4 Ches. Co. R., 128.) 

In the assigned estate of* Abdiel F. Gitt, 
(13 Phil., 494, 35 Leg. Int., 404,) it was 
held that the Act of April 22, 1854, 
giving wages of labor, not exceeding $100, 
a preference in assignments, is supplied 
by Act of April 9, 1872, only in the 
cases specified in the later act. Me- 
chanics, farm and other manual laborers 
not engaged at works, mines or manufac- 
tory, where clerks, miners or mechanics 
are employed, are in assignments still pro- 
tected by the former act. (See also Ram- 
sey's Estate, 14 Lan. Bar., 60.) There are, 
as we are aware, decisions to the contrary 
under the Act of 1854; but we are of 
opinion that the judgment of the Court in 
Oitt's assigned estate is correct; but 
whether it is or not can make no difference 
in the case under consideration. It is cer- 
tain under the decisions, that Myers's claim 
is not embraced within the provisions of 
the Act of 1872, or its supplemental Act 
of 1883. And the Act of 1854 does not 
give his claim a preference over the claim 
of the assignor for exemption under the 
Act of 1849, nor prevent the assignor from 
reserving property to the value of $300,. 
under said Act, where he has not, by his 
own act, voluntarily waived such right — 
the Act of May 17, 1883, being the 
first and only Act which gives the wages- 
of labor, to a certain amount, preference 
over a claim for the benefit of the exemp- 
tion law of 1849, in cases where judgment 
has been obtained for the claim for wages* 

The learned auditor has not erred, there- 
fore, with reference to the matters com* 
plained of by the exceptants. 
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The exceptions are now dismissed and 
the report of the auditor confirmed abso- 
lutely. 

C. P. OF TIOGA COUNTY. 
Bennett vs. Allen* 
Seah— When "L. S." not a seal- 
Judgment notes — Statute of limita- 
tions. 

In this case a judgment was entered by con- 
fession on a "judgment note," partly printed 
and partly written, dated October 8d, 1881, 
more than eight years after the note fell due. 
The note contains no testimonium clause or other 
reference to sealing. It is not witnessed. The 
signature of defendant is placed opposite, but a 
little below, the printed letters "L. S.," which 
are not enclosed by printing of any kind. No 
mark of the pen touches, or encircles, or in any 
manner encloses these letters. The space be- 
tween the signature and these letters is vacant. 

Held, that the instrument in question is not a 
specialty, and is barred by the Statute of Limi- 
tations; the letters "L. 8." simply indicate 
where the seal is to be placed, and do not con- 
stitute a seal ; and merely signing before them 
is not an act or declaration showing an adoption 
of them as a seal, or implying a seal in that 
place wherein none is made. 

Hacker's Appeal. 121 Penna., 192 [and ft Law 
Review, 94], cited and distinguished. 

D. 0. Harrowety for plaintiff. 

S. E. Kirkendallj for defendant. 

February 9th, 1891. Opinion by 
Mitchell, P. J. 

The case was called for trial February 
5th, 1891, when it was agreed in open 
Court that the case be tried before the 
Court, and the calling of a jury was 
waived and dispensed with by consent; 
whereupon the jurors in attendance and 
held for this trial were discharged, and 
the trial and arguments were then had be- 
fore the court. 

Finding of the Facts : 

The facte are undisputed and no issue 
was made in reference to them. 

The judgment in the case was entered 
by the Prothonotary upon a power con- 
tained in an instrument, partly written, 
and partly printed, ordinarily called a 
judgment note, dated at Covington in this 
county, October 8d, 1881, by which the 
defendant promised to pay the legal plain- 
tiff, J. C. Bennett, now deceased, or bearer, 
ten days after date, $81 for value received, 



with interest. The note was signed by 
the defendant below the first of two dotted 
lines, printed at the foot of it, and extend- 
ing nearly to the right hand margin of the 
instrument. Upon each of these dotted 
lines near the right hand margin of the 
note were printed the initials " L. S.," in 
large capitals, each followed by a printed 
period. The signature of the defendant 
is placed immediately to the left of the 
letters " L. 8.," but a little below them 
and the dotted line in which they were 
printed. There is a vacant space of 
nearly half an inch between the signature 
and these printed letters, and no mark of 
the pen touches them, or encircles, or in 
any manner encloses them. Nor are the 
letters enclosed by printing of any kind. 
There is no clause in testimonium in the 
note, and it is not witnessed* It makes no 
reference to signing or sealing; it is 
simply signed " Lorenzo Allen," in the 
manner before stated. 

The judgment was entered July 8, 1890, 
over eight years after the note fell due. 
Execution was issued the same day by 
order of plaintiffs' attorney. A rule to 
show cause why the judgment should not 
be opened, &c, August 18th, 1890, and 
made absolute September 8th, 1890, and 
the case ordered to be put at issue by 
plea of payment, &c, and of the Statute 
of Limitations. No affidavit was made in 
reply to that of the defendant (which in 
substance alleges that the judgment was 
entered more than six years after the note 
fell due), and no replication was made to 
the plea of the statute. No points were 
submitted in writing on either side. 

Conclusions of Law : 

The printed letters "L. S." following 
the signature to this note literally import 
the " place of the seal" — locus sigilli. 
They simply draw the attention of the 
signer to the place for making his seal. 
Unless there be some act or declaration 
of the signer showing his adoption of them 
as his seal, the instrument signed is a 
simple contract, and not a specialty. A 
place for a seal indicated by a printed 
blank is not a seal, and signing before it 
cannot imply a seal in that place wherein 
npne is made. 
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Sealing necessarily implies some act of 
him who is alleged to have sealed. There- 
fore in pleadings upon specialties, it is 
not enough to set out the in testimonium 
clause, but it must be alleged that the 
defendant in fatt sealed the instrument 
declared upon : Smith vs. Emery, 12 N. J. 
L., 7 Halst., 53. "Sigillum est cera im- 
pressa quia cera sine impressions non est 
sigilhim." It is not enough to have the 
wax to seal with ; there must be some act 
of sealing done with it. It is not neces- 
sariy in these days to use wax, but if wax 
is used it must be affixed or impressed in 
such manner aa to imply sealing, or it is 
not a seal. 

In this State, and in most of our sister 
States, any stroke of the pen in the place 
for the seal adopted by the signer is 
sufficient: Hacker's Appeal, 121 Pa., 192. 
In that case a dash of the pen after the 
signature was held a sufficient sealing, 
but there was the usual clause in testi- 
monium. But it was there said: "The 
mere fact that in the testimonium clause 
the testratrix states that she has affixed 
her hand and seal, is insufficient to con- 
stitute the instrument a writing under 
seal " if in fact there be no seal." In this 
case there is in fact no seal, and even if 
there were a clause in testimonium, the 
letters "L. S." could not reasonably be 
construed to be, or, as we think, to imply a 
seal. 

The mere preparation of an instrument 
for sealing does not imply or dispense 
with the act of sealing. Such was the 
conclusion in Duncan vs. Duncan, 1 Watts, 
332, where a deed was prepared with a 
ribbon inserted in it in such a manner that 
it occupied the place for settling opposite 
each name. One of the acknowledgments 
was taken before Chief Justice Gibson, 
and the ribbon was extended opposite his 
name in the same manner. The ribbon 
was not attached to the deed otherwise 
than by its insertion in it through slits in 
the parchment, leaving a portion of the 
ribbon over its surface opposite each name 
at the proper places for seals. 

In an elaborate opinion, the court held, 
that whether a writing be under seal or 
not, is a question of law, to be decided by 



the court from inspection of the paper 
itself, and determined that the deed was 
not properly sealed ; and in that case the 
certificates of acknowledgment contained 
a formal clause in testimonium. 

In Hacker's Appleal, supra, the court 
say: "Whether or not any mark or im- 
pression shall be held to be a seal depends 
wholly upon the intention of the party 
executing the instrument, as exhibited on 
the face of the paper itself." In this case, 
there is no declaration of an intent to seal, 
and no mark or impression showing any 
act of sealing, and, therefore, there is 
nothing shown, by inspection of the note, 
from which an intention to seal it can be 
inferred. Plainly, therefore, it cannot 
lawfully be held a specialty, and it is a 
simple contract merely : Taylor vs. Glaser, 
2 S. k R., 502; Maule vs. Weaver, 7 
Barr, 329. 

On the trial it was argued that the 
judgment is conclusive against the defend- 
ant, and that it was erroneously opened to 
allow the plea of the statute. This ques- 
tion was not argued upon hearing the rule 
to open, &c; but the rule was made 
absolute, and the trial is upon the issue 
made by entry of that plea. However, 
we have carefully examined many cases on 
the subject, and while there was, until 
lately, great conflict between the decisions 
of the lower courts, we are confident that 
our former determination is clearly sus- 
tained by the latest cases determined by 
the Supreme Court, and we adhere to it. 

When the judgment was entered in this 
case, the right of the plaintiff to recover in 
an action upon the contract had been 
barred by the statute for more than two 
years. The defendant had no day in 
court to plead what in law is an absolute 
right of defence against the plaintiff's 
claim, unless the plaintiff allege and prove 
what is equivalent to a new promise to pay 
the debt, otherwise conclusively barred by 
the plea of the statute. There is no such 
replication in this case, and no such proof. 
It is sufficient on this point to refer to the 
following cases: Ellinger's Appeal, 114 
Pa., 505, and cases there cited in the 
opinion of the court. 

We find for the defendant, and direct 
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the Prothonotary to give tiotice forthwith 
to the parties or their attorneys of the 
filing of this decision, and if no exceptions 
thereto be filed within thirty days after 
service of such notice, that judgment be 
entered by the Prothonotary for the de- 
fendant. 
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Are There Too Many Lawyers ? 

In a recent address to the American Bar 
Association, David Dudley Field, the emi- 
nent lawyer, made the following statement: 

" We have, it is computed, nearly 70,- 
000 lawyers in the country. France, with 
a population of 40,000,000, has 6,000 law- 
yers and 2,400 other officials, who do the 
work of attorneys with us, and Germany, 
with a population of 45,000,000, has in the 
same category 7 ,000. Thus the proportion 
of the legal element is in France, 1 to 
4,762; in Germany, 1 to 6,423; in the 
United States, 1 to 909. Taking all these 
figures together, is it any wonder that a 
cynic should say we American lawyers talk 
more and speed less than any other equal 
number of men known to history ?" 

Can it be doubted that the Bar of the 
United States is greatly overcrowded ? It 
may be safely asserted, as a general propo- 
sition, that every competent carpenter, 
blacksmith, tailor and shoemaker — and, for 
that matter, nearly all the incompetent as 
well — can safely make a fair living, if will- 
ing to work. It is sad to have to admit 
that as much cannot be truthfully said of 
those engaged in the practice of the law. 
The pecuniary rewards of professional suc- 
cess are insufficient to go round. To-day 
thousands of the army spoken of by Mr. 
Field, cannot, with any confidence, say how 
or whence to-morrow's bread shall be ob- 
tained. Need we wonder, then, that some 
members of this profession resort to ques- 
tionable methods to keep together body and 
soul ? Men, so situated, are sometimes 
almost driven, by the tyranny of their nec- 
essities, to encourage and promote petty or 
needless litigation, and td finally engage in 



the continuous practice of that most despica- 
ble form of professional knavery, embraced 
in the wora "shystering." Many a one 
of this class, 'starting with fair ability and 
having, by nature, reasonably honest in- 
stincts, can exclaim, with Shakespeare's 
starveling apothecary : " My poverty and 
not my will consents." It may be re- 
marked here that one of the curses of pro- 
fessional life is the real or seeming neces- 
sity to keep up appearances, involving ex- 
penses unknown to most other callings. 
All things considered, is it not to the honor 
of our profession that, even among its poor- . 
est and humblest members, only a compara- 
tive few are governed by the spirit of the 
pettifogger ? 

What are* the causes of this overcrowd- 
ing? Among them, in addition to that 
strong leaning and laudable ambition which 
should influence every young man in choos- 
ing a profession, may be enumerated the 
following : a dislike to manual labor, and, 
sometimes, indeed, to labor of any kind ; 
a feeling that trade and mechanical pursuits 
are not quite " genteel " enough ; and last, 
but not least, the gross exaggerations pre- 
valent as to lawyers' incomes; exaggera- 
tions, by the way, too often fostered by the 
foolish vanity of lawyers themselves. The 
gains of the few serve as a standard 
whereby to measure the gains of the many. 
The receipt of a very large fee by some 
prominent or fortunate practitioner is al- 
ways trumpeted abroad and usually arouses, 
in the minds of embryo lawyers and their 
hopeful friends, false and delusive expecta- 
tions, similar to those excited in the public 
breast by the story of some one drawing a 
big lottery prize. The half truth — half 
falsehood — that there is " always plenty of 
room at the top," has misled many an 
aspiring youth. As well might it be said 
that every one capable of being president 
will ultimately get the office if he diligently 
seek it ; that an ordinary loaf will, without 
a miracle, feed ten thousand people ; that 
one horse can carry fifty riders, or that all 
the birds of the air can roost on the top of 
a single tree. Moreover, how few of those 
admitted to the bar have enough of what 
may be termed legal instinct to enable 
them to reach the top, however strong may 
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be their ambition and earnest their striv- 
ings ? " Which of 70a by taking thought 
can add one cubit onto bis stature ?" Un- 
doubtedly a lawyer may improve himself 
greatly by study and experience, but these 
two things never made nor ever will make 
a great lawyer out of one who lacks the 
peculiar mental attribute just mentioned. 
It is somewhat to be feared that there are 
members of the bar whose anxiety to ap- 
pear in the role of preceptors (?) is so 
great as to lead them to encourage persons, 
having neither sufficient education nor apti- 
tude, to engage in the study of the law. 

How can the conditions and tendencies 
which lead to the overcrowding of the bar 
be lessened? With the view to afford a 
partial remedy, at least, I venture to offer 
the following suggestions : To begin with, 
the courts should raise the standard of ad- 
mission. Every student should have at the 
start a good moral character, and a thor- 
ough education in the ordinary English 
branches, with at least an elementary 
knowledge of Latin. He should be re- 
quired to diligently study the law for not 
less than three years — a four years' course 
would be still better. Before commencing 
his legal studies, he should undergo a pre- 
liminary examination, which, as well as the 
final examination, should be searching and 
thorough, and not as is now too often the 
case, especially in the States west of us, a 
mere matter of form, where it is required 
at all. In this way, quantity will be sac- 
rificed to quality, and we may reasonably 
hope to recruit the profession mainly with 
cautious, honorable men, well learned in 
the law, and to largely exclude ignorant, 
vulgar and unscrupulous money-grubbers 
and empty blatherskites. It was recently 
remarked, in my hearing, that these re- 
quirements might now and then shut out 
men of the Abraham Lincoln stamp. This 
is sheer nonsense. Lincoln's preliminary 
law studies covered a period of more than 
five years. Furthermore, although un- 
aided by teachers, and struggling with 
utter poverty, he became proficient in 
nearly all the branches of a good English 
education before his admission to the bar. 
A close study of Kirkham's quaint little 
grammar, together with the careful read- 



ing of good books, enabled him to speak 
and write his native language with more 
vigor and correctness than are usually 
shown in the productions of nineteen out of 
twenty of our college graduates. It must 
also be remembered that things have 
greatly changed since Lincoln was a youth. 
To-day the opportunities, both in and out 
of schools, for obtaining an education, are 
so cheap and ample that no one should have 
the effrontery to seek to enter any learned 
profession insufficiently prepared. Knowl- 
edge, like wisdom, in the days of old, 
" crieth without, she uttereth her voice in 
the streets." But, apart from all this, we 
should not forget that the legal profession 
exists, solely, to serve the public in an in- 
telligent and practical way, and not to fill 
the place of an intellectual wet-nurse. 3\> 
the client who complains that he has been 
condemned to lose life, liberty or property, 
through his lawyer's gross incapacity, it is 
no sufficient answer to say that he suffers in 
order that an untutored genius may learn 
to use his legal wings. 

In the next place, lawyers and law school 
professors should be cruelly honest and 
candid in their information and advice to 
young men who contemplate studying law 
with the expectation of gaining fame and 
fortune through its practice. No greater 
kindness can be shown the incompetent 
than to tell them plainly of their unfitness. 
As to the competent, we should neither de- 
lude them nor permit them to delude them- 
selves with false hopes. Their attention 
should be directed not only to those who, 
by much good hap and strong endeavor, 
reach the green spots in the desert, but as 
well to the many others who, with weary 
feet and hearts forever hungering, pursue 
the mirage to the far horizon's edge and 
pass from view— embittered and unsatisfied. 

"No bowered rest for these, in Arcady, 
No songs of murmuring streams." 

John J. Wickham, 
In Pittsburg Legal Journal. 
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C. P. OP LANCASTER COUNTY. 

Winters vs. Homsher, defendant, and Siegel 

et al., garnishees. 

Aldermen and justices of the peace — At- 
tachment-execution — When judgment 
against garnishees improper — Cer- 
tiorari. 

An answer of the garnishee in attachment- 
execution denying his indebtedness to the de- 
fendant prevents the alderman from giving judg- 
ment against tbe garnishee where the plaintiff 
did not demand an issue. 

An alderman gave judgment in attachment- 
execution, against the garnishees although they 
had in their answers denied having any funds of 
defendant in their hands, no issue haviug been 
demanded. The garnishees took out a certiorari 
more than twenty days after the judgment but 
within twenty days of tbe issuing of execution 
thereon, alleging want of notice and irregularity 
in judgment. 

Held, that the court would set aside the exe- 
cution with an intimation that defendants 
should ask for a rule to appeal nunc pro tunc. 

June Term 1890, No. 40. 

Certiorari. 

B. F. Davis, for plaintiff. 

Philip D. Baker j for garnishees. 

The alderman's record contains the fol- 
lowing: 

" And now, to wit December 12th, 1889, 
garnishees appear and answer as follows : 

P. D. Baker one of the garnishees: 4 I held 
sale on November 5, 1889, and realized 
about nine hundred dollars, and took notes 
at five months which will mature between 
April and May next, 1890. If all these 
notes are paid there will be in my hands a 
balance of one or two hundred dollars to go 
to the father of the defendant, and not de- 
fendant.' Benj. Siegle, garnishee: ( I bought 
at the sale of William Homsher to the 
amount of $89.50 and gave note to P. D. 
Baker or to Baker and Uartman, I can not 
remember which.' And now December 12, 
it appearing that garnishees have in their 

Eossession and control to the amount of two 
undred dollars and upwards belonging to 
said defendant, therefore judgment, etc." 



The garnishees thereupon took out the 
above certiorari. 

January 17, 1891. Opinion by Pat- 
tbrson, J. 

The following exceptions are filed to the 
proceedings of the justice of the peace, viz: 

1st. The facts elicited at the hearing of 
the case which appear on the face of the 
record do not justify a judgment against 
garnishees. 

2d. No notice was given to garnishees 
of judgment being declared against them 
until after day of appeal, notwithstanding 
Alderman Halbach promised the day of 
hearing to give garnishees notice of his 
judgment, which promise was implicitly re- 
lied upon. 

3d. The judgment against garnishees was 
clandestinely and improvidently obtained. 

One of the garnishees adds to the said 
exceptions the following affidavit, to wit : 
" Philip D. Baker esq., being duly affirmed 
according to law, says that'after he, one 
of the garnishees, answered and testified in 
the above cause judgment was not imme- 
diately rendered, and further says that 
Alderman Halbach promised to notify him 
what he might do in the premises, that he 
Halbach never gave notice to him Philip 
D. Baker and other garnishees that judg- 
ment was passed against them, and the 
only notice that they had of said judgment 
was after appeal day had passed." 

In his case the Alderman after the gar- 
nishees had answered the interrogatories 
submitted to them, passed judgment against 
them, although every one of them made 
affidavit that he had no funds or money in 
his hands belonging to the defendant, 
debtor, nor did they owe him anything. 
That was error. It is competent for the 
plaintiff notwithstanding the answers of the 
garnishees to require the issue to be tried 
before the justice, and if the record shows 
a trial, the court cannot on certiorari re- 
view the correctness of the justice's con- 
clusions from the evidence. In the case be- 
fore us there was no such trial. In 2 Kulp 
337, Houpt, garnishee, vs. Lewis,it was held 
" where a garnishee in his answer denies 
any indebtedness to defendant, as an indi- 
vidual as principal, but admits that he has 
had dealings vnth him as agent, the answer 
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will prevent judgment against the gar- 
nishee." This is only mere justice to the 
answering garnishee. We could cite other 
authorities to the same point, but it is 
needless. It is not permissible, as the re- 
cord stands, to reverse the judgment, the 
proper time to make the certiorari agit- 
able to accomplish that, having expired be- 
fore certiorari issued. However the cer- 
tiorari was issued within twenty days after 
the execution issued and therefore it can 
lawfully be set aside by the court in this 
case. We will not comment on the facts 
elicited by depositions taken by the parties. 
On one side it is testified that the Alderman 
promised, after the garnishees put in their 
answers, that he would inform them or 
their attorney, who was also a garnishee, 
when he- had passed judgment, and that in 
default of such information, the time 
wherein an appeal could be taken expired. 
As to that, the Alderman denied having 
made any such promise, and so testified. 
Other witnesses pro and con testified on 
that point and hence the court must leave 
it an open question. There having been 
error in the trial as before stated, we feel 
justified in setting the execution in this case 
aside, with the intimation that should the 
defendants ask for a rule to show cause why 
they should not be permitted to appeal nunc 
pro tunc y the court would hear them in 
bank. The first exception is sustained. 

The execution in this case issued May 
24th, 1890, is now set aside. 

$rfthmis jfeowt. 

O. C. OF LANCASTER CO. 

In re Estate of James Woodrow, dee'd. 
(No. 2.) 

Devise of real estate charged with dower 
— Jurisdiction of Orphans 9 Court to 
order payment of dower — When dower 
should be paid out of testator's estate. 

Where a testator devised a farm which he had 
purchased at an Orphans' Court sale subject to 
a dower, without specifying whether or not the 
devisee should take it subject to the said dower, 
the amount of the said dower should be paid on 
the death of the widow, out of the testator's 
estate and not by the devisee. 

The Orphans' Court has jurisdiction to so or- 
<Jer and decree under the Act of May 17, 1866. 



Rule on A. J. Eberly, surviving excutor 
of the will of Robert A. Evans, Dec. 2, to 
show cause why the sum of $894.45, dower, 
with interest and costs, should not be paid by 
him as executor out of the funds of the estate 
of the said Robert A. Evans, deceased. 

George Nauman, J. W. F. Swift and 
H. R. Fulton, for rule. 

-4. J. Eberly, contra. 

January 17, 1891. Opinion by Pjki- 

TERSOK, J. 

As directed by the court in an opinion 
filed May 13th, 1890, application was duly 
made to the court by petition on the 24th 
of May, 1890, for a rule on A. J. Eberly 
esq., surviving executor of the will of Rob- 
ert A. Evans, deceased, to show cause why 
he as executor should not be made a party 
to the record in the said proceedings set 
forth in the opinion of the court filed as 
aforesaid on May 13th, 1890; [See 7 Law 
Review, 209] and why said sum of $394.- 
45 dower, with interest and costs, should 
not be paid by him as executor out of the 
funds of the estate of the said Robert A. 
Evans, deceased. 

A rule returnable June 7th, 1890, was 
issued and duly served on A. J. Eberly esq., 
executor, on the 27th of May, 1890 ; and 
accordingly he appeared and filed his an- 
swer to the said rule or citation, which was 
filed in court on June 7th, 1890. 

The surviving executor in his answer sets 
forth in the exact words as contained in the 
last will of Robert A. Evans the devise of 
the said farm, purchased from the adminis- 
trators of James Woodrow, at Orphans' 
Court sale, and at which sale said Robert A. 
Evans became the purchaser and received a 
deed for same charged with the dower afore- 
said, and remained and continued to be the 
owner of the said premises until the date of 
his death, to wit: August 28th, 1889. 

The testator bequeathed to his wife, 
Catharine E. Evans, all his household 
goods, carriage horses, carriages and other 
chattels and twenty-five hundred dollars, 
absolutely — then his dwelling house during 
her life — then he bequeaths fifty thousand 
dollars to his executors in trust, to pay ber 
the interest thereof, after deducting ex- 
penses, semi-annually. As before stated, 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



189 



Robert A. Evans accepted a deed, being 
the purchaser, at an Orphans' Court sale 
by the administrators of James Woodrow, 
deceased, charged with the widow's dower, 
to wit : $894.45, and paid the interest on 
the same during his life and up to his 
death. And the widow of the said Robert 
A. Evans refused to accept the provisions 
of testator's will and claimed her dower. 

Also said widow petitioned the court to 
appoint appraisers to value and appraise 
the real estate of her said husband, which 
was done, and the appraisers so appointed 
valued and appraised the said " Woodrow " 
farm with dower of $1000.00. 

The devisees of said farm are restricted 
in the enjoyment of their devise, therefore, 
it being encumbered with the said Wood- 
row dower and also the statutory dower of 
$1000.00, the interest payable to the widow 
of Robert A. Evans during her lifetime. 

Now, the will of Robert A. Evans does 
not refer to or mention in his devise of the 
said " Woodrow " farm, the dower lien 
aforesaid due to the Woodrow heirs. 
What was the intention of the testator? 
Was it that the devisees should pay the 
•aid dower lien ? The will is the law of 
his estate. No such intention is apparent. 
Here the Woodrow dower lien forms part 
of the price of the purchase money agreed 
to be paid by Robert A. Evans, and he 
would most likely suppose his estate would 
have to pay it. It was ruled in Metzgar 
and Gernert's Appeal, 21 Smith, 830, that 
where land is sold subject to purchase- 
money, and interest due a third person, it 
is a covenant by the vendee to pay such 
purchase- money : it need not appear affirm- 
atively that such encumbrance was pay- 
able out of the purchase-money. 

In HofTs Appeal, 12 Harris, 200, Hoff 
had bought land subject to a mortgage, 
which he made his own debt. He be- 
queathed the land to his wife. It was held 
that his executors ought to pay the mort- 
gage. But is not the rule in Sandoe's Ap- 
peal, 15 S., 314, applicable and ruling in 
this case ? " Where a widow elects not to 
take under a will, her substituted devises 
and bequests are a trust in her, for the 
benefit of the disappointed claimants to the 
amount of their interests therein." " A 



Court of Equity will sequester the benefit 
intended for the wife to secure compensa- 
tion to those whom her election disap- 
points." See also Young's Appeal, 12 
Outcrbridge, 17. In Parson's Equity cases, 
vol. 1st, p. 367, it is said : " It is a rule of 
equity, that the devisee of lands, which the 
devisor has before or after making his will 
charged with a mortgage, is entitled to 
have his lands exonerated therefrom out of 
the testator's personal estate, unless the 
devisor indicates an intention that the de- 
visee should take them cum onere" " The 
personal estate is the natural fund for the 
payment of the debts of a testator," etc. 
In this case the testator had purchased at 
Orphans' Court sale, under proceedings in 
partition. The Act of 1866, already 
quoted, provides, that in all cases in which 
in proceedings in the Orphans' Court of any 
county, any money has been charged upon 
real estate payable at a future period, etc., 
such court shall proceed according to 
equity to make such decree or order as 
shall be just and proper. Therefore, it is 
now, to wit January 17th, 1891, ordered 
and decreed that A. J. Eberly esq., the 
surviving executor of Robert A. Evans, 
deceased, pay the said charge of dower 
upon the farm or tract of land mentioned and 
described in the petition, the property of 
said Robert A. Evans at his death and situ- 
ated in Little Britain Township, Lancaster 
county, containing 116 acres, more or less, 
being three hundred and ninety-four and 
forty-five hundredths dollars ($394.45) 
and all interest due thereon, and also the 
costs of this proceeding. 

gtnpnmq {%ot$rt. 

In re Petition of George E. Sparrow. 
Liquor Licenses — Remonstrances — Dis- 
cretion of court — Mandamus — When 
will be refused — Duties and responsi- 
bilities of the court. 

The Court of Quarter Sessions refused an 
application for a license to sell liquors at retail 
for the reason only "that there is a decided 
preponderance against granting of the license 
in favor of the remonstrances that have been 
filed against it." On mandamu* from the Su- 
preme Court, held, that the fact that the remon- 
strants exceeded in number the petitioners for 
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the license was not conclusive on the court be- 
low, otherwise we would have local option 
without the sanction of an Act of Assembly, 
yet enforced by the judiciary ; but that while 
the court in this case had undoubtedly attached 
great weight to the remonstrances, he did not 
appear to have wholly substituted the judgment 
of the remonstrants for his own, and the re- 
monstrances appeared to be of sufficient weight 
to convince him that the license was not a mat- 
ter of public necessity ; that consequently there 
was no abuse of discretion in refusing the 
license, whatever might be said as to whether 
it was rightly exercised. Therefore mandamus 
refused. 

The law not only gives to the judges of the 
Court of Quarter Sessions the discretion of 
granting or refusing licenses, but also requires 
such discretion to be exercised in a sound 
judicial manner, and also casts upon them the 
responsibility. That responsibility they cannot 
evade by throwing it upon the remonstrants or 
upon this court. To refuse a license because in 
the mind of the judge there is a belief that 
license should not be granted at all, as a matter 
of policy, is to make law, not to administer it. 
The judge to whom an application is made may 
hear remonstrances, and it is his duty to give 
them due weight. But after all the respon- 
sibility rents with him, and he must exercise his 
own judgment and discretion in the light which 
such aids have furnished. 

In re application of George E. Sparrow, 
for writ of mandamus to the Court of 
Quarter Sessions of Mercer county. 

For petitioner, Wm. Henry Rex^A. F. 
Henlein, and E. P. £ A. J. Gillespis. 

November 8, 1890. Opinion by Pax- 
son, C. J. 

This was a writ of alternative mandamus 
directed to the Honorable S. S. Mehard, 
President Judge of the Court of Quarter 
Sessions of Mercer county, requiring him 
to show cause why he should not grant a 
license to sell liquor at retail, to George 
E. Sparrow, the petitioner. To the alter- 
native writ the learned judge makes a very 
full return, setting foith, inter alia : — 

(a) That the said applicant is a citizen 
of the United States and of this Common- 
wealth, of temperate habits and of good 
moral character. 

(6) That the National Hotel, for which 
said license was prayed, was then and still 
is a good hotel and necessary for the ac- 
commodation of the public and the enter- 
tainment of strangers and travellers. 

(c) That the borough of Greenville, 
where the said hotel is located, has a 



population of nearly four thousand persons, 
and there was then and is now no licensed 
house in said borough, or within twelve 
miles of it. 

(d) That remonstrances were filed 
against said application, wherein it was 
alleged that said license was not a matter 
of public necessity ; that said license was 
not necessary for the accommodation of 
the public and the entertainment of 
strangers and travellers; and that the 
granting of said license would be detri- 
mental to the public good, and an injury 
instead of a benefit to that community. 

(e) That these remonstrances were 
signed by eight hundred and seventy 
citizens of said borough of Greenville, of 
whom two hundred and seventeen were 
males, and six hundred fifty-three were 
females, and all of whom were above the 
age of twenty-one years. 

(/) That additional petitions, asking 
that said license be granted, were likewise 
filed, wherein it was alleged that such 
license was necessary for the accommoda- 
tion of the public and the entertainment of 
strangers and travellers, and that the 
applicant was a fit person to whom to grant 
such license. That said additional peti- 
tions were signed by five hundred and 
ninety-two citizens of said borough, of 
whom four hundred and seventy one were 
males and one hundred and twenty-one 
females, all of whom were above the age 
of twenty one ye^ra. 

(#) That thereupon your respondent, 
representing the Court of Quarter Sessions 
of the Peace in and for the county of 
Mercer, having due regard to the number 
and character of the petitioners for and 
against said application, considered that 
the clear preponderance was in favor of 
the remonstrants and against the petition- 
ers; and therefore determining that the 
license prayed for was not necessary for 
the accommodation of the public and en- 
tertainment of strangers or travellers, 
refused to grant the same. 

(A) The respondent respectfully states, 
that he is of opinion that, notwithstanding 
all the facts favorable to complainant's 
application above set forth, the preponder- 
ance of the remonstrants against, over the 
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petitioners for said license, was of itself a 
sufficient ground for concluding that the 
same was not a matter of public necessity, 
and therefore a just and lawful ground for 
refusing to grant it; and that this opinion 
is based upon our Acts of Assembly as 
interpreted by your honorable court. 

It would nave been sufficient for the 
learned judge below to have returned, 
that he had considered the petitions and 
the remonstrances, and that in the exercise 
of his discretion be had refused the license. 
His return is very full, however, and he 
has placed upon the record all the facts 
bearing upon this application. It presents 
a case, differing in many respects, from 
any we have had before us, and we may 
assume that he made such return in order 
to enable us to apply the law to the pe- 
culiar facts of the case. 

"We have decided repeatedly, in lan- 
guage too plain to be misunderstood, that 
the granting of a license to sell liquor by 
retail, rests in the sound discretion of the 
court below. In Reed's Appeal, 104 Pa. 
St., 452, we said: "The action of the 
court in granting the license complained 
of, is something that we cannot review, 
that being a matter of discretion, though 
we are satisfied that there was a misap- 
prehension of the Act of 22d March, 
1867." In the late case of Radenbush's 
Petition, 120 Pa. St., 828, in alluding to 
this discretion, we said: "It has been 
exercised by that Court (Quarter Ses- 
sions), time out of mind, and the power 
has again and again been affirmed by this 
court. This discretion, however, is a 
legal discretion, to be exercised wisely 
and not arbitrarily. A judge who re- 
fuses all applications for license, unless 
for cause shown, errs as widely as the 
judge who grants all applications. In 
either case it is not the exercise of judicial 
discretion, but of arbitrary power. The 
law of the land has decided that license 
shall be granted to some extent, and has 
imposed the duty upon the court of ascer- 
taining the instances in which the license 
shall be granted. In order to perform 
this duty properly the Act of Assembly 
has provided means by which the con- 
science of the court may be informed as to 



the facts ; it may be by petitions, re- 
monstrances or witnesses, and we have no 
doubt the court may in some instances act 
of its own-knowledge/' In Schlaudecker 
vs. Allonsbau, 72 Pa. St., 20, Mr. Justice 
Agnew, in referring to the same subject, 
said: "Whether any or all licenses 
should be granted, is a legislative, not a 
judicial question. Courts sit to administer 
the law fairly, as it is given to them, 
and not to make or repeal it. The law 
of the land has determined that licenses 
shall exist, and has imposed upon the court 
the duty of ascertaining the proper in- 
stances in which the license shall be 
granted, and therefore has given it to tho 
court to decide upon each case as it arises 
in due course of law. The act of deciding 
is judicial, and not arbitrary or wilful. 
The discretion vested in the court is, there- 
fore, a sound judicial discretion ; and to be 
a rightful judgment it must be exercised in 
the particular case, and upon the facts and 
circumstances before the court, and after 
they have been heard and duly considered; 
in other words, to be exercised upon the 
merits of each case, according to the rule 
given by the Act of Assembly. To say 
that I will grant no license to any one, or 
that I will grant it to every one, is not to 
decide judicially on the merits of the case, 
but to determine beforehand without a 
hearing, or else to disregard what has been 
heard. It is to-be determined not ac- 
cording to law, but outside of law, and it 
is not a legal judgment, but the exercise of 
an arbitrary will." 

1 have given these copious extracts from 
the opinions of this court to emphasize the 
fact that the law not only gives to the 
judges of the Court of Quarter Sessions 
the discretion of granting or refusing 
licenses, but also requires such discretion 
to be exercised in a sound judicial manner, 
and also casts upon them the responsibility. 
That responsibility they cannot evade by 
throwing it upon the remonstrants or upon 
this court. To refuse a license because in 
the mind of the judge there is a belief that 
licenses should not be granted at all as a 
matter of policy is to make law, not to ad- 
minister it. The judge to whom an appli- 
cation is made may inform his conscience 
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in the maimer before pointed oat ; be may 
hear remonstrances, and it is hie duty to 
give them due weight; but after all the 
responsibility rests with him, and he must 
exercise his own judgment and discretion 
in the light which such aids have furnished. 
In the case in hand there appears to have 
been an unusual effort both for and against 
the application. The number of remon- 
strants considerably exceed the petitioners. 
This is all very well, so far as it is ad- 
dressed to the discretion of the court. 
The result is not conclusive upon him, 
otherwise we would have local option with- 
out the sanction of an Act of Assembly, 
yet enforced by the judiciary. In the 
case in hand the learned judge has un- 
doubtedly attached great weight to the 
remonstrances. He does not appear, how- 
ever, to have wholly substituted the judg- 
ment of the remonstrants for his own. The 
most that can be said is that they were of 
sufficient weight to convince him that tho 
license was not a matter of public necessity. 
In the view we take of the case this was 
not an abuse of discretion. We are not 
called upon to say whether it was exercised 
wisely. 

Mandamus refused. 

— Pittsb'g Leg. Jour. 



Jacobs' Appeal. 

Wills — Construction — Word " money " 
in residuary clause. 

In the construction of the residuary clause of 
a will the word "money," while it literally 
means cash, will be construed to cover real 
estate, if it is necessary to do so in order to give 
effect to the clear inteut of the testator not to 
die intestate. 

The court will give effect to the use by a 
testator of the term money in its popular sense 
as the equivalent of property, and to the intent 
that testatrix intended all her estate to pass by 
her residuary clauses. 

Appeal from the decree of the Orphans' 
Court of Chester county. 

A. S. A shbridge and B. C. McMurtrie, 
for appellants. 

Alfred P. Reid, Henry Pleasants, Jr., 
Wm. T. Barber y Hampton L. Carson, J. 
Frank E. Hause, and R. Jones Mona- 
ghan, for appellees. 



February 28, 18M. Opinion by Pax* 
boh, C. J. 

The question here is whether the real 
estate of the testatrix passed under the 
residuary clause of ber will. At the time 
it was executed her property consisted 
only of personal estate. At the time of 
her death she was seized of real estate, 
amounting in value to nearly as much as 
her personal estate. After giving several 
pecuniary legacies, and one or more spe* 
cifio legacies, she disposed of her residuary 
estate as follows : " The remainder and 
residue of my money I give and bequeath 
to tho Hospital of the Protestant Church 
of Philadelphia." There is no mention of 
real estate in the will, which may be ac- 
counted for by the fact, before stated, that 
when she executed it, she owned none ; 
nor did she for some years thereafter. 
There are two funds for distribution ; the 
one arising from the conversion of the per- 
sonal property, and the other from the 
sale of the real estate. The latter was 
claimed for the heirs at law, upon the 
ground that it did not pass by the will, 
and that, as to such real estate, the testa* 
trix died intestate. It is further to be ob- 
served, that at the'time the will was made 
she had sufficient personal estate to pay all 
the legacies; but that, by reason of her 
purchase of the real estate, the personal 
estate was so much diminished that it will 
only pay about fifty per cent, of such leg* 
acies. 

It was said by Justice Rogers, in Ben* 
der vs. Dietrich, 7 W. & S., 284: " It is 
a maxim which applies here as well as in 
England, that an heir-at-law can only be 
disinherited by express devise or necessary 
implication ; and that implication has been 
defined to be such a strong probability 
that an intention to the contrary cannot be 
supposed." This is the rule which most 
govern this case. 

There are two things which can be 
gathered from this will with reasonable 
certainty. They are : (a) that the testa- 
trix did not intend to die intestate as to 
any portion of her estate ; and (b) that 
she did not intend her heirs-at-law to take 
any benefit under her will, or to have any 
share of her estate. The first proposition 
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appears from .the fact that she disposed of 
all the estate which she possessed at the 
time the will was made, the residuary 
clause being sufficient to carry all that re- 
mained after payment of the legacies. 
The second proposition is manifest from 
the fact that she excluded her heirs, by the 
terms of her will, from any participation in 
her estate, excepting in so far as she has 
given them small pecuniary legacies. 

What then did the testatrix intend by 
the residuary bequest of the " remainder 
and residue of my money ? " The word 
"money " literally means cash, and if we 
adopt tnis interpretation, nothing passed 
by this clause. It was conceded, however, 
that this word was the equivalent of prop* 
erty . It was contended by the appellant, that 
it included only moneyed securities, and per- 
haps other personal estate. That the word 
"money'* is properly known and used 
as indicating property of every description 
is well known. Thus, it is very common 
to refer to a person as a "moneyed man," 
because of his large possessions. Yet 
those possessions may consist exclusively 
of real estate. It appears very plain to us 
that this testatrix used the word "money" 
in its popular sense as the equivalent of 
property, and that she intended all her 
estate to pass by the residuary clause. 
She knew of what her estate consisted 
when she made her will. She knew it 
would satisfy all the pecuniary legacies 
and leave a small residue. And if we con- 
strue the will as of the time of her death, 
it is most unlikely she intended the legacies 
she had given to those who were evidently 
the first objects of her bounty should be 
cut down by one-half in favor of her heirs- 
at-law, whom she never intended to derive 
any l>enefit from her estate. We are not 
considering the case of an attempt to charge 
real estate because of a deficiency of the 
personal estate to pay the legacies, when 
the same are not charged upon the land. 
Were such the case, a discussion of some 
of the authorities cited might become 
necessary. On the contrary, we are deal- 
ing with the question of the intent of the 
testatrix to pass her entire estate under the 
name of money. A careful consideration 
of the will — gathered from within its four 



corners — leaves no doubt in our minds that 
she intended all her property to pass by 
the residuary clause, and to disinherit her 
heirs-at-law. 

The decree is affirmed, and the appeal 
dismissed at the costs of the appellants. 



Verdict— Agreement to Abide by Decision 
of Majority. 

A recent case in Indiana, Houk iu. 
Allen, 25 N. E. Rep., 897, is of interest 
upon the question of the validity of ver- 
dicts obtained by arrangements made be- 
tween jurors, which are in effect agree- 
ments on the part of the minority to 
surrender their judgments to that of the 
majority. In this case a jury, which had 
been out twelve hours, and which had 
been nearly equally divided,, agreed to 
cast a certain number of ballots, and that 
the verdict should be returned for the 
party receiving the majority, the jurors 
favoring the party in the minority agree- 
ing to abide by the result. It was held, 
that the verdict given in such a manner 
would be set aside, and that the taint was 
not removed by the jury answering and 
returning with the verdict interrogatories 
which had been submitted to them. 

The court said : " The affidavit of W. 
G. Houk, the husband of the appellant, 
discloses the following facts: The jury 
retired to their room, in charge of a sworn 
bailiff, to consider of their verdict, about 
10 o'clock A. M., on the 30th day of May, 
1888, and did not arrive at a verdict until 
about I o'clock A. M., on the 31st; that 
the verdict of the jury is the result of a 
compromise agreement entered into by and 
between the members of the jury who 
favored the plaintiff and those who favored 
the defendant; that after the jury had 
been out for more than twelve hours, and 
after many votes had been taken without 
reaching a verdict, the jury being about 
equally divided, and after it seemed im- 
possible for them to arrive at a verdict, 
one of the jurors proposed that a certain 
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number of ballots be cast, and that those 
ballots be counted, and, if either the plain- 
tiff or the defendant received a majority of 
the ballots so cast, that the verdict of the 
jury should be returned for the party re- 
ceiving the majority of the ballots, and 
that the jurors favoring the party in the 
minority would abide by the result; that 
this proposition was agreed to by all of the 
members of the jury, and, in pursuance 
thereof, said ballots were cast and counted, 
and a small majority of the ballots so cast 
were found to be in favor of the defendant, 
whereupon the verdict, afterwards re- 
turned, was signed by the foreman, and 
returned as the verdict of the jury, in 
pursuance of said agreement. 

44 This affidavit stands entirely uncontra- 
dicted. The affiant swears positively to 
the facts stated, and whether the affidavit 
was made from information and belief or 
from actual knowledge is unimportant. 
Rikard vs. State, 74 Ind., 275. This 
affidavit is corroborated by the bailiff to the 
jury in this: He testifies, upon the hear- 
ing of the motion, that he was called into 
the jury room by the jury to prepare some 
paper for ballots. They wanted twelve or 
fourteen ballots cut out of paper, and to be 
of uniform length and width ; so that there 
would be no distinguishing difference in 
their size. The witness prepared the 
paper as requested, but did not know what 
was done with them. The affiant might 
have been called to the witness stand by 
the appellee, and examined orally, with a 
view of ascertaining the weight which the 
affidavit should receive, but the appellee 
did not see proper to do this. And the 
affidavits of the members of the jury, or 
their oral testimony, might have been in- 
troduced for the purpose of contesting the 
correctness of the statement as made in the 
said affidavit, as the testimony of a juror is 
always competent in support of his verdict. 
The appellee did not avail himself of either 
of these methods in rebuttal of the said 
affidavit; and, standing as it does, in no 
way contradicted or discredited, but cor- 
roborated, as we have already stated, we 
are not at liberty to disregard it, but, for 
the purposes of this motion, must accept it 
as a correct statement. The question pre- 



sented, therefore, is whether a verdict 
which rests upon an agreement such as 
was the foundation of the verdict in ques- 
tion can be permitted to stand. The jury 
had been considering their verdict for 
twelve hours and over, had failed to agree, 
and most likely would not have come 
together except for the agreement which 
was made, as they were about equally 
divided as to number. It is very clear, 
we think, that the rights of the parties 
were not determined according to the 
judgment or consciences of the members 
of the jury, as was their right, but that 
the verdict was the mere creature of the 
agreement to which the jurors bound them- 
selves in advance of the verdict. The 
following authorities support our conclu- 
sion : Dunn vs. Hall, 8 Blackf., 82 ; Bat- 
terson vs. State, 63 Ind., 537 ; Hil. New 
Trials, 160, Sec. 12; Warner vs. Robin- 
son, 1 Amer. Dec, 38, note; Railroad 
Co. vs. Myrtle, 51 Ind., 566." 

— New York Law Journal. 



Magistrate (to prisoner): " You are 
found guilty of meeting the plaintiff in a 
lonely street, knocking him down, and rob- 
bing him of everything except a valuable 
gold watch which he had with him. What 
have you to say ? " 

Prisoner: ** Had he a gold watch with 
him at the time ?" 

Magistrate : " Certainly.'* 

Prisoner : " Then I put in a plea of in- 
sanity." — Journal of Jurisprudence. 



A New Hampshire judge tells the fol- 
lowing of the late Gen. Gilroan Marston, 
who practiced long and successfully at the 
Rockingham County Bar. The General 
was arguing a case, and made a rather 
outrageous statement. " I knew that it 
was not law," said the Judge, " and rather 
thought the General did ; still I put the 

Juestion to him, ' Do you think that is law, 
feneral ?' to which he audaciously re- 
sponded with a quizzical look, * No, I do 
not, Judge ; but I thought you might. 9 " 
— Green Bag. 
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C. P. OF LANCASTER CO. 

In re Assigned Estate of Curtis Miller and 
Wife, 

Assignment for the benefit of creditor*—* 
Subrogation — When will not be decreed 
— Resulting trust— Evidence— Burden 
of proof. 

Subrogation will not be decreed in favor of a 
mere volunteer nor to the prejudice of an inno- 
cent third party. 

To establish a resulting trust from the pay- 
ment of purchase money, the evidence must be 
full, clear and convincing, and it must be clear 
and unequivocal in showing that the money was 
paid at the time. 

An assignor for the benefit of creditors having 
before the assignment paid off instalments of an 
amount charged against his real estate in his 
deed therefor, his wife claimed to be subrogated 
to the lien for said instalments, alleging that they 
had been paid with her money. 

Held, that she was a mere volunteer unless 
she could show such an agreement with her 
husband at the time of paying the instalments 
that a resulting trust would be raised; that she 
had not so shown; that, having declared to a 
subsequent lien creditor before he advanced 
his money that the* land was uu incumbered 
with the liens to which she now claims sub- 
rogation, she was estopped from now asserting 
the contrary ; and that as innocent subsequent 
lien holders would thereby be prejudiced, the 
subrogation would not be decreed. 

Exceptions to report of auditor. 

George Nauman and B. Frank Eshle- 
man, for exceptions. 

Brown & Hensel^ Martin $ Holahan, 
and W. M. Franklin, contra. 

A. J. Eberly y for estate. 

A. F. Hostetter, esq., the auditor ap- 
pointed by the court to make distribution, 
reported inter alia as follows: 

The real estate fund, aside from the 



crops sold, arises from the sale by A* 
assignees of the assignor's farm in Chjr 
township, consisting of about 102 acvte 
and 155 perches. Ninety acres of tfcie 
had been conveyed to the assigns* \j 
deed of Samuel Miller a*l wife, *le* 
April 9th, 1879, and recorded in tbe Re- 
corder's Office, in Deed Book H, VoL xi* 
p. 882. 

This conveyance was made : subject 
inter alia to, and charged with the pay* 
ment of the sum of $5645, and With th* pay- 
ment thereof in 14 annual instalments af 
$400, excepting the last of $445. TW 
first of these to be paid April 1st, 1880^ 
and the last April 1st, 1893. : On the 
same day upon which this deed was passed*. 
Curtis Miller executed a bond of perform- 
ance to Samuel Miller and Margaret. 
Miller, the grantor*, conditioned for the 
faithful payment of these instalments as- 
they should mature. The record at the 
time Curtis Miller made his assignment 
showed no release or satisfaction of any- 
part of the charge in the aforesaid deed*. 
The record at this time also showed the 
following liens against Curtis Miller, sub- 
sequent to this charge, in the order of 
priority named, viz : 

1. Judgment to use of Saml. H. Rey- 
nolds, entered March 25, 1882, and re 
vived to Jan. T. 1885, No. 1646, for 
$5,000. This judgment was paid by the 
assignees, who have taken credit for $3605 
paid on account of it. It is not therefore 
claimed before the auditor. 

2. Judgment of Abraham Bowman, en- 
tered April 8, 1882, revived to Jan. T. 
1887, No. 878, for $3,000, with interest 
at 6 per cent, from April 1, 1887. 

8. Judgment of Catherine Bents, te 
April T. 1884, No. 177, for $600 withm- 
terest from April 1, 1887. 

4. Judgment to use of Adam R. Rea^ 
to Jan. T. 1885, No. 1114, for $l,40O* 
with interest from April 1, 1887. 

5. Judgment of Adam R. Ream to Jaa. 
T. 1886, No. 1238, for $600, with interest 
from April 1, 1887. 

6. Judgment of Adam R. Ream to Jae^ 
T. 1887, No. 1658, for $237, with interest 
from April 9, 1887. 

7. Judgment of Adam R. Ream tot 
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April T. 1887, No. 124, for $926, with 
interest from April 19, 1887. 

Though the record showed no payment 
On account of the charge upon Mr. Miller's 
land, seven of the instalments had at that 
time been paid. These payments were 
made by Mr. Miller. The first was paid 
on April 1, 1880, to Samuel Miller, the 
father, himself. No payment was made in 
1881, and during that year Samuel Miller 
died. No letters of administration were 
taken out on his estate; his four children, 
Custis Miller, John W. Miller, Harriet 
Carpenter and Margaret Fry, being agreed 
to settle the estate among themselves. 
On April 1, 1882, Curtis Miller paid his 
said brother and sisters the instalments for 
1881 and 1882. In like manner he paid 
them those for 1888, 1884, 1885 and 
1886 as they respectively came due. 
The instalments' due at the time of the 
assignment and those maturing between 
that time and the conveyance of the land 
by the assignees, were paid by them and 
credit taken in the account. As each of 
these instalments was paid by Mr. Miller, 
he took a release, duly signed and ac- 
knowledged. The release for the first 
payment was executed by his father, and 
those for the subsequent payments by his 
brother and two sisters. In each of these 
releases the parties signing release Curtis 
Miller, his heirs and assigns, as well as all 
the real estate bound thereby, from the 
respective instalment covered by the pay- 
ment acknowledged. These releases were 
never placed upon record, but remained in 
the possession of Curtis Miller. At the 
time he obtained the loan from Saml. H. 
Reynolds, for the payment of which the 
assignees claim credit, he placed the re- 
leases in Mr. Reynolds' hands. But it 
does not appear that any of the other lien 
creditors claiming here knew of the exist- 
ence of these releases at the time they 
loaned their money. When the Abraham 
Bowman loan was made, Mr. Miller, how- 
ever, told Mr. Bowman that the farm 
wasf ree except the $5000 Reynolds 
judgment. At the time Mrs. Miller first 
asked Adam R. Ream to help her hus- 
band, she also told him that the instal- 
ments except two years had been paid. off 



— a fact which will, however, be referred 
to hereafter* 

No papers other than these releases 
were executed by the payees of these in- 
stalments when they were paid. No as- 
signment of them, or any of them, was made 
by them to any one; nor were they asked 
to make any. 

Mfs. Cassandra Miller is the wife of 
Curtis Miller. She is the claimant for 
these instalments at the hands of the aud- 
itor. She was a daughter of Philip Royer, 
and grand-daughter of Adam Ream, Jr. 
She is the niece of Adam R. Ream, one of 
the judgment creditors. Prior to April 1, 
1862, she had received from her father 
and from the estate of her grandfather 
moneys amounting to $980. This sum she 
loaned to her husband Curtis Miller, taking 
for it his note for $930, dated April 1, 
1862. In 1869, Mrs. Miller received from 
her father an additional $1000. This she 
also loaned to her husband, taking for it 
his note dated April 1, 1869. On April 
1, 1883, Mr. Miller gave his wife a new 
.note for $930. This was for the same 
money which she had loaned him in 1862, 
and for which the note of April 1, 1862, 
had been given. This new note Mrs. Miller 
says was given her "because 21 years had 
run since her husband had given her the 
other." No credits appear on either of 
these notes for either principal or interest, 
and no documentary evidence of any 
character was offered showing payment 
of any part of these notes by Mr. Miller 
to his wife. These notes are all under 
seal. 

With these facts before us we are pre- 
pared to answer the legal questions raised 
by the respective claims upon the real 
estate fund. 

Mrs. Cassandra Miller claims to receive 
out of the fund the seven instalments paid 
by Curtis Miller, as prior liens to the judg- 
ments; which claim is resisted by all the 
judgment creditors. The claim of Mrs. 
Miller is that although these instalments 
were paid by Curtis Miller, they were paid 
with her money, loaned to her husband for 
this purpose, and upon the understanding 
between them that the instalments should 
not be extinguished, but should belong to 
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her* and that she should stand in th« same 
place with regard to them in which Samuel 
Miller and his heirs, the original payees, 
had stood. It is contended in the first 
place for Mrs. Miller, that inasmuch as these 
instalments stand open on the record this 
is conclusive upon the judgment creditors, 
and that they are bound by this notice 
and not in position to resist the claim of 
Mrs. Miller — that the record remaining 
open, the lien of these instalments can 
not be questioned by them in these pro- 
ceedings. 

While it is well settled that a judgment 
or lien remaining open cannot be attached 
collaterally, it is always permissible for one 
creditor, in distribution, to prove that an- 
ether claimant's lien has in fact been paid. 
This is a case of distribution, and the evi- 
dence here shows conclusively that these 
instalments were paid by Curtis Miller to 
the proper payees, that no assignment of 
them was asked by him for any one, nor 
made by them, and they make no farther 
claim for them. These facts not only in- 
dicate payment, but would in law amount 
to a discharge of the encumbrances. If in 
the face of these facts their lien continues 
it must by reason of the existence of other 
facts such as would move a chancellor to 
intervene to continue them. 

Courts of Equity will keep alive an in- 
cumbrance which at law would be dis- 
charged by actual payment where justice 
requires it to be done for the safety of a 
surety ; and the doctrine does not even 
depend on strict suretyship, nor is privity 
of contract, nor an actual assignment, always 
essential. 

CottrePs Appeal, 23 Pa. St., 295. 

Milligan's Appeal, 8 Out., 510. 

Mrs. Miller was in this case not a surety. 
She was under no obligation to pay these 
instalments. There was- no privity of con- 
tract whatever between her and the payees, 
and they bad no claim upon her. They 
even had no dealing with her, and knew 
neither her nor her money in the matter. 
If her money paid them at all, she was, as 
to them, a mere volunteer, and subrogation 
will not be decreed in favor of a mere vol- 
unteer. Williamson's App., 18 Norris, 
281. 



It seems clear, indeed, that if Mrs. Mil- 
ler's money did actually pay these instal- 
ments, she must be considered a volunteer 
as to every one, unless the alleged agree- 
ment between herself and her husband was 
such as to raise a resulting trust in her 
favor for the instalments which a Court of 
Equity would be moved to enforce against 
the judgment creditors. 

The burden of showing such a trust, 
however, is upon Mrs. Miller ; and it can- 
not be held to exist unless it bad its incep- 
tion at the very moment when the respect- 
ive instalments were paid. No agreement 
made between them afterwards, and no 
subsequent advance of money, would be 
sufficient. 

Barnet vs. Dougherty, 82 Pa. St., 871. 

Cross' Appeal, 97 Pa. St., 471. 

All the testimony in support of such a 
trust comes from Mr. and Mrs. Miller. 

It is not disputed that Mrs. Miller had, 
and loaned her husband, $980 on April 1, 
1862, and an additional $1000 on April 1, 
1869, for which he gave her the notes of 
those dates already referred to ; and it is 
not claimed that she had any other moneys, 
or gave any other moneys to Mr. Miller 
than these, with which to pay the instal- 
ments. The farm was not bought until 
1879, years after she made these loans to 
her husband. They both, however, testify 
that he repaid her these moneys from time 
to time, and that she then gave him these 
same moneys to pav the instalments ; and 
this upon the understanding that they 
should not be extinguished, but should be- 
long to her. In further support, Mrs. Mil- 
ler offered six receipts. The following is a 
copy of the first: 

" Received April 1, 1880, of Cassandra 
Miller, four hundred dollars to be paid on 
the bond given by me on the 8th day of 
April, 1879, to Sam'l Miller and Margrat 
Miller, bis wife, for $5645, and this certi- 
fies that I and Cassandra Miller shall have 
an interest in the samo bond equal to sum 
now paid by her for me. 

"Curtis Miller, (L. S.)" 

All the others are precisely similar in 
their form except the date. The second is 
for $800, dated April 8, 1882, the others 
are respectively dated April 8, 1888^ April 
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3; 1884, May It, 1885, August H, 1886, 
and are for $400 each. She further of- 
fered in evidence the following transfer: 
- "For value received I hereby transfer* 
assign and set over unto Cassandra R. Mil- 
ler, wife of Curtis Miller, his heirs, assignes, 
fell my right-title an interest in the within 
bond that I gave to my father, Samuel 
Miller, an bis wife on April, 1379, for 
$4000 and for $5645 instalments ; this 
bond is charch in the Deade thad I got 
from my father. Witness my hand 1 an seal 
this day of April 3, 1882. 

"Curtis Miller, (Seal.)" 

On April 3, 1882, the heirs of Samuel 
Miller had a settlement of their father's 
estate at the house of Curds Miller. He 
paid them the $4000 prior charge on his 
farm, and also the second and third instal- 
ments due on the second charge, for which 
they gave him their release dated that day. 
The bond of performance in some way not 
clearly shown came into his possession on 
that day. After his brothers and sisters 
had left, he cut his name out of this bond. 
He then gave his wife this bond in that 
shape as he says, " for security for the in- 
stalments," and further testifies that he 
also then gave her the above transfer and 
receipt for $800 of April 8, 1882. Mrs. 
Miller corroborates him in this, and they 
also both testify that the other receipts 
were given her on the days of their respect- 
ive dates, and that these were the times 
when she gave him the money. This is 
substantially the evidence on this point. 
The only other testimony which would 
throw light as to the time when the pay- 
ments were made by Mr. Miller to the 
payees of the instalments, is found in the 
dates wbtn the releases were executed. 
These dates vary in every instance but one 
from the dates of the above receipts. 

It is to be observed with reference to 
this evidence that it does not show how or 
when Mr. Miller repaid the money he 
owed his wife, if it was ever repaid. No 
dates or amounts are given — simply the 
general statement that it was repaid. She 
gave him no credits on his note, and no 
receipts for payments were produced. By 
April 1883 she would, aooording to her 
testimony* have advanced $1600 to pay in- 



stalments. If her husband had repaid her 
this sum and she had paid it out on the 
security of these four instalments and waa 
regarded between them as the otoner Of a 
lien to this extent, what was, the purpose 
of giving her a new note for the $980 T 
Aw* when she had advanced the full $2800 
and held liens for it, why were the two. 
notes still left in force ? All the docu- 
mentary evidence would seem to show a 
carefulness on the part of Mr. Miller and 
his wife with reference to the money mat* 
tors between them which is hardly consist- 
ent with the conclusion that these notes 
would have been left outstanding if she 
had been considered the owner of the in- 
stalments. From this view of the case it 
would seem singular also that when a 
competent scrivener was employed to draw 
up releases for the payments, they were not 
at once made assignments instead, if Mrs. 
Miller's money pud and she was to own 
them.' And why, if the bond of perform- 
ance was intended to secure Mrs* Miller 
for money advanced u in the same way as 
Mr. Miller's father had been secured/' did 
Curtis Miller cut his name out of it before 
he gave it to her? Moreover, if Mr. Miller 
regarded his wife as the owner of these 
instalments and them as liens upon the 
land, why should he have placed the re- 
leases in the hands of Mr. Reynolds, his 
judgment creditor. 

The law is well settled that to establish 
a resulting trust from the payment of pur- 
chase money the evidence must be full, 
clear and convincing. Buchanan vs. 
Streeter, 11 W. N. C, 484. And it 
must be clear and unequivocal in showing 
that the money was paid at the time. 
Nixon's Appeal, 13 P. F. &, 283. 

It seems to the auditor upon a careful 
review of all the testimony adduced, that 
it falls short of the measure required by 
these authorities, and fails to establish the 
trust claimed on behalf of Mrs. Miller. 
Her claim upon the real estate fund must, 
therefore, be disallowed on this ground. 

It is proper to add that even though the 
claim of Mrs. Miller. could otherwise be 
allowed, she would, in the judgment of 
the auditor, be estopped from asserting it 
against the judgments of Abraham Bow*. 
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main, and Adam R. Beam. Mr. Bowman 
was informed by Curtis Miller before he 
leaned him his money that the farm waa 
free, except the Reynolds judgment. The 
only parties of whom Mr. Bowman oould 
have enquired as to whether the instalments 
standing open were paid were the original 
payees and Curtis Miller, the debtor. The 
original payees, it is shown, considered 
themselves paid, and would have so in- 
formed him. Not. knowing of the rights 
claimed in them. by Mrs. Miller, they could 
have given him no notice of them. Mrs. 
Miller herself communicated no knowledge 
of her claim to any one beyond her hus- 
band, and he left Mr. Bowman under Ithe 
impression that there was no such claim. 
Hence Mr. Bowman oould have had no 
notice, and subrogation will not be decreed 
against an innocent third party. McGin- 
nis' Appeal, 16 Pa. St., 445; Lloyd v$. 
Galbraeth, 32 Pa. St., 103. 

As to the judgments of Adam R. Beam 
the case is yet stronger. The evidence 
shows that executions had been issued 
against Curtis Miller on several judgments. 
Mrs. Miller, in distress of mind, called on 
her uncle Mr. Ream, and besought him to 
help her husband in his financial troubles. 
In the course of their conversation Mr. 
Ream, who knew of the instalments on Mr. 
Miller's farm, asked her about them. She 
said to him that they were all paid except 
for two years. Nothing definite was done 
at this interview, nor did Mr. Ream prom- 
ise anything except that he would call to 
see her and her husband next day. Mr. 
Ream went to their house next day and 
saw both Mr. and Mrs. Miller. As the 
result of his conversation with them he 
agreed to keep them. lie came to Lan- 
caster, took a transfer of several of the 
judgments on which he now claims. He 
also paid costs on these and interest in 
arrears on the Reynolds and Bowman 
judgments, for which Mr. Miller afterwards 
gave him the remaining judgments which 
he claims in the distribution. All die 
money now claimed by Mr. Ream was ad- 
vanced by him in pursuance of his agree- 
ment to help Mr. and Mrs. Miller. Here 
is a direct conflict of testimony between 
Mr. Ream on the one hand, and Mr. and 



Mrs. Miller on the other, as to whether the 
instalments were* spoken, of «t this seoond 
interview. Ream swears that they both 
said to him that all but two were paid, 
while they deny that they were at all 
spoken of at. this visit. It does not seem 
to us essential to decide this conflict, For 
even if nothing was said, the fact remains 
that Mrs. Miller had, the evening before, 
told Mr. Ream that they werq paid. It is 
true that nothing was done that evening, 
but this interview was the first step in a 
negotiation which ended, in Mr. Ream's 
parting with his money, and it is impossi- 
ble to dissociate it from what followed. ' 
And the natural impression,. it seems to us, 
which would be left upon his mind by Mrs. 
Miller's statement would be not only that 
the instalments were "paid" but that they 
were satisfied. Least of all could he be 
expected from it to suspect that she herself 
claimed to own them. This being so, he 
had a right to rely upon her assurance. 
And having given it, it was her duty, if it 
was not correct, to inform him before he 
advanced his money on it. Failing to do 
this she would, it seems to the Auditor, 
be clearly estopped from asserting a claim 
for herself as against him. To hold other- 
wise would be to enable her to use equity 
to do injustice. 

April 19, 1890. Opinion by Living- 
ston, P. J. 

We have very carefully read and ex- 
amined all the papers exhibited, and all 
the testimony presented to, and passed 
upon by the auditor, the law cited to and 
considered by him, together with his re- 
port. We have also examined the law 
cited by the learned counsel on the argu- 
ment of the exceptions ; and in our judg- 
ment the learned and able auditor has, 
as is shown by his well considered and 
lucid report, fairly and impartially ex- 
amined and given proper weight to the 
evidence, and to it has correctly applied 
the law, so that we find no reason to differ 
with him in his findings of fact or his con- 
clusions of law. 

We therefore, dismiss the exceptions 
filed, and confirm the report of the auditor 
absolutely. 
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C* P, OF LANCASTER COUNTY. 
In re Assifme* Estate of Jacob G. Octal and 

wife* 

Alignment for the benefit of creditors — 
Sale of property subject to a dower — 
Accrued interest on dower. 

A ssle by an assignee for the benefit of 
creditors of a property of the assignor subject 
to a dower does not discharge the accrued in- 
terest on the dower, and an auditor making 
distribution cannot award payment out of the 
estate of the interest on the dower unpaid prior 
to the sale. 

Trust Book 11, page 400. 

Exceptions to report of auditor and rale 
to strike off exceptions. 

J5. F. Davis y for exceptions. 

Wm. R. Wilson, for estate. 

To the report of C. G. Bassler, Esq., 
the auditor appointed to make distribution, 
the following exceptions were filed, inter 
alia: 

1. The auditor erred in allowing claim of 
$311.02 for arrears of interest on dower, 
or any amount whatever for arrears of 
dower, as the property was not sold by 
order of Court. 

8. The accountant should have passed 
upon for distribution and charged himself 
before the auditor with the share of Jacob 
G. Getz, the assignor in a dower charged 
for the sum of which he has not ac- 
counted for in any way. 

January 17 th, 1891. Opinion by Liv- 
ingston, P. J. 

An examination of the matters presented 
to and passed upon by the learned auditor, 
and of the exceptions filed, requires that 
the rule to strike off the exceptions should 
be discharged. 

The real estate of the assignor was sold 
by the assignee, and the proceeds are for 
distribution. In the distribution a claim 
was made before the learned auditor for 
$811.02, being interest accrued during the 
years 1887, 1888 and 1889 on dower 
charged on No. 1. of the real estate sold. 
This claim was allowed by the auditor in 
his distribution of the proceeds of the sale of 
the assigned real estate. Was this correct ? 

A sale by an assignee by virtue of the 
power contained in the deed of assignment, 
not being a judicial sale, does not ipso 



facto divest liens, and mast* therefore, be 
subject to them, unless, the owners of the 
liens, by contract or otherwise, estop them- 
selves from asserting them. Such a sale 
discharges neither the principal of a wid- 
ow's dower nor the arrears of dower. 
(Alletnan's Appeal, 15 W. N. C, 213; 
Trunkey , J.) If the widow in whose favor 
the dower is charged should be herself the 
purchaser, she undertakes the duty «f pay- 
ing the arrears due her ; she cannot detain 
them from the purchase-money bid by her 
over and above the lien. There does not ap- 
pear to have been any testimony before the 
auditor to show how the sale of this real 
estate was made by the assignee. The 
conditions of the ssle were not presented 
nor made known, except that from a paper 
attached to the notes of audit, it appears 
that the assignee sold to Sophia Erb No. 
1. of said real estate for $4000, subject to 
charge of a dower in favor of Mrs. Mary 
Getz, who is the widow of Jacob Gets, the 
father of the assignor, and former owner 
of said tract, of $1509. 

No objection was raised before the au- 
ditor, no question raised as to the allow- 
ance or payment of this dower interest out 
of the proceeds of the sale of the real es- 
tate on which the dower is charged. It is 
now made, however, among the exceptions 
filed, and while its disallowance in the dis- 
tribution may be of no benefit whatever to 
the exceptant, the, distribution should be 
correctly and. legally made. The first ex- 
ception must, therefore, be sustained. The 
exceptant has shown the Court no error of 
the auditor as to his 2d, 3d, 4th, 5th, 6th, 
and 7th exceptions; they are, therefore, 
dismissed. Nor has the auditor erred in 
reference to the 8th exception. The assig- 
nee made no special sale, so far as shown, 
of the interest of the assignor: if he has 
any interest in said dower, he sold the real 
estate subject to and charged with the 
whole dower, so far as is shown, the widow 
being entitled to the interest thereof during 
life. There was, therefore, nothing before 
the auditor — no question raised upon which 
he could pass or decide concerning the 
matter referred to in the 8th exception: 
said exception is also discharged. 

The report is recommitted to the learned 
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Auditor for correction in distribution in ac- 
cordance with this* opinion and the law as 
stated in Alleman's appeal therein cited. 

Mnpremt §oart. 



Appeal of the Putnam Hail Company.' 

Patent* — Right to imitate unpatented 
articles — Trade-marks. 

The manufacturer of a particular article can 
be protected only by a patent. If be baa not 
this advantage, others will be at liberty to en- 
gage in the same business and imitate his pro- 
duct so perfectly that theirs may be mistaken 
for his. Only when there is an attempt to de- 
ceive buyers into the belief that the. goods 
offered for sale are made by some other person, 
as in the case of an imitation of a trade-mark, 
will equity interfere. 

Appeal from the decree of the Court of 
Common Pleas No. 3 of Philadelphia. 

Owen Wister, S. 0-. Fisher and 
Francis Batch, for appellant. 

Albert B. Weimer and Frederick M. 
Leonard, for appellees. 

February 28, 1891. Opinion by Pax- 
son, C. J. 

The Court below sustained the defend- 
ant's demurrer and dismissed the plain- 
tiff's bill. It was evidently intended as 
a trade-mark bill, yet the case lacks every 
element of a trademark. There is no 
trade-mark shown', nor alleged, which it is 
charged the defendant has pirated. On 
the contrary, the bill alleges that the 
plaintiffs manufacture a peculiar kind of 
horse shoe nail. It is known to the trade 
as a bronzed nail, being covered with a 
coating of bronze. It is not alleged they 
are any better for being bronzed, but they 
are more popular and sell more readily. 
The bill charges that the defendant is sell- 
ing a precisely similar nail; that it is 
bronzed like those of plaintiffs, to deceive 
purchasers and induce them to purchase 
them as plaintiffs' nails. The defendant 
has not imitated their label, for they have 
none. He has not even imitated the 
plaintiffs' manner or style of putting up its 
packages; there is nothing beyond the 
mere averment that he makes a similar 



nail. We have never yet earned the doc- 
trine of trade-marks to the extent claimed 
for it by the plaintiffs; we have never 
hesitated to restrain the imitator of a trade- 
mark, where the fact justified it. We are 
now asked to go one step further and pro- 
tect the manufacture of the article itself. 
This we do not see our way clear to do. 
The manufacturer of a particular article 
oan only be protected by a patent. The 
law in regard to trade-marks should not be 
pushed to the extent of interfering with 
manufacturers. A man may make any 
article he pleases that is not protected by 
a patent. He may make a horse-shoe nail 
or any other unpatented article precisely 
like that of any other manufacturer; he 
may imitate it so perfectly that the one 
may be mistaken for the other; but he may 
not sell his own article as and for that of 
another by means of a trade-mark in imita- 
tion of the trade-mark of such other person. 
Some of the cases cited go so far as to re- 
strain one manufacturer from imitating the 
style, form and size of the packages of 
other manufacturers. 

We will not discuss these cases, as they 
are not applicable. Our attention has not 
been called to any case which is authority 
for plaintiffs' claim. We think judgment 
was properly entered for the defendant 
upon the demurrer. 

The decree is affirmed and the appeal 
dismissed at the cost of the appellant. 



Liability of Sleeping Oar Companies. 

In the opinion of the Court of Appeals, 
Secoud Division, in Carpenter vs. Railroad 
Co., involving the question of the liability 
of a sleeping car company for clothing and 
valuables of passengers which have been 
stolen; the court follows the prevailing 
current of authority throughout the Union 
on the questions raised. The case is al- 
most identical on the facts with Pullman 
Car Co. vs. Gardner, 8 Pennypacker, 
Penn., 78, cited in the opinion. In the 
Pennsylvania case, as in the one reported, 
there is the el^raent that the porter, whose 



Digitized by 



Google 



152 



LANCASTER BAW REVIEW. 



doty it was to keep watch during the 
riight, confessed to having been engaged 
part of the time in blacking boots in a 
partitioned place at the end of the car. 
The Supreme Court of that State held, as 
our Court of Appeals has now done, that, 
while the company was not liable as an 
insurer, it was bound to famish sleeping 
passengers with reasonable protection 
against theft, as from the very nature of 
the contract between the parties, it was 
intended that the passengers should not 
remain capable of protecting themselves. 

In the Pennsylvania case the charge to 
the jury was expressly approved by the 
appellate tribunal, and it will therefore not 
be amiss to give in the colloquial language 
of the trial judge a distinction he drew be- 
tween extraordinary and reasonable care : 
" Of course there are many cases that no 
protection could guard against. It is 
apparent that these berths must be made 
in such a way that the head boards may 
be easily moved — slipped out — and without 
you would keep a watchman at every 
berth, there might be some fellow so expert 
as to be able to move one out and not be 
detected, just as many thieves can stand 
right before your face and talk to you and 
at the same time pick your pocket and you 
never euspect it. It is a sleight-of-hand 
that seems to be peculiar. Against thefts 
of that kind the company are not bound to 
protect you ; but they are bound to protect 
you against such thefts as reasonable care 
will guard against." 

It has also been held expressly in a 
United States circuit court case that the 
company is bojind to have watch kept dur- 
ing the entire night. Blum vs. Southern 
Pullman Car Co., 8 Cent. Law Journal, 591. 

In spite of a few declarations to the con- 
trary, Pullman Palace Car vs. Lowe, 80 
Central Law Journal, 245, the rule well 
nigh universally adopted is that sleeping 
car companies are not liable as common 
carriers or innkeepers, but only for negli- 
gence, and that the burden is upon the 
plaintiff to offer some proof of negligence 
in addition to the fact of loss. 

On the question of measure of damage, 
however, the courts have, in furtherance of 
justice, introduced a rule drawn from the 



law of common carriers. It has been held 
that the responsibility extends only to a 
passenger's clothing* and personal orna- 
ments, the small articles of luggage usually 
carried in the hand, and a reasonable sum 
of money for travelling expenses, taking 
into consideration his circumstances in life. 
It certainly would be inequitable to the 
company to charge it with liability for any 
indefinitely large sum which a man chose 
to carry with him and lay under his pillow. 
On this point see the very conclusive 
reasoning of Justice Brown in Blum v*. 
Southern Pullman Car Co., supra; also 
Root vs. Sleeping Car Co., 28 Mo. Ap- 
peals, 200 ; Wilson vs. B. & 0. R. R. Co., 
82 Mo. Appeals, 682. 

The two Missouri cases last cited are 
quite recent, and, especially the first of 
them, well considered. They hold, in ad- 
dition to the propositions above laid downy 
that a passenger who leaves in his waist- 
coat in his berth a large sum of money, 
while he goes to the closet at the end of 
the car, is guilty of contributory negli- 
gence as matter of law. A still later Mis- 
souri case, however, Florida vs. Pullman 
Car Co*, 87 Mo. Appeals, 598, holds that 
if a passenger, before retiring, leaves his 
clothing and valuables in an empty berth 
directly above him, which upper berth he 
has not hired and does not control, it is not 
as matter of law such contributory negli- 
gence as will bar recovery for loss of the 
articles. The distinction between the two 
classes of cases is obvious. The whole gist 
of the matter in these sleeping car de- 
cisions is that the contract contemplates 
the passenger's going to sleep, and that the 
company is therefore bound to take pre- 
cautions to protect him from stealthy theft. 
If the passenger is awake the ordinary 
rules as to taking care of his own property 
apply. On this point it has been held, 
Whitney vs. Pullman Palace Car Co., 148 
Mass., 248, where a passenger on a parlor 
car got off at a station for refreshments, 
leaving property on her seat which she did 
not put under the charge of defendant or 
its agents, and the same was stolen during 
her absence, that she was guilty of con- 
tributory negligence fatal to her action. — 
New York Lavs Journal. 
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Q. S. OP LANCASTER COUNTY. 

In re Road in East Hempfleld Township. 

Roads — When report of viewers will be 
set aside. 

A report of road viewers will be set aside on 
exception, where the court did not fix the width 
of the road on the confirmation nisi of the re- 
port. 

Exceptions to report of re-reviewers. 

D. McMulleuj J. Hay Brown and 
J. W. B. Bailsman, for exceptions. 

Marriott Brosius and H. C. Brubdker, 
contra. 

The last of the exceptions filed was as 
folio ws: 

7. Counsel for petitioners for re-review 
failed to have the court fix the width of 
the road on the confirmation nisi of the 
report of the re-reviewers, and therefore 
the same must be set aside. 

January 17, 1889.' Opinion by Pat- 
terson, J. 

Said report was filed April 21, 1890. 

The exceptions are seven in number. 
(See same filed August 19, 1890). 

It is useless to consider or remark on 
all the exceptions. 

The 7 th exception seems to cover the 
point that makes it imperative on the Court 
to set aside this report of the re-reviewers. 

The 4th Sec. of Act of 13 June, 1886; 
says; " If the Court approve of the report 
of the viewers, allowing a road, they shall 
direct of what breadth the road so approved 
shall be opened." The Supreme Court 
have said, that an omission to fix the breadth 
of the road, is fatal to the proceedings." 
Road case 3 Wr., S., 569, road in Norri- 
ton and Whitpain Townships, 4 Pa. St., 
837; Road to Ewings Mill, 32 Pa. St., 



282. "It cannot be done at a succeed- 
ing Term; Road in Norriton and Whitpain 
Townships, 4 Pa. St., 337; In re Shaeffers- 
town Road, 5 Pa. St., 515." The approval 
of the Court offends against the ruling 
by the Supreme Court. It is as fol- 
lows; "April 21, 1890, report of. 
viewers filed, read and confirmed nisi" 
and no more. Therefore we sustain the 
7th exception and set aside the report; 
all the other exceptions are dismissed. 
Report of re-reviewers set aside. 



(Qryhms Qonrt 



O. C. OP LANCASTER CO. 
In re.Estate of Benjamin Boot, deceased. 

Decedents 9 estates — Wills— Interpretation 
of — Trusts — Spendthrift trusts — At> 
tachment — When valid. 

Technical rules of construction shall not pre- 
vail against the evident intention of the testator. 

A trust to pay the interest and a discretionary 
portion of the principal to the cestui que trust 
for life, remainder to his "children," and in de- 
fault of ( issue" to testator's other children, 
would be a valid trust even if not guarded by a 
provision again t liability for any indebtedness 
of the cestui qui trustent. 

Testator bequeathed a sum in trust for his 
sons in equal shares "the interest of which 
shares is to be paid annually to my said sons by 
my said executors and the whole of the principal 
or such portions of the same from time to time 
can be paid to my said sons or either of them as 
my said executors or their successors in their 
discretion may see fit to give them, or either of 
them but under no circumstances shall the prin- 
cipal or interest of either of these said four 
shares * * * be liable by any proceeding at law 
or otherwise for the payment of any indebted- 
ness of my said sous or either of them now or 
hereafter to be contracted. And should the 
whole or any part of either of the said shares . 
remain in the hands of my said executors or 
their successors at the time of the death of 
either of my said sons, the share of such de- 
ceased son shall be given to his children, and if 
he should die without issue, the share shall re- 
vert to my estate and be equally divided among 
my other children." 

Held, that the trust money in the hands of the 
trustees was not subject to attachment by cred- 
itors of the cestui* qui trustent. 

Exceptions to auditor's report. 

E. D. North and William Zeaman, for 
exceptions. 
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The trust is improperly drawn and not 

# valid, Bispham's Eq., §§ 55, 61, 65, 54, 
72, 73, 76. 

It is a dry trust. The executors have 
nothing to do. They are not instructed to 
invest the money. After the death their 
discretion ceases. There is no limit to the 
trust, and no object set forth. The child- 
ren can not get anything if the trustees do 

• not choose. The trust can not therefore 
stand, and the children have an alsolute 
estate. 

Pennock's Appeal, 20 P. F. S., 268. 

Kuhn vs. Newman, 2 Casey, 231. 

Wichcot vs. Lyle's Executors, 4 Casey, 
73. 

Potts' Appeal, 6 Casey, 172. 

Bush's Appeal, 9 Casey, 75. 

Girard Trust Co. vs. Chambers, 10 Wr., 
485. 
' Kay vs. Skatis, 1 Wr., 38. 

Yarnall's Appeal, 20 P. F. S., 341. 

Ogden's Appeal, 20 P. F. S., 501. 

Keyser's Appeal, 7 P. F. S., 284. 

H aide man vs. Haldeman, 4 Wr., 29. 

Church's Appeal, 1 Walk., 283. 

Nolt vs. Hoover, 1 Law Review, 81. 

Park vs. Matthews, 12 Casey, 28. 

Biddle's Appeal, 19 P. F. S., 190. 

Revalt vs. Ulrich, 11 Har., 10. 

Amelia Smith's Appeal, 11 Har., 10. 

Horwetz vs. Norris, 10 P. F. S., 261. 

Caisor vs. Fuchs, 16 Crum., 256. 

Brown £ Hensel, contra, 

Kramer's Ex' ors. vs. Bhowalter, 1 C. C. 
R., 453. 

Keyser vs. Mitchell, 67 P. F. S., 473. 

Thackary vs. Mentzer, 4 Out., 151. 

Phila. Trust Co. vs. Gillon, 4 Out., 258. 

Hendricks' Appeal, 47 Leg. Int., 299. 

The report of D. Cr. Eshleman Esq. % 
the auditor appointed by court to distribute 
the balance in the hands of the executors 
of Benjamin Root, Sr., deceased, contains 
inter alia y the following : 

Benjamin Root, Sr., late of East Hemp- 
field township, died on the 1st day of 
January, A- D., 1887, testate, leaving 
him surviving, Leah Root his widow, and 
seven children, to wit: — Abraham F. 
Root, Mary Ann, wife of M. G. Musser, 
Benjamin F. Root, Israel F. Root, Adam 



F. Root, Amos B. Root, and Andrew 3. 

Root. 

His will was duly proven on the 5th day 
of January, A. D., 1887, and on the same 
day letters testamentary thereon were 
granted to Abraham F. Root and M. G. 
Musser, the executors named therein. 

In his said will the testator among other 
things, provides as follows, to wit: 

" Item. I make no provision in this my 
will for my wife Leah Root, as I have a 
marriage contract with her, and, subject 
to the said marriage contract, I make the 
following disposition of my estate. 

Item. I direct my hereinafter named 
executors to convert all my estate into 
cash, and to enable them to do so, I author- 
ize them to sell all my real estate at pub- 
lic sale, and execute good and sufficient 
deeds for the same to the purchaser or 
purchasers ; and the proceeds of my said 
estate, I divide into seven equal shares or 
parts to be disposed of as follows : Each 
of my children to be charged with the 
advancements I have made him or her. 
One of the said seven shares or parts I 
give and bequeath unto my son Abraham 
F. Root, absolutely ; one of the said seven 
shares or parts ; I give an i bequeath unto 
my daughter, Mary Ann, wife of M. G. 
Musser, absolutely ; and one of the said 
seven shares or parts I give and bequeath 
unto my son Benjamin F. Root, absolutely; 
and the other four shares or parts of the 
said seven shares or parts, I give unto my 
hereinafter named executors and the sur- 
vivor of them in trust, one share or part to 
be held by them for my son Israel F. 
Root, one share or part to be held by them 
for my son Adam F. Root ; one share or 
part to be held by them for my son Amos 
B. Root, and one share or part to be held 
by them for my son A. S. Root, the in- 
terest of which shares is to be paid annu- 
ally to my said sons by my said executors, 
and the whole of the principal, or such 
portions of the same from time to time, can 
be paid to my said sons or either of them 
as my said executors or their successors in 
their discretion may see fit to give them or 
either of them, but under no circumstances 
shall the principal or interest of either of 
the said four shares so given in trust for 
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my said four sons, Israel F. Root, Adam 
F. Root, Amos B. Root and A. S. Root, 
be liable by any proceeding at law or other- 
wise, for the payment of any indebtedness 
of my said sons or either of them, now or 
hereafter to be contracted. And should 
the whole or any part of either of the said 
shares remain in the hands of my said ex- 
ecutors, or their successors, at the time of 
the death of either of my said sons, the 
share of such deceased son shall be given 
to his children, and if he should die with- 
out issue, the share shall revert to my es- 
tate and be equally divided among my 
other children. 

" In the event of the death of both of 
my said executors, with the shares of my 
said four sons still remaining in trust, the 
Orphans' Court of Lancaster County shall 
appoint a successor, to whom I give the 
same discretion as I have given my execu- 
tors in paying my said sons the principal 

of their respective shares." 

* * * * 

Mr. E. D. North, attorney for the 
Ghickie8 Iron Company, presented two 
judgments entered in the Court of Common 
Pleas of Lancaster County, vis: 

1. The Chickies Iron Company vs. Ben- 
jamin M. Root, executor of the will of 
Daniel Root, deceased, and Benjamin M. 
Root, Amos B. Root, Adam F. Root and 
Andrew S. Root, partners, doing business 
in the firm name of D. Root, Son & Co., 
of September Term, 1884, No. 5, in which 
judgment was rendered in favor of the 
plaintiff, on the 12th day of September, 
1884, for $587.05. On this judgment an 
attachment ad deb. lev. was issued to Jan- 
uary Term, 1887, No. 38, against the 
above defendants, and Abraham F. Root 
and M. 6. Musser, executors of the last 
will and testament of Benjamin Root, Sen., 
deceased, and trustees of Adam F. Root, 
garnishees. 

2. The Chickies Iron Company vs. Ben- 
jamin M. Root, executor of the last will of 
Daniel Root, deceased, and Benjamin M. 
Root, Adam F. Root, Amos B. Root and 
Andrew S. Root, partners, doing business 
in the firm name of D. Root, Son & Co., of 
September Term, 1884, No. 35, in which 
judgment was entered in favor of the plain- 



tiff, on the 2d day of October, 1884, for 
$1409.61$. On this judgment an attach- 
ment, ad deb. lev. was issued on January 
7, 1887, to January Term, 1887, No. 39, 
against the above named defendants ; and 
Abraham F. Root and M. G. Musser, ex- 
ecutors of the last will and testament of 
Benjamin Root, Sen., deceased, and trus- 
tees of Adam F. Root, Amos B. Root and 
Andrew S. Root, garnishees. 

These attachments were duly served upon 
the defendants and garnishees, and by vir- 
tue thereof the plaintiff claims the amount 
due on the judgments out of the moneys 
due to the defendants, and now in the 
hands of the garnishees. 

Is there any tnoney in the hands of 
Abraham F. Root and M. G. Musser, ex- 
ecutors and trustees under the will of Ben- 
jamin Root, Senr., deceased, that is subject 
to attachment by the creditors of their ces- 
tui* que trustenU Adam F. Root, Amos 
B. Root and Andrew S. Root ? 

The trust is — to pay the interest of his 
share annually to each son, and the whole 
of the principal or such portion of the 
same, fronj time to time, as the trustees in 
their discretion may see fit to give him, 
and should the whole or any part of his 
share remain in the hands of the trustees, 
at the time of his death, the same shall be 
given to his children, and if be should die 
without issue, it shall revert to testator's 
estate, and be equally divided among his 
other children. But under no circumstan- 
ces shall the principal or interest of said 
share be liable, by any proceeding at law 
or otherwise, for the payment of anj debts 
of my said son, now or hereafter to be con- 
tracted. 

It is very evident that the intention of 
the testator in creating this trust was to 
secure to his sons, for their maintenance 
and support, their respective shares of his 
estate, by protecting the same from the at- 
tacks of their creditors. He had an un- 
doubted right to do so, for he was dispos- 
ing of his own property ; and in this 
disposition of it, to suit his own purposes, 
he was depriving no other person ot any 
rights. 

The trust which he proposed to create is 
a special trust, known in the law as a 
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spendthrift trust ; and when a special trust 
that is contrary to no principle of justice, 
wisdom or morality is clearly raised by the 
imposition of active duties on the trustees, 
or for purposes making it necessary to pre- 
serve the estate intended to be given, the 
will of the donor gives efficacy to the trust. 
Earp's Appeal, 25 P. F. S., 123. Noth- 
ing is better settled than the rule which 
sustains such trusts as this. It has pro- 
duced beneficent and just results ; and it 
ought not to be evaded or infringed in any 
case that is justly within its scope. Wood- 
ward, J., in Overman's Appeal, 7 Nor., 
286. See also Thackara vs. Mitcball, 4 
Outer., 151 ; Philadelphia Trust Co. vs. 
Gillon, Idem., 254, and Hendrick's Ap- 
peal, 47 Leg. Int., 299. 

The fund for distribution is personalty, 
and if any rule of construction applicable 
to trusts of personal property can defeat 
the clear intention of the testator, the trust 
must fall and the attachments will hold it. 

It will be observed that this trust is — to 
pay the interest and a discretionary portion 
of the principal to the cestui que trust for 
life, remainder to his "children" and in 
default of "issue" to testator's other 
children. This, under the present rule of 
construction in regard to trusts, in Penn- 
sylvania, would be a valid trust, even were 
it not guarded by a provision against liabil- 
ity, by any proceeding at law, or otherwise, 
for the payment of any indebtedness of the 
cestui que trust. 

In Still vs. Spear, 9 Wr. 168, it was 
held, that where a testator bequeathed a 
certain fund in trust, to pay the interest, 
at his discretion to A. B., and in case of 
his death, without leaving "issue" to pay 
the principal to the children of C. D., the 
trust was valid. 

In the Girard Trust Company vs. Chamb- 
ers, 1 Wr., 485, the trust was — to collect 
and receive the rents, issues, interest and 
income of real and personal estate, and 
after deducting expenses, " to pay over the 
same unto the cestui que trust for bis own 
use and benefit, or to such person as by his 
order, in writing, he may authorize to re- 
ceive the same," and, upon his decease, to 
assign, transfer and convey the estate so 
held, as he by his last will and testament 



should appoint, and in default of appoint- 
ment, to such person or persons, for such 
estates and in such shares, as would be en- 
titled to the same, had he died seized 
thereof, intestate; and it was held, that the 
trust was an active one, vesting the legal 
estate in the trustees; that the income for 
life was the absolute property of the cestui 
que trust* and was therefore attachable by 
his creditors ; and that the income for life 
could have been secured to the cestui que 
trust, by provisions in the will against 
alienation and liability for debts. 

In Kreamer's executors vs. Showalter 
et al.j I. C. C. Rep. 453, the property 
was personalty, and the trust was — to pay 
the interest and principal, in the discretion 
of the trustee, to a son of the testatrix, for 
its maintenance and support, "said yearly 
interest and said bequest not to be sub- 
ject to the debts and liabilities" of the son. 
"And in case said son should die without 
leaving "issue" the principal to be paid 
to his "heirs." Futhey P. J., in the court 
of Common Pleas of Chester county, in an 
able and exhaustive opinion, held, that the 
will created a spendthrift thist, and that 
the son's interest was not attachable for his 
debts. 

These cases clearly establish the princi- 
ple, that no technical rules of construction 
shall prevail against the evident intention 
of the testator. 

The auditor therefore, notwithstanding 
the skilful argument of the learned counsel 
for the attachment creditors, holds that 
this is a valid trust, and that there is noth- 
ing in the hands of the trustees that can be 
reached by the attachments. 

Exceptions were filed to this decision by 
counsel for the attachment creditors. 

January 17, 1891. Opinion by Patter- 
son, J. 

To the Auditor's Report there were filed 
eight exceptions. (See same attached to the 
Report). We will not copy them here* 

On reading the Report we find no 
ground for the exceptions. The learned 
auditor has met all questions . raised, and 
so well fortified himself by reason and 
authority that the objection respecting 
them and argued before the Court was 
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groundless, and we think labor lost. All 
the exceptions are overruled, and the Re- 
port of the Auditor is now confirmed abso- 
lutely. 



O. C. OP ALLEGHENY COUNTY. 
In re Estate of John Scott, Deceased. 
Wills — Letter to attorney — When not a 
will — What evidence necessary. 

A letter signed by the writer and addressed to 
his counsel requesting him to prepare a will in 
aeeordanee with the direction contained in it, 
standing by itself, cannot take effect as a will. 

It is doubtful if it be competent to prove by 
parol declarations of the signer that he intended 
it to take effect as his will. 

If such evidence be admissible the declara- 
tions must be proven and connected with the 
paper by at least two witnesses. 

Where two witnesses testified to declara- 
tions, but they were connected with the paper 
by the testimony of only one of them, held, that 
the quantum of proof was insufficient. 

Appeal from decision of register admit- 
ting* paper to probate as the will of dece- 
dent. 

Dalzellj Scott £ Gordon, for propo- 
nents. 

James F. JRobb, for contestants. 
March 10, 1891. Opinion by Over, J. 

The paper admitted to probate by the 
register as the will of John Scott, deceased, 
is in the form of a letter, signed by him 
and addressed to his attorney, requesting 
him to prepare a will in accordance with 
the directions contained in it. It does not 
show a present testamentary intent, but an 
intention to execute another paper, which 
he requests his counsel to prepare, as his 
will, and, therefore*, standing by itself it 
could not take effect as a will ; Murry vs. 
Murry, 6 Watts, 353. 

The proponents, however, offered evi- 
dence of declarations made by Scott that 
he intended the paper to take effect as his 
will. It is objected to this evidence (1) 
that it is incompetent, and (2) that the 
quantum of proof adduced is not sufficient 
under the statute requiring two witnesses. 

(1) Such evidence has been held to be 
competent in some English and American 
cases. In our State the question does not 



appear to have been decided ; although in 
Carson's Appeal, 59 Pa. St., 501; and 
Patterson vs. English, 71 Id. 9 454, there 
are dicta favorable to its competency. 
But in view of the requirements of our 
statute that a will shall be in writing and 
signed at the end thereof, the competency 
of such evidence is somewhat doubtful. It 
is not necessary, however, for the purposes 
of this case to -decide this question; as 
even if the evidence be admissible, the 
second objection seems well taken. 

The paper was prepared by William 
Stewart, an intimate friend of Mr. Scott 
and the only subscribing witness, who tes- 
tified in direct examination as to his decla- 
rations as follows: 

" He got out of his bed, walked across 
the floor and signed the document. Then 
I told him I would take it to Mr. Dalzell. 
'Why/ ho says, 'that is not necessary. 
That is as good a will, that is my will, and 
as good a one as I want.' Then he cited 
the case of Mr. Slataper's paper and some 
old case Mr. Hampton had told him about 
happened some forty years ago where 
some man died and a letter to his counsel 
was admitted to probate. Then John F. 
Scott came into the room later." He also 
testified that the decedent told him to take 
the paper and put it in his box in the De- 
posit Company, and that he took it home 
with him that night; and that it was two 
or three hours after it was signed that Mr. 
Scott told him not to take it to Mr. Dal- 
zell, that no other person was present then 
nor when it was signed, and that no other 
pei*son but himself and John Scott (the de- 
cedent) saw the paper after it was written 
until he deposited it in his box. 

The only other witness who testified to 
the declarations of John Scott was his son, 
John F. Scott. He testified that at Mr. 
Stewart's request he made a statement of 
his father's affairs, that Mr. Stewart came 
to his office, that he explained it to him, 
" told him the values I had put on," and 
he approved of them, made no changes, 
and he figured the estate was worth about 
$350,000. He asked for pen, paper and 
ink, and went over to the far end of the 
room, took the young man's desk, and sat 
there and figured w& wrote. He said he 
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was going out at noon, and for me to come 
out at the usual time in the afternoon. He 
went out at noon, and I started out about 
4 o'clock, went up to father's, and went in 
the room and asked him how he felt. "Oh," 
he says, " I am better." He says, 4< I 
have got up and walked over to the bureau 
and signed my will." *• * * After supper 
we went up to his room and was sitting 
there smoking, father, *Mr. Stewart and 
myself, and he says to him, " Now, Billy, 
that is as good a will as can be drawn ; if 
anything happens to me you have that 
probated." He says, "I was up in the 
Register's office a short time ago in the 
Knox Slataper will case and was wait- 
ing on Mr. Hampton there, and he ex- 
plained to me about the case, and I called 
his attention to a gentleman that had 
written a letter to his attorney some 
forty years ago just directing a will to be 
drawn, and that will, that letter, was made 
good." 

The witness further testified that ho did 
not see the paper admitted to probate un- 
til after his father's death. The Act of 
Assembly requires that every will shall be 
proved by at least two witnesses. With- 
out proof that it was intended that this 
paper should take effect as a will, it is not 
one. The proof of John Scott's declara- 
tions to that effect then is necessary to es- 
tablish it as a will, and must be made by at 
least two witnesses. 

Mr. Stewart's evidence is full and com- 
plete. But the evidence of the other wit- 
ness, John F. Scott, is incomplete, as he 
fails to identify the paper admitted to pro- 
bate, as the one referred to by his father. 
And it is only by having recourse to the 
evidence of Mr. Stewart, the other witness, 
that it appears that the declarations he 
testifies to had reference to it. 

The rule as laid down by Gibson, C. J., 
in Hock vs. Hock, 6 S & R., 47, is that 
each of the witnesses must depose to all 
facts necessary to complete the chain of 
evidence, in order that no link in it may 
depend on the credibility of one ; so that 
if one witness only was required, the will 
would be fully proved by the testimony of 
either. This rule has never been ques- 
tioned, but affirmed and adhered to in sub- 



sequent cases : Reynolds vs. Reynolds, 16 
S. & R., 88 ; Robner vs. Stebman, 1 
Watts, 458 ; Mullen vs. MoKelvey, 5 Id., 
399 ; Linden vs. Farnum, 10 Barr., 100. 
It is true that circumstances may supply 
the place of one witness. And in Carson's 
Appeal, 59 Pa. St., 493, Mr. Justice Wil- 
liams seems to rely upon the fact that one 
of the witnesses to the will, whose evidence 
was not clear as to its identity, was cor- 
roborated by the other witness. But it 
appears from the opinion of Justice Shars- 
wood, concurred in by Justice Agnew, who 
concurred in the judgment but dissented as 
to the reasons given, that the evidence of 
the witness was complete and sufficient by 
itself to prove the will if but one witness 
were required. In this case there are no 
circumstances which connect the declara- 
tions made by the decedent to John F. 
Scott, with the paper. The link connect- 
ing them with it depends alone upon the 
testimony of William Stewart. And if one 
witness only were required to prove the 
will, it would not be fully proved by the 
testimony of John F. Scott. It follows, 
therefore, that the proof adduced is not 
sufficient under the statute, and that the 
probate must be set aside and vacated. — 
Pittsburgh Legal Journal. 



1*8*1 SftecettHttg. 



Liability of Common Carriers. 

In view of the conflict of authorities in 
the United States as to whether a common 
carrier shall be allowed to limit his liability 
for the loss of goods even when the loss 
occurs through his own negligence, it is 
interesting to note a recent decision in the 
Supreme Court of Pennsylvania, in the 
case of Pennsylvania R. R. Co. vs. Weiller, 
29 Am. Law Reg., 766, 1890. The 
court distinctly lays down the rule that 
although there is an agreed valuation of 
the goods between the shipper and carrier, 
and although it is expressly stipulated that 
the carrier shall not be liable beyond such 
valuation for loss occuring from any cause 
whatever, and in consideration of such 
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agreement a lower rate of freight is 
•charged, yet the carrier is thereby relieved 
from liability for the actual value of the 
goods lost. 

It is pretty firmly established that a 
common carrier cannot, by a simple stipu- 
lation in the bill of lading, contract away 
his common-law liability for loss arising 
from his own negligence, in the absence of 
an express valuation agreed upon between 
the shipper and the carrier. But the 
-question on which the courts of this coun- 
try are at variance is whether the presence 
of an agreed valuation will relieve the 
carrier from responsibility. 

The doctrine of Pennsylvania Co. vs. 
Weilkr, obtains in twelve States and the 
District of Columbia; the contrary doctrine, 
in the Supreme Court of the United States, 
and in nineteen of the States. So that 
though the larger number of jurisdictions 
are in favor of allowing the carrier to con- 
tract away his liability for negligence, yet 
the law cannot by any means be regarded 
as settled. 

The leading case in opposition to the 
Pennsylvania doctrine is Hart vs. Penn- 
sylvania R. R. Co., 112 U. S., 831, 1884, 
in the Supreme Court of the United States. 
The court agreed that a common earner 
oould not stipulate for exemption from lia- 
bility for his -own negligence, but laid it 
-down that where the shipper has agreed 
upon a certain valuation of his goods, and 
has also agreed that the carrier shall not be 
liable beyond this sum, it was "just to hold 
the shipper to his agreement, fairly made, 
as to value, even where the loss or injury 
has occurred through the negligence of the 
carrier." By Blatchford, J. The grounds 
of the decision are that to disregard the 
agreement after loss "is to expose the 
oarrier to a greater risk than it was in- 
tended he should assume. The compensa- 
tion for carriage is based on that value. 
The shipper is estopped from saying that 
the value is greater." The theory that 
the shipper is estopped to deny that the 
actual value of the goods is the value he 
himself has put upon them, is perhaps the 
prevailing basis of decisions in jurisdictions 
•where the case of Hart vs. Pennsylvania 
R. R. Co., has been followed. 



The grounds for the opposite conclusion 
are that such a stipulation is contrary to 
public policy, and that the old common-law 
rule of absolute liability, except for loss 
occurring through the act of God or the 
public enemies, had been sufficiently broken 
in upon by allowing the carrier to exempt 
himself from liability by special contract 
for loss not occurring through his own 
negligence. And that even though the 
shipper does consent to a certain valuation, 
he cannot thereby relieve the carrier from 
liability for negligence, because in so 
doing he is trying to regulate not his own 
but a public right. The public welfare 
demands that the common carrier shall be 
responsible for his own negligence and that 
of his servants, and consequently any 
agreement which attempts to interfere with 
this public right must be void, as contrary 
to public policy. 

A similar decision to that reached in 
Pennsylvania Co. vs. Weiller, has been 
handed down very recently in the analo- 
gous case of a telegraph company, the W. 
U. Tel. Co. vs. Short, 14 S. W. Rep., 
649, 1890, in the Supreme Court of 
Arkansas. It was held that an agreement 
entered into between the sender of a tele- 
gram and the telegraph company, exempt- 
ing the company from liability beyond the 
price of the message for mistakes or delays 
in the transmission or delivery, unless the 
message is repeated, whether happening 
through the negligence of the company or 
otherwise, was void as against public 
policy. The court says: "It is true that 
many authorities have held that such an 
agreement is binding upon all who assent 
to it," because of the 4 risks and uncertain- 
ties attendant on the transmission of mes- 
sages by means of electricity, and the 
difficulties in the way of guarding against 
errors and delays ;' " but this is " not a 
sufficient reason why such stipulations 
should be sustained. The telegraph com- 
pany is only bound to use ordinary care 
and diligence in transmitting messages, and 
is not responsible for any errors or failures 
which such care and diligence are insuffi- 
cient to guard against or avoid." 

— Wa*\fa gton Law Reporter. 



Digitized by 



Google 



160 



LANCASTER LAW REVIEW. 



Erroneous Views of Newspapers in the 
Kemmler Case. 

The newspapers seem to have fallen into 
error as to the ground of the decision of 
the United States Supreme Court in the 
Kemmler case, 136 U. S., 436. The 
court is criticised for holding that execu- 
tion by electricity is not a cruel and un- 
usual punishment, prohibited by the eighth 
amendment to the Constitution of the 
United States — that cruel and unusual 
punishments shall not be inflicted. But 
the counsel made no claim upon this 
ground, and in fact no lawyer would as- 
sert that the eighth amendment gave the 
United States courts any right to interfere 
in this case. The court expressly said: 
" It is not contended, as it could not be, 
that the eighth amendment was intended to 
apply to the States." Chief Justice 
Marshall had decided, in Barron vs. Balti- 
more, 7 Pet., 243, that this provision was 
a limitation solely upon the Federal gov- 
ernment. The ground which Keramler's 
counsel took was that the law under which 
the prisoner was sentenced violated the 
fourteenth amendment — first, because it 
abridged the rights and immunities of a 
citizen of the United States ; and, second, 
because it was not due process of law. 
The Slaughter House Cases, 16 Wall., 36, 
annihilated the first point,. and the second 
was untenable. The court seemed to 
intimate, however, at the close of the 
opinion, that a punishment might be so 
cruel as not to be " due process of law." 
Even this is very doubtful. A state could 
probably revive burning at the stake, as 
far as United States authority is con- 
cerned. Although the court of New York 
held that execution by electricity was not 
repugnant to its own constitution, that 
opinion might well be changed in the light 
of subsequent experiment. 

Apropos of this subject, the phrase 
"cruel and unusual punishment " probably 
refers to quality and not quantity, or, as 
the Supreme Court of Kansas said, to 
"kind and not duration." State vs. 
White, 25 Pac. Rep., 33. The facts of 
that case bring out the distinction in a 
forcible and interesting manner. By an 
act of the legislature in 1887 the age of 



consent was raised to eighteen, and un- 
lawful intercourse with any female under 
that age was made punishable by not less 
then five nor more than twenty-one years. 
In such a case, therefore, five years is the 
least possible punishment for fornication. 
Such a severe punishment, it was argued, 
was cruel and unusual ; but the case was 
decided contrary on the distinction be- 
tween amount and kind. The court re- 
marked that the punishment was " a 
severer one than had ever before been 
provided for in any other state or country 
for such an offense." 

— Washington Law Reporter. 



A miller had his neighbor arrested upon 
the charge of stealing wheat from bis mill, 
but being unable to substantiate the charge 
by proof, the Court adjudged that the mil- 
ler should make an apology to the accused. 
"Well," said h$,"I have had you arrested 
for stealing my wheat. I can't prove it, 
and am sorry for it." — Irish Law Journal. 



This is the way they do it in Germany: 
" I declare that my neighbor, Sophia Miil- 
ler, is an honest and respectable person, 
and I hereby take back what I have said." 
— Fliegende Blaetter. 



Judge (to elderly female witness, just 
called and not yet sworn) : " So your 
name is Julia Miller ?" 

E. F. W.: "Yes, sir." 

J.: "How old are you?" 

E. F. W. : " Twenty-five years, your 
Honor." 

J. : " Very well ; now that you have 
answered as to your age, you may be sworn 
to make true answers." — Fliegende Blaet- 
ter. 



Condemned murderer (to lawyer): "You 
said you could get a sentence of imprison- 
ment for life, and here I am to be hanged 
next month." 

Lawyer: "That's all right; you will 
be imprisoned for life, won't you? and 
only a month, instead of long, weary years. 
Be reasonable, man !" — Q-reen Bag. 
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O. C. OP LANCASTER CO. 
In re Estate of Dr. A. K. Rohrer, deceased. 

Decedent 9 s estates — Labor claims for as- 
sisting physician in practice — When 
not allowed — Presumptions of law — 

* Payment — Statute of limitations — 
What will not toll statute. 

The performance of labor by one person for 
another raises an implied promise to pay what 
such services are reasonably worth, but such 
labor claims against decedent's estates should 
be carefully scrutinized by the court. They may 
be rebutted by proof of such a relation between 
the parties as repels the idea of a contract, and 
payment may be presumed where a demand 
might have been made but was not, for a long 
period of time during the decedent's lifetime. 

The claimant studied medicine in the office of 
the decedent, a physician, and after graduation 
helped him with his practice, claimant not prac- 
ticing for himelf, and decedent paying claim- 
ant's board and supplying himwith office room, 
books, etc., up to about three years before his 
death, when claimant left and started practicing 
for himself. No express contract or demand in 
the lifetime of the decedent being proven : 

Held, that the claimant could recover nothing 
from the estate. 

To toll the statute of limiations by evidence 
of a payment, it must be proven unequivocally 
that the payment was made on the claim in suit. 

The adjudication and allowance of a dividend 
on a note against an assignor in the distribution 
of his assigned estate by an auditor, followed by 
a decree of the court confirming said report, 
does not have the effect of a suit at law, and 
toll the statute of limitations, so as to render a 
claim for the balance of said note valid when 
presented thirteen years afterward before the 
audit on the estate acquired since the assign- 
ment by the assignor now deceased. 

Exceptions to auditor's report. 

Charles Denues and Wm. D. Weaver , 
for exceptions. 

Chas. I. Landis, contra. 

The report of Geo. A. Lane, Esq., 
the auditor appointed by the Court to make 
distribution, contains inter alia the fol- 
lowing :- 

Claim of Dr. J. R. Lehman for work 
from April 1,1883, to Oct. 1*1884, $400, 
and for personal service, $10. 



This claim' was objected to, and the 
greater part of the testimony taken in the 
audit was in reference to it. 

The testimony of Mrs. Mollie Bletz so 
far as relates to her conversation with Dr. 
Rohrer, the decedent, about Dr. Lehman, 
the claimant, in his absence, is not evi- 
dence, and will not be considered, neither 
will be base our decision of this claim on 
the testimony of other physicians of whom 
several were called on each side. They 
disagreed, as doctors are very apt to do, 
and no general custom was, in our opinion, 
established that would govern this case. 
The evidence shows that the claimant had 
been a student of Dr. Rohrer's, and after 
graduating, had remained in his office as- 
sisting him in the practice, from April 1, 
1882, to Oct. 1, 1884, when he left and 
established a practice of his own, Dr. Roh- 
rer still continuing to practice till his death, 
March 21, 1888. During the time the 
claimant was with Dr. Rohrer he assisted 
the doctor in his practice, making profes* 
sional visits on Dr. Rohrer's patients, at- 
tending to office practice and the regular 
duties of the profession. All charges made 
were in Dr. Rohrer's name, there being 
but one set of books kept, and all the 
money was paid to him. Dr. Lehman furn- 
ished his own horse and buggy during the 
time he was with Dr,. Rohrer. It also 
seems from the testimony of Wm. H. Al- 
bright, who was employed at Dr. Rohrer's, 
that Dr. Lehman was not practicing for 
himself during the two and a half years 
he was at Dr. Rohrer's after his gradua- 
tion. 

During this period Dr. Rohrer paid Dr. 
Lehman's board, viz., $175 a year, paid 
for the feed of his horse, and the repairs 
of his buggy, gave him the free use of all 
his books and instruments, and charged 
him no tuition or office rent. 
. After Dr. Lehman left, about Oct. 1, 
1884, he bought out the practice of a 
neighboring physician, and continued to 
reside in the same neighborhood. About 
three and a half years after he left Dr. 
Rohrer's office, Dr. Rohrer died. Some 
time after Dr. Rohrer's death, Dr. Lehman 
came to the office of Sam Matt. Fridy, 
Esq., at that time Justice of the Peace in 
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Mountville, and stated that he intended 
presenting a claim against Dr. Rohrer's 
estate for services rendered, if in the opin- 
ion of the Justice it would not conflict with 
Miss Bletz's claim. He told Mr. Fridy 
that he thought there would be an excess 
above her claim, and that the money might 
just as well remain at Mountville as let it 
go away to the distant heirs. He also 
said that there was no contract between 
Dr. Rohrer and himself but thought it 
would likely be allowed, as there would 
likely be an excess after Miss Bletz was 
paid. He also told Mr. Fridy that he had 
never presented a bill, nor demanded the 
claim from Dr. Rohrer in his lifetime. 

The $10 claim was for attending the de- 
cedent at the time of his death. There 
being no express contract, as is admitted 
by him in his conversation with Sam Matt. 
Fridy, the claimant can recover, if at all, 
only on an implied one. 

The performance of labor by one person 
for another raises an implied promise to 
pay what such services are reasonably 
worth, but this may be rebutted by proof 
of such a relation between the parties as 
repels the idea of contract, or by any 
proof that shows an intention to give and 
receive without compensation. 

In 10 Casey 480, Graham vs. Graham, 
Judge Strong says : " There is great temp- 
tation to set up claims against the estates 
of decedents, and it can not be doubted 
that many such claims have been asserted 
which would never have been known, had 
it been possible for the decedent to meet 
his alleged creditor in a Court of Justice. 
Hence, in cases of this character, it is im- 
portant, to use the language of Judge Shars- 
wood in Neal's Ex'ors vs. Gilmore, 29 Sm. 
421, that the reins should be held by the 
Courts with a firm and steady hand." 

In Amey's Appeal, 13 Wr. 126, which 
was the case of a father-in-law claiming for 
the services of himself and his two sons 
against the estate of his son-in law, the fact 
that for four years there was no recogni- 
tion of liability by the son-in-law and no 
assertion of right or any demand for com- 
pensation by the father-in-law, was consid- 
ered by Judge Strong, who delivered the 
opinion of the Supreme Court, as a circum- 



stance of great weight. There, as in the 
ease we are considering, no debit or credit 
account was kept by either of the parties, 
and no express contract appears to have 
been made. " Surely," the Court goes on 
to say, " this was enough to rebut the 
presumption that the parties understood 
the one was to pay and the other to re- 
ceive compensation for services rendered 
in addition to being boarded, clothed and 
provided with a home, and means of edn* 
cation for the minor children. It was 
enough to show that the the relation of 
master and hired servant was not contem- 
plated." 

In Holland's Estate, 44 L. I., 48, the 
Orphans' Court of Philadelphia say : u The 
implication that services rendered are to be 
paid for, may be overcome by the course 
of dealing between the parties, and where 
during a long term of years services such 
as claimed for in that case, are rendered 
without demand for compensation, it is fair 
to presume that the parties did not under- 
stand that their relation was that of debtor 
and creditor. Claims which on their face 
have been accruing for years, but which 
are delayed in their presentation as legal 
demands until after the death of the alleged 
debtor, come before the Court, as has often 
been said, discredited by the claimants' own 
acts, and every fair intendment will be 
made against them. In this case the claim 
was for ten years' services for taking care 
of certain securities belonging to the dece- 
dent [Mary Holland], and the evidence 
failed to show that the claimant during the 
whole of this period demanded payment or 
suggested that he expected compensation. 

In Lally's Estatej 44 L. I., 430, a 
nephew of decedent sought to recover for 
services rendered an aged aunt in accom- 
panying her to Ireland, remaining with her 
while there, and returning home with her. 
The 0. C. say: "The claim whose disal- 
lowance by the auditing judge is the sub- 
ject of exception, belongs to that class of 
demands against decedents' estates, which 
are regarded by the Courts with distrust 
and suspicion, and properly so. When al- 
leged debts and claims ' are presented for 
the first timfe after the death, ample time 
and opportunity for claim and demand ex- 
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isting during the life time of the debtor, 
but no effort having been made to collect 
by the creditor during the life time of the 
debtor, when the mouth of the party whose 
estate is sought to be rendered liable is 
closed by death, and the alleged indebted- 
ness is attempted to be sustained by loose 
declarations or admissions, no objectioncan, 
with propriety, be made to the barriers 
interposed by the law for protection of the 
widow and heirs or legatees. Furthermore, 
the failure to demand payment during the 
life of the decedent, she having survived 
her visit abroad almost eighteen months, is 
not satisfactorily explained. It may be 
claimant's misfortune that he is unable to 
produce testimony sufficient to support his 
claim, but that the law requires, and cannot 
be supplied by to conjecture or surmise. * * 

No evidence of a demand in the life time 
of the alleged debtor, it is presumed either 
that the services were rendered gratuitously 
or that payment was actually made from 
time to time as it became due." 

Larkin's Estate, 16 W. N. C, 541: 
u Where a person serves in the capacity of 
a domestic servant, and no demand for 
wages is made by the servant for a consid- 
erable period after such service has termi- 
nated, the presumption is either that the 
wages have been paid, or that the service 
was to be performed on the footing that no 
wages were to be paid. This, however, is 
only a presumption of fact, and may be 
rebutted." McConnell's Appeal, 1 Out., 
81. In the above case the Court held the 
facts contained nothing to rebut the ordi- 
nary presumption, but, on the contrary, 
much to strengthen it. The appellee 
claimed for four years' wages as a domestic 
servant at $4 per week. She admitted re- 
ceiving one year's wages. After his death 
and nearly two years after she left his em- 
ploy, she presented the claim. She never 
made a demand during his life. In Houck 
vt. Houck, 3 Out., 652, the Court say, 
" No demand appears to have been made 
either during the period of service, at the 
time they went away, or afterwards during 
the lifetime of the alleged debtor. So far 
from the presumption being rebutted, the 
evidence leaves the strong impression that 
the claim was an after-thought, and an at- 



tempt after death of defendant's testator 
to gain a larger share of his estate." In 
Picken's Estate, 14 W. N. C, 407, it is 
said, u The question in all cases of this 
kind is, were the circumstances such that it 
is reasonable to be inferred that the parties 
expected compensation to be paid on the 
one side and received on the other." In 
Cooper's Estate, 24 W. N. C, 384, the 
claim was made by a sister- in-law of a de- 
cedent for services as housekeeper for five 
years. Her services were meritorious and 
valuable, there was no contract to pay her 
any wages or compensation, no promise to 
pay her, no admission of indebtedness, no 
demand for the payment of wages for the 
entire period, no proof that any was paid 
or expected to be paid by her. If the 

S resumption of payment arises as stated in 
[cConnell's app. and Houck vs. Houck 
supra, where there is an express contract 
shown, it certainly is to be applied where 
tho contract is to be presumed ; and if it is 
to be invoked to defeat a claim of this kind 
where made against a living person, how 
much stronger reason exists for its applica- 
tion where the claim was never heard of 
until after the death of the person against 
whose estate it is presented. 

In the light of these authorities, and of 
the facts developed in this case, is the pre- 
sumption implied in the performance of the 
work testified to as performed by the claim- 
ant rebutted ? A summary of those facts 
will suggest to this question. There was 
no express contract. During the whole 
time that Dr. Lehman continued in Dr. 
Rohrer's office there is no evidence that 
any demand was made for compensation, 
beyond what the evidence plainly shows he 
was receiving ; and for three and a half 
years after he left, or until Dr. Rohrer's 
death, there was no recognition of liability 
by Dr. Rohrer and no assertion of right or 
demand for compensation by Dr. Lehman. 
No demand was ever proven to have been 
made until after Dr. Rohrer's death. No 
debit and credit account was, it seems, 
ever kept between them. Surely this is 
enough to rebut the presumption that the 
parties understood, the one was to pay and 
the other to receive compensation for ser- 
vices rendered in addition to being boarded, 
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horse fed, baggy repaired, free tuition, no 
rent, use of books and instruments, and the 
advantage of being in an old established 
physician's office, and having his experi- 
ence. Were more needed, it is found in 
the testimony of Sam Matt. Fridy, Esq., 
who says that Dr. Lehman told him, when 
he spoke of presenting his claim, that the 
money might just as well remain at Mount- 
ville as let it go away to the distant heirs. 
In this case, we are compelled from all the 
evidence to say as the Supreme Court say in 
Houck us. Houck supra, the facts con- 
tained show nothing to .rebut the ordinary 
presumption that arises, from the delay 
in making a demand for such a length of 
time after the service has terminated, that 
no wages were to be paid, but, on the 
contrary, much to strengthen it. We are 
of the opinion that the relation of debtor 
and creditor was never contemplated by 
eiter of the parties as existing between 
them during Dr. Rhorer's life time, that 
Dr. Lehman was amply compensated for 
all services rendered by him, and there- 
fore disallow all of his claim. 

The claim of George S. Roland is on 
the following promissory note : 

1385.00 April 1, 1878. 

One year after date I promise to pay to 
George S. Roland, or order, Three Hundred 
and Thirty-five Dollars without defalcation, for 
value received, with six per cent, interest. 

A. E. Rohrer. 

On the back of this note are the follow- 
ing indorsements : — 

Rec'd the interest on the within note up 

to April 1, 1874 $20.10 

Rec'd on note 81.00 

Rec'd on note 7.50 

Rec'd on note 28.75 

Rec'd May 28, '87, on the within note as 

doctor bill 8.00 

George S. Roland. 

The first payment of interest was made, 
it appears from the note, on April 1,1874. 
The next three payments, made in the 
same handwriting as the first, and of the 
body of the note, evidently that of Dr. 
Rohrer himself, bear no date: the last 
endorsement, viz : . 

Rec'd May 28, '87, on the within note as 

doctor bill $8.00 

George 8. Roland. 
is in different handwriting. The testi- 



mony of the claimant, Geo. S. Roland, 
was taken under objection in support of 
his claim, and Ledger No. 3, page 133, 
offered in evidence to ' show that Dr. 
Rohrer had crossed out the account against 
Geo. S. Roland showing balance of $8.00, 
at or about the time the above endorse- 
ment was made by Roland on the note. 
In connection with, this claim the auditor's 
report on the assigned estate of Dr. Rohrer, 
the decedent, presented, read, and con- 
firmed nisi in the Court of Common Pleas 
of Lancaster County on May 20, 1876, 
and all the records relating to said as- 
signed estate, were offered in evidence. 
Said auditor's report shows that Roland 
presented this note before the audit and 
received a dividend of $41.90, which divi- 
dend was never marked on the note. 
This note was objected to as barred by 
the Statute of Limitations. The testimony 
of the claimant in relation to this note 
was also objected to. 

The testimony of George S. Roland, the 
claimant, as to all matters occurring in the 
lifetime of Dr. Rohrer, is clearly not evi- 
dence and must be ruled out. The first 
point to consider is, did the entry on the 
note made May 28, 1887, by the holder, 
toll the Statute ? We think not. This 
endorsement was made by the payee May 
28, 1887, but there is no proof submitted 
that at that time the statute was not run- 
ning, and such endorsements are not evi- 
dence at all unless proven to have been 
made while the statute was running. They 
are evidence made by a plaintiff for him- 
self, and upon general principles would not 
be receivable at all. The exception is ad- 
mitted because endorsements by the plain- 
tiff are declarations against his own inter- 
est when made within six years from the 
promise. When made afterwards the rea- 
son for their admission entirely fails. The 
burden of proving this is on the claimant. 

Again. To toll the statute by evidence 
of a payment it must be proven unequivo- 
cally that the payment was made on the 
claim in suit. There is no evidence to 
prove this in this case. There is no evi- 
dence produced to show in whose hand- 
writing the said endorsement is, other than 
that of the claimant himself, whose testi- 
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mony we have refused to admit ; but even 
had we admitted it, the law is that the en- 
dorsement of payment in the handwriting 
of the plaintiff or promissee alone is not 
proper to go to a jury. There is then 
nothing to show that the crossing out of the 
account in Ledger No. 3, page 133, might 
not have been the result of an entirely dif- 
ferent settlement. We are clearly of the 
opinion that no endorsement on this note 
will toll the bar of the statute, and in this 
view as we think we are sustained by 
Shaffer vs. Shaffer, 5 Wr. 51 ; Burr vs. 
Burr, 26 Pa., 284 ; Barclay's App., 64 
Pa., 69; Kunkel vs. Kolb, 6 W. N.,648; 
Cremer's Est., 5 W. & S., 331. It is 
however claimed that it is taken out of the 
Statute of Limitations for another reason, 
which briefly stated is as follows : 

About 1875, Dr. Rohrer, the decedent, 
made an assignment to Jacob M. Kreider 
for the benefit of his creditors. The as- 
signee proceeded to discharge the trust 
committed to him, filed his account, and 
auditors were appointed to distribute the 
balance remaining in his hands to and 
among those legally entitled thereto. The 
claimant presented this note before that 
audit, and was awarded a dividend thereon 
of $41. 90. 

This report was presented, read and con- 
firmed nisi May 20, 1876, and was subse- 
quently absolutely confirmed. He never 
brought suit against the decedent during 
his life time, or obtained judgment thereon 
for the balance due on said note, but now 
presents this note before this audit and 
claims payment for the balance due on said 
note, with interest, on the ground that the 
statute does not run in this case for the 
reason that in 1876 this claim was adjudi 
cated before an auditor in the then assigned 
estate of the present decedent, which audi- 
tor's report was confirmed by the Court, 
and is a decree of the Court which is tan- 
tamount to a judgment and is not barred 
by the statute. In support of this position 
the learned counsel representing the claim- 
ant cites Reber's Appeal, 125 Penn., 20. 
To properly understand the decision in 
Reber's appeal it will be necessary to 
briefly state the following facts : 

A. K. Reber died April 26, 1879, in- 



solvent, and indebted to his father, Samuel 
Reber, on two notes, one for $617.50 due 
Ayril 1, 1878, and the other for $100 due 
October 20, 1878. This estate was dis- 
tributed by an auditor, and these two notes 
were presented, proved, and dividends 
awarded to them of $205.18 and $76.93 
respectively, leaving a total balance due 
thereon at the confirmation of the auditor's 
report on January 9, 1883, of $498.57. 
Samuel Reber, the father, died May 10, 
1886, solvent and owing his son, the said 
A. K. Reber, deceased, $600, evidenced 
by a certain note. On his death the ad- 
ministrators of A. K. Reber, deceased, 
presented this $600 note to Samuel Re- 
ber's executors, but objection to its pay- 
ment in full was made by the accountants 
and legatees, who claimed that the afore- 
said balance of $498.57 was a set- off against 
the amount due on said note. The Court 
below held that the balance due on the 
said two notes could not be set off against 
the claim because barred by the Statute of 
Limitations. An appeal was taken to the 
Supreme Court and the lower Court re- 
versed, Paxson, C. J., delivering the 
opinion in which it is said : " It was de- 
cided in Keyser's Appeal, 124 Penn., 80, 
following York's Appeal, 110 Penn., 69, 
that the Statute of Limitations cannot be 
tolled by anything short of a suit at law or 
what is its equivalent in the Orphans' 
Court ; that a mere demand upon an exec- 
utor is not such an equivalent and does not 
toll the Statute. But there was something 
more than a demand upon the executor in 
the present case. There was the presen- 
tation of the notes to an auditor appointed 
to make distribution of the estate of the 
maker of the notes ; there was an adjudi- 
cation and an allowance of the claim, and 
payment on account in pursuance thereof. 
The liability of the maker of the notes was 
thus established by the decree of the Or- 
phans' Court. The auditor is but the 
hand of that Court; and his decree becomes 
the decree of that Court. This is some- 
thing more than the presentation of the 
claim to an executor or administrator. It 
is the decree of a Court of competent jur- 
isdiction, and is as effectual to toll the stat- 
ute as would be a judgment at law. * * * 
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It is a question of adjudication, of the es- 
tablishment of the claim in the Orphans 9 
Court. When so established the statute has 
no application. Decree reversed." 

Is the case in hand ruled by Reber's 
Appeal ? That, in effect, decided that the 
adjudication and allowance of a claim in 
the distribution of a decedent's estate by 
an auditor, followed by a decree of the 
Orphans' Court, confirming the auditor's 
report, is as effectual to toll the bar of the 
statute of limitations as would he a judg- 
ment at law, and in such a case the statute 
is inoperative. 

Will the adjudication and allowance of a 
claim in the distribution of an assigned es- 
tate by an auditor, followed by a decree of 
the Court of Common Pleas confirming 
said report on the assigned estate of the 
debtor where the debtor and creditor are 
still living, and continue to live for twelve 
years after said confirmation, toll the stat- 
ute of limitations so as to render it a valid 
and proper claim when presented 13 years 
afterwards before the audit on the estate 
of the then assignor, now deceased ? The 
decision on which the claimnant relies was 
a decision in the Orphans' Court, and if we 
decide this claim not barred by the statute 
we must do so by holding that Reber's 
Appeal is applicable to and covers the 
facts in this case. Does it do so ? This 
is the question we are called on to decide. 

Prior to York's Appeal, 110 Pa., 79, it 
was held that the statute of limitations did 
not run in the Orphans' Court. That case, 
however, overruling McClintock's Appeal, 
5 Casey, 360, and cases following it, de- 
cided that the statute may be pleaded in 
the Orphans' Court. The death of the 
debtor does not toll the statute. Suit 
must be brought either in his lifetime or 
against his representatives, or claim made 
in the Orphans' Court within six years of 
the maturity, or it is barred ; but the be- 
ginning of a suit stops the running of the 
statute, and the only remedy for a subse- 
quent unreasonable delay is by proceed- 
ings on the ground of abandonment. A 
claim against a decedent's estate on a pro- 
missory note is not exclusively cognizable 
in equity. It is a legal claim enforceable 
in a court of law. Indeed it is only re- 



cently that the Orphans' Court had any 
jurisdiction over the claims of creditors, 
and now it is conceded that the jurisdic- 
tion of that court is only concurrent as to 
them. The remedy at law still exists on- 
impaired, fuid the creditor may commence 
his suit and thus toll the statute. The re- 
lation which exists between a creditor and 
the estate of his deceased debtor is that of 
debtor and creditor, with a trust super- 
added, by means of which and the machin- 
ery of the Orphans' Court, he can demand 
his proportion of the trust fund after his 
claim has been established. In attempting 
to so establish it the creditor is pursuing 
the estate of the decedent as his debtor; 
no other relation exists but that of debtor 
and creditor, and the statute of limitations 
may be set up in any forum which has 
jurisdiction of the case. The right to 
plead the statute of limitations in one court 
and not in another is an anomaly. 

The statute of limitations is a statute of 
repose, not a statute to protect parties 
against loss of evidence merely, but to quiet 
claims and promote the security of man- 
kind. Formerly the English courts were 
disposed against it, but latterly they, as 
well as the courts in the United States, 
seem inclined as far as possible to retrace 
their steps and to get back to the plain 
construction of the act. 

We must not forget that an entirely 
different state of facts exists in this case, 
which distinguishes it. from Reber's Ap- 
peal. In York's, Keyser's and Reber's 
Appeals the questions involved were solely 
cognizable in the Orphans' Court. They 
establish no precedent outside of the Or- 
phans' Court, and to our mind, enunciate 
no principle for our guidance in the matter 
before us. The course of distribution in 
assigned estates and in decedents' estates 
is very different. In decedents' estates 
death has cast the debts in a fixed mold. 
It is a finality. But in assigned estates 
other principles govern. Here the debtor 
continued to live for twelve years after the 
confirmation of the auditor's report on his 
assigned estate. The creditor could, after 
the reception of his dividend, have brought 
suit and obtained judgment for the balance 
due him, but he remained passive.. He 
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•did nothing to establish his claim or keep 
it alive, although the way was open to so 
proceed and prevent the running of the 
statute. The debtor was still liable for the 
balance doe on this note, but with his lia- 
bilities were also his rights — the right to 
plead the statute of limitations. 

An assignment for the benefit of credit- 
ors does not arrest the running of the lim- 
itation as to actions for debts existing at the 
assignment brought subsequently thereto 
against the assignor, Mitcheltree vs. Veach, 
81 Pa., 455 : Reed vs. Marshall, 90 Pa., 
845 ; so that Dr. Rohrer could have pleaded 
it to a suit by the creditor. Though in 
analogy to the doctrine, now apparently 
established in Pennsylvania, that the de- 
volution of the personal estate of a debtor 
by his death, upon his executors or admin- 
istrators, does not as against the estate 
ttop the running, of the statute it might 
be suspected that a voluntary assignment 
for the benefit of creditors would not, as 
against the assigned fund, arrest the course 
of the limitary period, the contrary seems 
to be the law ; see Finkbone's Appeal, 86 
Pa., 868 ; Mitcheltree vs. Veach, supra ; 
Reed vs. Marshall, supra ; Power vs. Holl- 
man, 2 W., 218 ; for it has been decided 
that a debt not barred when the assign- 
ment is made can be effectively demanded 
before the auditor appointed to make dis- 
tribution at a point of time more than six 
years subsequent to the maturing of the 
debt. In other words, the doctrine in 
York's Appeal would not apply in assigned 
estates. But we must remember that this 
applies only as against the assigned fund. 
As long as the assignee would have that 
fund in his hand undistributed, the statute 
of limitations would not and does not run 
in his favor against a creditor entitled 
thereto. He has a certain claim on that 
fund given by the assignor to the assignee 
to pay his debts in common with others, 
that no lapse of time through the negligence 
of the trustee or otherwise can defeat; but 
when that fund is distributed in accord- 
ance with the terms of the trust, and he has 
received his pro rata share thereof, the law 
is different as to property which the as- 
signor may subsequently acquire, and then 
the statute of limitations begins to run as 



to such subsequently acquired property. A 
debt not barred when a voluntary assign- 
ment in trust is made, is, it is true, no 
longer subject to the operation of the stat- 
ute as to the assigned property; but this is 
only, as we have just said, as to the as- 
signed property. The reason for this is 
evident, as the creditor cannot be made to 
suffer for the laches of the assignee, who 
may take his time in the settlement of the 
estate ; but this reason fails when applied 
to other property subsequently acquired by 
the assignor. Therefore, in Heckert's 
Appeal, 24 Pa., 482, the Court held that 
an assignment for the benefit of creditors 
is a trust exclusively cognizable in equity, 
and that the trustee could not interpose the 
statute of limitations to the claim of a 
creditor. The reason for this is clear ; it 
was a direct and continuing trust, and so 
continued till the creditors were paid as far 
as the assets assigned would pay them. 
But this doctrine, as we said before, only 
applies to the fund assigned. 

As to property which the assignor ac- 
quires after the assignment, and which 
never went into the hands of the assignee, 
the statute of limitations is a bar. The 
balance we are distributing is that of prop- 
erty acquired by Dr. Rohrer subsequent to 
his assignment in 1875. Therefore it 
would be subject to the operation of the 
statute. 

The law in other states which we have 
examined is the same, viz : that a partial 
payment by the assignee will not remove 
the bar as to the assignor. Picket vs. 
King, 34 Barb. [N. Y.], 193, was a well 
considered case. The Supreme Court of 
New York decide in that case that a debtor 
upon assigning his property in trust for the 
benefit of creditors parts with all control of 
the property assigned, and appoints the 
assignee his trustee to apply the proceeds 
thereof as directed in the assignment, but 
the assignee does not become his agent in 
such a sense as to have authority to make 
any new promise or contract binding upon 
the assignor, or to make a payment upon 
any of his debts which shall be equivalent 
to a new and express promise by him. 

An assignee is not an agent authorized 
to renew a debt or take it out of the stat- 
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ate of limitations as against the assignor. 
To the same effect are the cases of Roose- 
velt vs. Marks, 6 Johns. N. Y. Ch., 266; 
Barger vs. Durain, 26 Bark., 68; Davies 
vs. Edwards, 7 Exch., 22; Read vs. John- 
son, 1 R. I., 21; Marienthal vs. Mosler, 
16 Ohio, 566; Roscoe vs. Hale, 7 Gray, 
Mass., 274; Stuart vs. Foster, 13 Abb. 
[N. Y.] Pr., 305; Stoddard vs. Doane, 7 
Gray [Mass.], 387; Richardson vs. Thomas, 
13 lb., 381. 

Payment by an assignee of an insolvent 
it has been decided, is not evidence of a 
promise to pay a debt barred by the 
statute. 

Bunn vs. Drover, 2 Phila., 306. 

Read vs. Johnson, 1 R. I., 81. 

Bindley's App. 69 Pa., 295. 

It seems clear, therefore, that this claim 
for the balance of this note presented here 
fourteen years after the assignment, and 
asking to participate in the proceeds of a 
fund which never was in the hands of the 
assignee, but which was accumulated by 
the assignor subsequently to said assign- 
ment, is barred by the statute of limita- 
tions. 

This claim is therefore disallowed." 

Exceptions were filed to the decision of 
the auditor in disallowing the Lehman and 
Rohrer claims. 

January 17, 1891. Opinion by Liv- 
ingston, P. J. 

A full examination of the able report of 
the learned auditor, of the testimony pre r 
sented to and passed upon by him, and 
the authorities cited, has failed to satisfy 
the Court that the auditor has erred with 
reference to the matters complained of by 
exceptants. 

The exceptions are therefore dismissed 
and the report of the auditor confirmed 
absolutely. 



E*8*l 4%iscettxng. 

Commonwealth vs. Biddle* 

(Syllabus.) 

The Pennsylvania Act of April 26th, 

1887, does not prohibit an owner from 

making a contract for insurance in a com- 



pany not authorized to do business in the 
State. 

The prohibition against any persons 
paying, forwarding or receiving premiums, 
aiding in placing such insurance or effect- 
ing any such contract, does not apply to 
owners, but to agents and others effecting 
an insurance business. 

The State has power to prohibit such in- 
surance by the owner, but such harsh in- 
tent will not be attributed, unless the terms 
of the Act are plain, or the implication un- 
avoidable. 

Supreme Court. Feb. 2, 1891. 

20 Insurance Law Journal, 18. 



Ex-Prbsidbnt Cleveland's Advice to 
Young Lawyers. — If I were to tender 
any advice to young men in the legal pro- 
fession or contemplating such a career, I 
think I could not refrain from asking them 
to dismiss from their minds the idea that 
the practice of the law is made up in an 
important degree of oratory and eloquent 
addresses before courts and juries. No 
one should enter this profession who is not 
prepared to do very hard, continuous, and 
often irksome work. I shall follow this 
advice by saying that there is no mistake 
about another fact, to wit : In the practice 
of law, as in everything else, honesty and 
frank, fair dealing is not only enjoined by 
good morals, but is the best policy. It is 

?, delusion to suppose that the noble pro- 
ession of the law can be faithfully pursued 
or successfully practiced by trickery and 
overreaching subterfuges. — N. Y. Law 
Journal. 



"Madam," said the judge sternly, "you 
must answer the question. What is your 
age?" 

" I* was born the same year your honor 
was. That would make me about — " 

" It isn't necessary you should go into 
particulars, madam," interposed the Judge, 
stiffley, "Gentlemen, have you any further 
use for this witness ? You may step down, 
madam." 
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C. P. OP LANCASTER COUNTY. 
In Be Estate of Margaretta Ehoads, dec'd. 

Willi — Interpretation of — Words "die 
and leave no heirs " — When legacy not 
absolute. 

The will of the testatrix provided inter alia as 
follows : "I give to my granddaughter [A] the 
sum of five hundred dollars for her sole use and 
benefit or her heirs, bat should she die and 
leave no issue, then it shall be put to the bal- 
ance of my estate and divided equally between 
my two daughtereTX and Y], each to have share 
and share alike, [A] taking the mortgage I hold 
on her property for one thousand dollars, as part 
of her share." A codicil further provides that, 
" my daughter |_Y] shall only receive the inter- 
est on her share, and should she die and leave 
no heirs, then shall the whole amount fall to 
daughter [X] or her heirs." 

Held, that the words in the codicil, " should 
she die and leave no heirs" were equivalent to 
"should she die without issue living at the time 
of her death," and not "should she die before 
my death and leave no heirs " and that Y was 
therefore not entitled to receive the half part of 
the balance absolutely, but subject to such decree 
as the court might make to secure the interests 
of those subsequently entitled. 

Exceptions to report of Auditor. 

Marriott Brosius and Earl ft Whrte 
for exceptions. 

John E. Malone^ contra. 

J. L. St'einmetz, for estate. 

William Leaman, Esq., the Auditor ap- 
pointed by the court to distribute the bal- 
ance, reported, inter alia^ as follows : 

The balance shown by the said account, 
after the payment of the costs of audit and 
claims presented against the estate of the 
deceased, will be distributable to Mary E. 
Brown and Cecilia V. Norcross, in accord- 
ance with the provisions of the will proper 
and of the first codicil, disposing of the 
residue of the personal estate of the tes- 
tatrix. 



The disposition of the said residue is 
made in the third clause or item of the 
will, viz : 

" 8d. I give to my granddaughter, Ellie 
V . Bailey, the sum of five hundred dollars 
for her sole use and benefit, or her heirs, 
but should she die and leave no issue, then 
it shall be put to the balance of my estate 
and divided equally between my two 
daughters, Mary E., now intermarried with 
Dr. Henry Brown, and Cecilia V., now 
intermarried with John Norcross , each to 
have share and share alike, Mary taking 
the mortgage I hold on her property for 
one thousand dollars as part of her share/' 

And in the first codicil, viz : 

" My daughter, C. Virginia, shall only 
receive the interest on her share, and should 
she die and leave no heirs, then shall the 
whole amount fall to daughter Mary, or 
her heirs." 

The person named in the said codicil as 
" my daughter C. Virginia," is Cecilia V. 
Norcross, who is described in the third 
clause or item of the will as u Cecilia V., 
now intermarried with John Norcross," 
and the person named as " daughter 
Mary," is Mary E. Brown, who is de- 
scribed in the said clause or item of the 
will as " Mary E., now intermarried with 
Dr. Henry Brown." 

There is no doubt that, under the pro- 
visions of the will, Mary E. Brown is en- 
titled to take one- half part of the balance, 
or residue, of the personal estate of the 
said decedent absolutely, and distribution 
will be made accordingly. 

A question arises, under the said third 
clause or item of the will and the said first 
codicil, respecting the interest or estate of 
Cecilia V. Norcross. 

In determining the matter before him, 
the auditor will not make any extended 
analysis of the arguments advanced by the 
parties interested in support of their re- 
spective contentions, but rather proceed by 
setting forth affirmatively the grounds for 
his conclusions. 

The first attempt will be to get at the 
intention of the testatrix. Nothing is cer- 
tainly better settled than that the intention 
of a testator, if not contrary to law, shall 
be carried out in the disposition he may 
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make of his property after death. Inger- 
soll's Appeal, 86 Pa. State Rep., 240. 

In ascertaining that intention, it is a 
cardinal rule of construction that the intent 
of the testator is to be gathered from the 
four corners of the will taken as a whole. 

A will and its codicils are to be con 
8trucd as one instrument for the purpose of 
discovering the intent of the testator. 
Kline's Appeal, 86 Pa. St., 363. The 
will of Margaretta Rhoads was prepared 
by herself, and is in her own handwrit- 
ing. The will and first codicil were ex- 
ecuted on the same day, August 1, 1877, 
about ten years and six months before the 
death of the testatrix, in February, 1888, 
at the age of about seventy years. 

The entire instrument is inartificially 
drawn, with ordinary skill only in the use 
of language. The testatrix plainly had no 
professional help in the preparation of her 
will. It was written by herself, without 
the benefit of legal counsel. It must have 
such a reasonable construction as to effect- 
uate her whole intention, if that can be 
done consistently with the rules and policy 
of the law. Thomson's Appeal, 89 Pa. St., 
86. 

By the third clause or item of the will, 
taken by itself and standing alone, Mrs. 
Norcross, equally with Mrs. Brown, would 
be entitled to take one-half part of the 
balance or residue of the personal es- 
tate of the decedent absolutely. The will 
makes an entire and perfect disposition of 
the personal estate of the testatrix. 

Does the codicil effect any change in the 
provisions of the will ? The testatrix un- 
doubtedly intended some alteration. If 
not, the addition of a codicil by her was a 
vain and useless act. 

It is not an immaterial circumstance that 
the codicil was an after thought ; the will 
was complete without it. Fahrney vs. 
Holsinger, 65 Pa. St., 388. 

The change or alteration intended has 
reference only to that one-balf part of the 
balance or residue of the personal estate of 
the testatrix given and bequeathed to Mrs. 
Norcross absolutely by the will. The 
codicil could not operate to enlarge the in- 
terest or estate of Mrs. Norcross for the 
bequest to her was absolute of the entire 



said half part. The codicil, if it effect 
anything, must change, qualify and hmit 
the absolute interest previously given to 
Mrs. Norcross, and make a different dispo- 
sition of the one-half part of the balance of 
the personal estate. 

There is an evident intention on the 
part of the testatrix to cut down and lessen, 
by the codicil, the absolute interest or 
estate of Mrs. Norcross, with a contingent 
limitation or gift over of that portion of her 
estate . The language of the codicil is : — 

" My daughter C. Virginia, shall only 
receive the interest on ter share, and 
should she die and leave no heirs, then 
shall the whole amount fall to daughter 
Mary or her heirs." 

The testatrix raises no trust and directs 
no investment, and had she stopped with 
the provision, — " My daughter C. Virginia 
shall only receive the interest on her share," 
— the doctrine of Silkknitter's Appeal, 45 
Pa. St., 365 would apply, and Mrs. Norcross 
would take an absolute interest in spite 
of such restrictive clause in the codicil. 

In Sheets's Estate, 52 Pa. St., 257, 
the court above, in referring to Silkknit- 
ter's Appeal remarks : " In that case there 
was not only a gift to the beneficiary, her 
heirs and assigns, but the absence of any 
gift over." 

In the present instance, there is clearly 
a contingent limitation or gift over. Is 
the contingency contemplated by the tes- 
tatrix of such a character, that the court can 
recognize and effectuate her intention? 
for the intention of the testator is not the 
only thing to be considered. A decision 
is not to be reached entirely upon the in- 
tent of the testator, without giving proper 
weight to the principle that consistency 
with the rules of law is always an element 
in that canon of construction, and that 
there are rules of law that control and 
frustrate the most manifest intention. 
Criley vs. Chamberlain, 80 Pa. St., 161. 

The contingency is expressed in the 
phrase — " and should she die and leave no 
heirs" — the word "heirs" is not used 
here technically. The limitation over is to 
Mary E. Brown, the sister of Cecilia V. 
Norcross or her heirs, and Cecilia V. Nor- 
cross could not die without heirs, so long 
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as the heirs of the sister named survived'. 
Evidently the clause means, " and should 
she die and leave no issue," Covert vs. 
Robinson, 46 Pa. St., 274. Is the limi- 
tation over, thefore, after a definite or an 
indefinite failure of issue ? The language 
used is equivalent to "die without leaving 
issue." The fund for distribution is 
entirely personal estate. In respect to 
personality, the expression " die without 
leaving issue" has been held to mean 
issue living at the death of the person to 
whom the property is given in the first 
instance. 

In Eachus's Appeal, 91 Pa. St., 105, 
the Court above says : " In gifts of person- 
alty the phrase 'die without issue' means 
die without issue living at the death of the 
person, the failure of whose issue is spoken 
of." So it has been uniformly held in this 
State. 

With respect to the phrase " die with- 
out issue," the statement may be too abso- 
lute. The Court above, in Train vs. 
Fisher, 15 S. & R., 145, says: "It may 
be safely stated that there is no case to be 
found in the multitude of decisions, in 
which the words * dying without issue,' 
standing alone, have received a different 
construction in the bequest of personal 
estate, and a devise of land ; and they 
mean in both cases an indefinite failure of 
issue." 

And in Amelia Smith's Appeal, 11 H., 
9, it is said : " Let it be noticed that the 
legacy is in its terms absolute, and that it 
is qualified -only by the bequest over on his 
death without issue. But these are words 
of entailment, and therefore, when applied 
to personal estate, they pass the absolute 
property." 

The Uourt, in this case, goes on to re- 
mark that "a different construction is 
usually put upon the phrase ' dying with- 
out leaving issue,' when applied to per- 
sonal property." 

And here we are brought to the lan- 
guage of the present will. 

In Still vs. Spear, 3 Gr., 806, Strong, 
J. say 8: "Notwithstanding the doubts 
which have been expressed in some cases, 
it is now settled that in gifts of personalty 
the phrase 'die without leaving issue' 



means die without leaving issue living at 
the death of the person, the failure of 
whose issue is spoken of. . . So it has 
been uniformly conceded in this state." 
Without further quotations, which might 
be copiously made, the auditor would re- 
fer to the following cases as concurring in 
this interpretation of the words "dying 
without leaving issue," viz: 

Clark vs. Baker, 3 S. & R., 470. 

Diehl vs. King, 6 S. & R., 28. 

Frain vs. Fisher, 16 S. & R., 145. 

Eichelberger vs. Barnetz, 9 Watts, 450% 

Seibert vs. Butz, 9 Watts, 490. 

George vs. Morgan, 4 H. t 95. 

Amelia Smith's Appeal, 11 H., 9. 

Criley vs. Chamberlain, 6 Casey, 161. 

Emma Myers's Appeal, 18 Wr., Ill, 

Covert vs. Robinson, 10 Wr., 274. 

Wynn vs. Story, 2 Wr., 166. 

Bedford's Appeal, 4 Wr., 18. 

Sheets'© Estate, 2 P. F. S., 257. 

Hagerty vs. Albright, 2 P. F. S., 274. 

Mengel's Appeal, 11 P. F. S., 248. 

Taylor vs. Taylor, 13 P. F. S., 481. 

Austin Keene's Appeal, 14 P. F. S., 
268. 

Fahrney vs. Holsinger, 15 P. F. S., 
388. 

Eachus's Appeal, 10 N., 105. 

Snyder's Appeal, 14 N., 174. 

The established judicial interpretation 
of the words "dying without leaving 
issue" when they occur in a will making 
disposition of personal propert, is " dying 
without leaving issue living at the death 
of the person , the failure of whose issue is 
spoken of." 

The Court above remarks, that " such is 
the obvious signification of the words, and 
the other sense applied in construing de- 
vises of lands is confessedly a false con- 
struction, supposed to be necessary in 
order to benefit the issue." Still vs. Spear, 
3 Gr., 306 ; Eachus's Appeal, 10 Norris, 
105. 

It was contended before the auditor, 
that the gift to Mrs. Norcross was an ab- 
solute estate, and that the provision to 
" daughter Mary or her heirs " is merely 
by way of substitution in case Mrs. Nor- 
cross should die before the death of the 
testatrix. In this contention the words 
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14 should she die and leave do heirs" 
should be construed to mean should she 
die before the death of the testatrix, and 
leave no heirs, — a contingency which has 



The auditor does not hold that Mrs. 
Norcross takes an absolute estate. The 
Court above, in Eachus's Appeal, cited 
above, says: "Of course either in de- 
vises of land or bequests of personality, 
the words may be controlled by the inten- 
tion of the testator appearing in other 
parts of the will." Nothing appears in 
other parts of the present will, showing an 
intention to modify the legal and obvious 
meaning of the words "dying without 
leaving issue." 

Mrs. Rhoads did not contemplate the 
death of Mrs. Norcross in her own lifetime. 
Her language is, — " My daughter C. Vir- 
ginia shall only receive the interest on her 
share." It was not possible fos Mrs. Nor- 
cross to receive interest on her share, until 
after the death of Mrs. Rhoads. Besides, 
Mrs. Rhoads appoints Mrs. Norcross one 
of the executors of her will. At the time 
she made her ttill, Mrs. Rhoads anticipated 
that Mrs. Norcross would survive her. 

On the other hand, the will contains in- 
dications of an intent that the gift over 
should take effect, if at all, at the death of 
Mrs. Norcross. 

44 It has often been held that a limitation 
over by will to survivors or persons in be- 
ing, after the death of the first taken with- 
out issue, raises a strong presumption that 
the testator did not contemplate an indefi- 
nite failure of issue." Bedford's Appeal, 
4 Cor., 18. Here the gift over is to 
44 daughter Mary or her heirs." Daughter 
Mary was a person in being at the time of 
the execution of the will. 

It might be remarked that in the present 
case the presumption may be somewhat 
weakened, as the testatrix by making the 
gift over to daughter Mary or her heirs, 
perhaps leaves it doubtful whether she had 
in view solely persons then in being. 

In Bedford's Appeal the Court above 
attaches some importance to the use of the 
word 4 *then," in the will at that time un- 
der consideration, in a connective way in 
the sentence similar to that in which it is 



used in the present will. The Court says,. 
44 The testatrix evidently had in mind the 
time of the death of the first taker, for she 
declares that then the bequest shall fall back 
to the survivors, and she names the survi- 
vors." It may, however, be well not to 
assign any great value to the word "then," 
in the connection in which it is used. 
Judge Lowrie is probably right when he 
says in Rewalt vs. Ulrich, 11 Harris, 388,. 
that " then," or " in that case," or similar 
expressions, all involve the idea of the time 
44 then ;" yet it is not from them but from 
other parts of the will that we learn what 
time is meant for the vesting. It is not 
the "then" that gives us the when. 

There may not be much to be gathered 
from the indications noted, but their con- 
sideration makes it clear that there is noth- 
ing apparent in other parts of the will to 
control, alter, or modify the legal and ob- 
vious signification of the words " Should 
she die and leave no heirs," 44 heirs " be- 
ing found to mean " issue." The gift or 
limitation over to Mrs. Brown is to take 
effect upon the death of Mrs. Norcross,. 
without leaving issue living at her death ; 
that is, after a definite failure of issue. 

It is true there is no express gift from 
the testatrix to the issue .of Mrs. Norcross. 
In Sheets's Estate, 2 P. F. S., 267, Strong,. 
J., says, "It may be said that the ut- 
most that can be made out of a limitation 
over of personal estate in default of issue 
of the legatee for life, or if he should die 
without issue, or leaving no issue, is an 
implication of a bequest to the issue. The 
apparent intent is that the ultimate legatee 
is not to take while there are issue of the 
legatee for life, and hence a gift to suoh 
issue is implied. But a bequest of person- 
alty to one for life^ with a remainder to- 
his issue, does not confer an absolute in- 
terest upon the first taker — a remainder 
given to heirs may ; a remainder to issue 
does not. In gifts of personalty a differ- 
ent meaning is attached to the word issue 
from that which it bears when used in de- 
vises of realty. The remainder-men take 
as purchasers, and hence such a remainder 
does not enlarge the particular estate." 
In Bedford's Appeal, 4 Wr., 18, the ma- 
terial portions of the will of Mary Dick- 
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ion, then under consideration, were as fol- 
lows: 

"Fourth — I bequeath to my grand- 
daughter, Mary Josephine Hooker, three 
thousand two hundred and forty-one dol- 
lars and sixty-six cents, it being one-third 
part of the proceeds of the sale of my real 
estate/' 

"Sixth — The residue of my personal 
property, if there be any remaining after 
my funeral expenses and other just debts 
are paid, I bequeath to my daughter, 
Mary Rachael Offher, and my grand- 
daughter, Mary Josephine Hooker, share 
and share alike." 

"Seventh — It is my will that if my 
daughter, Mary Rachael Offher, or my 
granddaughter, Mary Josephine Hooker, 
should either die without children, then 
the bequest herein made to either of them 
is to fall back to the survivor — and Ann 
Elizabeth Bedford, or the survivors of 
them, and the next of kin of such survivors." 

Here in the 4th and 6tbclauses or items 
of the said will, absolute bequests are made. 
In the 7th clause or item, they are cut 
down and lessened. These are limitations 
over, should either of the legatees die with- 
out children. There are no express be- 
quests to children of the said legates*. 

The Orphans' Court below held that the 
bequest to M. J. Hooker was absolute ; 
that the limitation over in the seventh 
• clause of the will involved an indefinite 
failure of issue, and did not operate so as 
to effect the absolute gift to her contained 
in the fourth clause ; and therefore decreed 
that the sum in question should be paid to 
her, without security to the executor for 
the legatees over. 

The court above reversed the decree of 
the Orphans' Court, and required from 
Mary J. Hooker security in such sum and 
form as in the judgment of the Orphans' 
Court should sufficiently secure the inter- 
ests of the persons entitled on her death 
without children. In the case cited, the 
court above held that the words of gift 
over on the death of the first taker without 
children were not words of entailment, and 
therefore the primary legatee did not take 
an absolute interest in the personal estate. 

Equally in the case of the will of Mrs. 



Rhoads, the words of gift over on the 
death of the first taker without leaving 
issue are not words of entailment, but im- 
port a definite failure of issue. 

In Bedford's Appeal, the will there in 
question had not, as the will in the present 
case had, a clause or sentence expressly 
showing an intention on the part of the 
testatrix to reduce or restrict the absolute 
estate previously given. There was an 
absolute bequest made in the fourth clause 
or item of Mary Dickson's will, and in the 
seventh clause or item there was a limita- 
tion or gift over of the same portion of her 
estate, on death of the first taker without 
children. Interpreting the said will, the 
Court above held and decreed as above set 
forth. 

The auditor, therefore, concludes, and 
finds from the law and the facts of the case 
that Mrs. Rhoads, the testatrix, by the 
third clause or item of her will, bequeathed 
to her daughter, Cecilia V. Norcross, one- 
half part of the balance or residue of her 
personal estate absolutely. 

That by the first codical, dated August 
1, 1877, she made a gift or limitation over 
to her daughter, Mary E. Brown, or her 
heirs, of the one-half part of the balance or 
residue of her personal estate previously 
bequeathed to Cecilia V. Norcross abso- 
lutely, in the event and upon the contin- 
gency that Cecilia V. Norcross should 
die without leaving issue living at the 
time of her death ; that is, after a definite 
failure of issue. 

That by the express language of the 
said codicil, to wit : " My daughter, C. 
Virginia, shall only receive the interest on 
her share," and by the limitation or gift 
over of the whole amount of the share of 
Cecelia V. Norcross to her sister, Mary E. 
Brown, or her heirs, the testatrix reduced 
and restricted the interest of Cecelia V. 
Norcross in the one-half part of the bal- 
ance or residue of her personal estate to a 
life use in the same. 

The auditor, following Bedford's Ap- 
peal, will distribute to Cecilia V. Norcross 
the one-half part of the balance remaining 
in the hands of the accountants, after the 
payment of the costs of audit and claims 
allowed by the auditor; subject, however, 
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to such order and decree as the said Or- 
phans' Court may in its judgmont deem 
necessary and proper to make for securing 
the interests of persons entitled, should 
Cecilia V. Norcross die without leaving 
issue living at the time of her death. 

May 27, 1890. Opinion by Patter- 
son, J. 

Exceptions to report are as follows: 

"1. The auditor erred in finding that 
under the will of the testatrix, Mrs. Nor- 
cross only received a life interest in one- 
half of the residue of her estate. 

2. The auditor erred in not finding that 
under the will of testatrix, Mrs. Norcross 
received an absolute bequest of one-half of 
the residue of the estate. 

8. The auditor erred in not awarding to 
Mrs. Norcross $10,279.f& absolutely. 

4. The auditor erred in not awarding to 
Mrs. Norcross $10,279nft subject to the 
decree of the Court requiring security to 
be given to protect the interests of persons 
entitled, should she die without leaving 
issue living at the time of her death." 

The balance of the estate, after deduct- 
ing costs of audit and one claim allowed to 
be paid, the auditor found to be $20,554.39. 
And under the will and codicil mentioned 
he awarded & of that sum viz., $10,279.- 
69J to Mary E. Brown absolutely. 

The remaining half the Auditor under 
the will and first codicil gives to Cecilia V. 
Norcross only a life-use or life estate in 
the same, to wit, in $10,279.69} and 
further said — " subject, however, to such 
order and decree as the said court may 
in its judgment deem necessary and proper 
to make for securing the interests of per- 
sons entitled, should the said Cecilia V. 
Norcross die without leaving issue living 
at the time of her death." 

The learned Auditor has fortified the 
foregoing disposition of testatrix's estate 
by reference to numerous judicial decisions, 
and it is difficult to perceive how this 
court could support any one of the excep- 
tions filed to the report and make any 
other disposition of the estate of decedent. 

The exceptions are now all overruled, 
and the report is absolutely confirmed. 

The counsel for the estate will prepare 



such order or decree in the premises as is 
applicable to conditions expressed in the 
report, and submit to the court for con- 
sideration and action. 



C. P. OP SCHUYLKILL CO. 
Porter vs. Hower. 

Practice — Judgment — Appearance — 
Affidavit of defence — Return-day— 
Act of May S5, 1887. 

Under the Act of May 25, 1887, a defendant 
has all of the return-day of a writ to enter an 
appearance or, when such is required, to file an 
affidavit of defence. 

Motion for judgment in default of an aA- 
dsvit of defence. 

This was an action of assumpsit brought 
by Esther Porter, administratrix for the 
estate of Lorenz Eckler, deceased, against 
John H. Hower, John Hower and Lavina 
Hower, to May T., 1889, the return day 
of which was Monday, May 6, 1889. The 
summons was issued April 8, 1889, and 
the same da; the plaintiff filed her " state- 
ment of cause of action and copy of note," 
as required by the Procedure Act of May 
25, 1887, P. L. 271. The return of the 
sheriff showed proper service of the sum- 
mons and statement on all of the defend- 
ants, on April 18, 1889. On April 29, 
1889, an affidavit of defence was filed on 
behalf of Lavina Hower, the plaiutiff claim- 
ing she was entitled to judgment against 
John H. and John Hower on the return- 
day, for want of an affidavit of defence, 
moved for such judgment. 

F. W. Bechtel, for motion. 

Wm. Wilhelm, contra. 

May 6, 1889. Opinion by Bbchtel, J. 

This being the return-day of the writ 
and believing that the defendant has all of 
to-day to appear, we, under our rules of 
court and previous practice, refuse to grant 
a judgment in default of an appearance or 
affidavit of defence. 
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O. C. OF LANCASTER CO. 

In re Estate of Jacob Shissler, deceased. 

Statute of limitations — When does not 
apply in settlement of decedents 9 estates. 

The Administrators of the decedent paid, about 
a year after bis death, a note of his son's on 
which he was surety, merely taklug credit there- 
for, in their account. At the same time the 
.heirs agreed to postpone the settlement of the 
estate until the death of the widow, which did 
occur until seventeen years later, when the final 
account was filed and an auditor appointed to 
distribute the balance. 

Held, That the statute of limitations did not 
prevent the auditor from deducting the amount 
of this note from the share of said son, which 
bad in the meantime been transferred to another 
person. 

•Yorke's Appeal distinguished. 

Exceptions to report of auditor. 

The report of Andrew M. Frantz, Esq., 
the auditor appointed to distribute the 
balance, contains inter alia the following: 

On the 21st day of May, 1869, all of the 
beirs of Jacob Shissler entered into an 
agreement that their mother and the widow 
of the decedent should enjoy during her 
lifetime the fifteen acres and one hundred 
and sixteen* perches aforesaid, thus post- 
poning the distribution of their father's 
estate during that contingent period, which 
turned out to be more than sixteen years. 

At the time of the death of the mother 
and now all the children of Jacob Shissler 
were and are living. There are five of 
them, viz: Fianna Matter wife of John 
Matter, Daniel Shissler, Isaac Shissler, 
Henry Shissler, and Mary Ann wife of 
Frederick Neidermeyer. There never 
before was any distribution among the 
heirs in this estate, they having delayed it 
by the agreement aforesaid by their own 
act. 

There is no contest before the auditor 
except as to the share of Henry. * * * 

As to Henry's share there is this to say: 
that at the time his father died he, his 
father, was security for him to John Rudy, 
Sr., on a promissory note dated April 1st, 
1868, payable one year after date with 
interest at six per cent. Amount of note 



four hundred ($400) dollars. And that 
the administrators r io their first acpount 
filed May 21, 1870, took credit for the 
payment of this note having paid it at 
the time. * It appears in their said account 
as follows : " Cash paid John Rudy, debt 
of Henry Shissler, on which decedent was 
bail." There were no exceptions "filed 
against this first account. 

The contest over this four hundred dol- 
lars was : that it was not Henry's debt 
originally, and tben, if it was, that the 
statutes of limitation prohibit the charging 
of it against him or his assignee now. 
Henry assigned and transferred his share 
to John Matter by deed of transfer dated 
April 18, 1870. Recorded in Book Y, 

Vol. 9, Page 228 et. al. 

* * * * * * 

The auditor carefully examined the 
authorities cited by the able counsel en- 
gaged in the proceedings, and also the 
testimony taken which is voluminous. The 
result of the examination of the law and 
fact is the finding : that as a matter of fact, 
the four hundred dollar note was the debt 
of Henry Shissler and having been paid by 
the administrators (the survivor of whom, 
filed this final account) from the moneys 
of the estate, and taken credit for the 
same in their first account filed in 1870, 
that it must now be deducted from Henry's 
share. 

That the statute of limitations does not 
apply and that Yorke's Appeal, 17 Weekly 
Notes of Oases page 34, excepts this case 
and all similar ones from the rule laid 
down in that case, by express words, viz : 
" I (Judge Paxson) throw out of view the 
question of the character of the trust be- 
tween the executor and next of kin and 
legatees. That question is not before us, 
and will not be considered further than to 
remark that in those instances there is a 
trust pure and simple. No relation of 
debtor and creditor exists, or can exist in 
such cases," etc., etc. 

Exceptions were filed to the above de- 
cision of the auditor. 

William R. Wilson and Simon P. 
Ely, for the exceptions. 

Jacob Shissler died on May 2, 1869, 
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eighteen years ago. There has never 
been a distribution among the heirs until 
now. The four hundred dollar note al- 
lowed by the auditor as a set off against 
the share of Henry Shissler was not paid 
until after his father's death and when paid 
by the administrators no judgment which 
could inure to the benefit of the estate as 
surety had been recovered by the holder 
of the note against Henry. The adminis- 
trators, after paying it, could themselves 
have recovered judgment against Henry, 
and could thus have obtained for the estate 
a lien on his interest in the lands which 
have produced this fund, and could have 
kept alive their claim as a set-off against 
his share in this distribution. 

This they failed to do, and, meanwhile, 
Henry conveyed his interest, and judgment 
was also recovered against him which be- 
came a lien against his interest in these 
lands. No judgment having been obtained 
for the estate, this $400 note has long ago 
become barred by the statute of limitations 
and can not be setoff against Henry, and 
especially not against his transferee who is 
a purchaser for value, nor against his judg- 
ment creditors who had a subsisting lien 
against the lands when sold. 

Yorke's Appeal, 17 Weekly Notes of 
Cases, 17 and 33. 

A. F. Hostetter, for the estate. 

The decedent was surety on the note. 
The fact that it was paid after his death 
does not matter, since it was a contingent 
liability of his, and when his administrator 
paid it an equity arose which related back 
to the time of his death. The other heirs 
then had the right to insist on having this 
set off against Henry, and his share in the 
estate was only what remained after this 
deduction. 

Baughlnan vs. Divcler, 3 Yeates, 9. 

K rouse vs. Beitel, 3 Rawle, 204. 

Thompson's Appeal, 6 Wright, 345. 

Kelchner vs. Forney, 89 Penn. State, 
49. 

Neither the transferee of Henry's in- 
terest nor his judgment creditors have 
stronger claims in this distribution than he 
himself. 

A purchaser can acquire the interest of 



the heir, whatever that may be. And the 
creditor of an heir cannot better his condi- 
tion against the other distributees by re- 
ducing bis claim to judgment. He can 
only succeed to the rights of his creditor, 
and cannot displace equities which have 
arisen in their favor any more than the 
creditor himself could. Therefore, if the 
estate can set off this note against Henry, 
it has the same right to do so both against 
his transferee and his judgment creditors. 

Manifold estate, 5 Watts and Sergeant, 
341. 

The fact that eighteen years have 
elapsed between the death of the decedent 
and this distribution does not affect the 
right of the estate to set off this note. No 
benefit could have come to the estate by 
obtaining judgment against Henry on this 
note, as the judgment would have been no 
higher claim against his share than the 
note itself. Nor was this necessary to 
prevent the bar of the statue of limitations, 
inasmuch as the statute does not apply to 
such a case as this. The auditor has very 
properly decided that this belongs to the 
class of cases in which there is a trust pure 
and simple, and to which the decision in 
Yorke's Appeal, by its expressed words, 
does not apply. , 

Yorke's Appeal, 17 Weekly Notes, 34. 



January 14, 1888. 

8T0N, P.J. 



Opinion by Livino- 



We have carefully examined the testi- 
mony presented to and passed upon by the 
learned auditor, and also his findings of fact 
and conclusions of law as contained in his 
report filed and the exceptions taken 
thereto, and they have failed to satisfy us 
that the learned auditor has erred with 
reference to the matters complained of by 
exceptant. 

The exceptions are therefore dismissed, 
and the report absolutely confirmed. 
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C. P. OP LANCASTER COUNTY. 
Geo. M. Steinxnan & Oo. vs. Erisman. 

Foreign attachment — Motion to dissolve 
— Burden of proof — Evidence — Bom- 
icil. 

On motion to dissolve a foreign attachment 
the burden of proving the non- residence of de- 
fendant is on the attaching creditor. 

Held, in this case, that the evidence was in- 
sufficient to show that the defendant had 
changed his residence from Lancaster, Pa. , his 
original domicil, to«another State, and that there- 
fore, the foreign attachment would be dissolved, 
but the writ would be allowed to stand. 

The mere fact of a man residing in a place 
different from that in which be has been domi- 
ciled, even although his residence there may be 
long continuing, does not of necessity show that 
he nas elected that place as his permanent 
home. 

January Term, 1891, No. 28. 

Foreign attachment. 

Rule to quash writ and dissolve attach- 
ment. * 

B. F. Davis, for rule. 

W. M. Franklin, contra. 

April 18, 1891. Opinion by Living- 
ston, P. J. 

The 4 Uh Section of the Act of 13 June, 
1836, (P. L. 1836, 580, § 44,) declares 
that a writ of foreign attachment may be 
issued against the real or personal estate 
of any person not residing within this 
Commonwealth, and not being within the 
county in which such writ Shall issue, at 
the time of the issuing thereof. 

Against the real and personal estate of 
any person not residing within this Com- 
monwealth, and not being within the 
county at the time of the issuing of tue 
writ. 

It is not denied, indeed it is proved, 
that H. A. D. Erisman, the defendant, 



was not within the county of Lancaster 
when the writ of foreign attachment in 
this case was issued. 

Was his place of residence or domicil 
within this Commonwealth ? 

Vattel defines domicil to be "a fixed 
residence with an intention of always stay- 
ing there." 

Judge Mercur says (Hindman's Appl., 
85 Pa., 466), the better definition is, 
" that place in which a person has fixed his 
habitation without any present intention of 
removing therefrom." Citing in support 
of this definition, 1 Bouv., 499 ; Story's 
Confl.of Laws, §43, 10 Mass., 488; 13 
Maine, 225, and 25 Sm., 201. 

The settlement of a pauper is prima facie 
the place of his birth 9 until another be 
shown acquired derivatively, or by acts of 
his own. (Miller et. al> 3 Rawle, 312; 
32 Sm., 264.) 

Residence is a question of intention. In 
cases involving it, the inquiry is quo animo, 
the party either removed to or from the 
states. And upon the solution of this 
question, depends the fact whether the 
party has gained or lost a residence. But 
before this question can arise, an actual 
removal must have ta*ken place. A mere 
intention to remove not consummated, can 
neither forfeit the party's old domicil, nor 
enable him to acquire a new one. Removal 
out of the state, without an intention per- 
manently to reside elsewhere, will not lose 
residence, nor will a mere intention to 
remove permanently not followed by actual 
removal. Casey's Appeal, 1 Ash., 126; 
Reed's Appeal, 12 Sm., 378. 

On a motion to dissolve the burden of 
proving non-residence is on the attaching 
creditor. Scott vs. Hilgert, 14 W. N. C, 
305. 

In this case the testimony presented by 
the attaching creditor shows when Erisman 
was here in January last he was asked if 
he was going to stay here, and he said be 
was not, that he had just come here for a 
few days to settle up matters. He gave 
the witness a card which contains the fol- 
lowing: u 11. Eristuan, contractor and 
builder ; plans, specifications and estimates 
furnished on all kinds of brick, stone or 
frame buildings, on short notice. Office in 
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room with Fishell & Cooper, opposite 
Court House, 30i*£ S. Main St., Findlay, 
Ohio." When he gave him the card he 
, did not tell him where he was living. 

Another witness stated that Erisman 
cnme to his place about a week before 
Christmas, and remained there about three 
weeks, and when he left there said he was 
going out borne ; the witness first stated 
that,Erisman did not tell him where he 
had his home. Subsequently he said, 
Erisman said he had his home with his 
daughter in Findlay, Ohio. The Assess- 
ment Book for 1890, of the 5th Ward, 
city of Lancaster, showed that the pre- 
mises No. 543 West Chestnut St., are 
assessed in the name of H. A. D. Eris- 
man, a nonresident, this being the same 
property of which he is entitled to the 
rents and profits during life. 

On behalf of the defendant, it is shown, 
that he is a member of several beneficial 
societies in this city, Knights of Pythias, 
Metamora Tribe of Red Men, etc., in good 
standing, has his dues paid up. That his 
property is rented by his direction, by an 
agent who collects the rents, pays the 
taxes, deducts commissions and pays the 
balance to defendant. That while in Ohio, 
defendant wrote to a witness examined, 
that at any time he had anything to do, 
he would come and help him out. This 
was about a year ago. 

The defendant himself was examined, 
and swears that he lives in Lancaster, and 
claims it as his home, that he was born 
and reared in Lancaster, Pa., and is a 
carpenter by trade. That nearly all his 
life, (being 63 years old,) he has been 
living at Lancaster. He has only been 
out several times, has been out of 
Lancaster at different times, at Baltimore 
about three years and a half. Has not 
lived anywhere outside the State else, until 
this last time when he was in Ohio. Has 
been in Alexandria, Va., but never lived 
there; was working at his trade in Bal- 
timore, Md., and when working outside of 
the State claimed Lancaster as his home, 
his residence. He went from Lancaster to 
Ohio about two years ago last June. Was 
in Lima, Ohio, superintending a quarry, 
came back to Findlay and put up five 



buildings in Findlay, thence to Bowling 
Green, Ohio, worked there for about three 
months ; work got slack and he went back 
to Findlay. He was following bis trade 
as carpenter all the time he was in Ohio. 
Came back to Lancaster two days before 
Christmas. He owns no real estate or 
anything else in Ohio, or outside of the 
State of Pennsylvania. Says his place of 
residence he claims is Lancaster, and it 
always was his place of residence. That 
his wife died in 1886. About two years 
after that he left Lancaster, and until he 
left kept house in Lancaster. When he 
went to Findlay, he stayed with his son in- 
law, but not all the time, boarded a short 
time with a friend. They were the only 
parties he lived with in Findley. He 
learned the attachment had been issued be- 
fore he came to Lancaster. He intended 
coming to Lancaster three months before 
that to attend to business. Came to see 
different parties about work, Mr. Gable, of 
Lancaster, and Mr. Sieber, of Lititz ; he 
had written to them. He never cast a 
vote outside of the city of Lancaster, 
never registered, did not vote at any 
election in Findlay, Ohio. Left Findlay 
occasionally, was away from August to 
March at Bowling Green, and in Lima 
several weeks, the rest of the time. . He 
never was assessed or paid tax in Findlay, 
Ohio. That some of his wife's furniture 
is here yet, left with a lady for safe keep- 
ing ; he did not wish to take it along. 
That he always voted when he was here in 
Lancaster, and he has a son living here in 
Lancaster. 

As to the domicil of origin, (or birth,) 
(domicilium originis vel naturale,) in this 
case there can be no question. He was 
born and reared in Lancaster, Pennsyl- 
vania, and spent about sixty years of his 
life here, established his abode here, and 
exercised his political rights here. 

Has he ever abandoned his domicil here, 
or renounced it, and adopted a home and 
domicil in another State ? . 

We have stated what plaintiff's witnesses 
have said with reference to this question. 
That he was not going to stay here, he 
just came for a few days to settle up mat- 
ters, that he said he was going out home— 
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be had his home with his daughter in 
Findley, Ohio. That the property late of 
his wife, in this city, is assessed in his 
name, as a non-resident, and his card 
showed that he had been working in Ohio 
as a contractor and builder. The mere 
fact of a man residing in a place different 
from that in which he has been domiciled, 
even although his residence there may be 
long continuing, does not of necessity show 
that he has elected that place as his per- 
manent and abiding home. He may have 
taken up and continued his residence there 
for some special purpose, or he may have 
elected to make the place his temporary 
home. But domicil, although in some of 
the cases spoken of as a home, imports an 
abiding and permanent home and not a 
mere temporary one. The testimony pro- 
duced by the defendant, is most positive, 
and shows not only that he has not at any 
time abandoned or renounced his domicil 
here, and adopted a home and domicil in 
another State, but that he never intended 
80 to do, but clings to his domicil of 
origin here. We feel obliged therefore, to 
say that in view of all the evidence and 
circumstances presented, that it has not 
been proven or shown that Lancaster, 
Penna., is not the domicil of the defendant 
H. A. D. Erisman, and consequently the 
attachment must be dissolved. But this does 
not necessarily require us to quash the 
writ. We do now dissolve the attachment, 
and permit the parties to proceed to judg- 
ment, as in other cases of like character. 
Attachment dissolved. 



C. P. OF LANCASTER CO. 
Jos. R Goodell & Co. vs. Eriaman. 

Foreign attachment — Motion to dissolve 
— Burden of proof — Evidence — Dom- 
icil. 

December Term, 1890. No. 52. • 
Foreign attachment. 
Rule to quash writ and dissolve attach- 
ment. 

B. F. Davits for rule. 
George Nauman, contra. 
April 18, 1891. Opinion by Living- 
ston, P. J. 



The testimony in this case being the 
same as presented in Steinman & Go. vs. 
Erisman, January Term, 1891, No. 28 
(See preceding case), for the reasons 
stated in the opinion in that case, we dis- 
solve the attachment in this case, but do 
not quash the writ, and permit the parties 
to proceed to judgment as in other cases 
of like character. 

Attachment dissolved. 



C. .P OF LANCASTER CO. 
Hiidebrand vs. Smith and Smelts. 

Justices of the peace — Jvris diction- 
Trespass — Sheriff* s interpleader — 
Right to property. 

To maintain an action of trespass, the plaintiff 
must have, at the time, actual possession, or the 
right of immediate possession. 

A plaintiff in an interpleader who has given 
bond for the forthcoming of the property, etc., 
acquires a right of possession which would in- 
clude a right of removal until the issue be de- 
cided against him, and no one else can exercise 
such a right. 

Plaintiff leased a farm to A, and while the 
latter was in possession, issued an execution 
against him under which the sheriff levied on a 
bell and pole on the premises as the property of 
A. These were claimed by A's wife, who ob- 
tained an issue in interpleader and gave bond. 
At her instance the bell and pole were removed 
by A and 8, the defendants, against whom 
plaintiff brought suit in trespass, and obtained 
judgment before a justice. 

Held, on certiorari, that the judgment should 
be set aside. 

April Term, 1890, No. 93. 
Certiorari. 

D. Gr. Fshleman, for plaintiff. 
J. W. and W. JSf. Appel, for defend- 
ants. 

April 18, 1891. Opinion by Living- 
ston, P. J. 

The action before the justice was sum- 
mons in trespass for damages, not exceed- 
ing $300. On the day for appearance 
named in the summons, plaintiff appeared, 
Daniel Smeltz, one of defendants appeared, 
and defendants were represented by W. 
N. Appel, Esq., who entered a .plea to the 
jurisdiction of the justice, on the ground 
that the action of trespass does not lie in 
the case, for the reason that plaintiff was 
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not in possession of the premises at the 
time of the alleged trespass. 

The justice proceeded to hear the cause, 
and the transcript he returns shows that 
the claim was for five dollars, for bell and 
pole removed from plaintiff's farm by de- 
fendants, sometime in February, 1890. 
That Thos. Smith occupied the farm from 
April 1, 1889, to February, 1890. That 
plaintiff obtained possession of the farm 
April 1, 1889, and at that time leased to 
Smith until April, 1890, the house, garden 
and a patch of potatoes. That the bell 
was put up on a pole, and that it was part 
of the personal property levied on by the 
sheriff, on an execution issued by John 
Hildebrand, this plaintiff, against Thomas 
Smith, one of the defendants, as property 
of Smith, and appraised as of the value of 
$1.75. That it was claimed by Mrs. 
Smith as her property, having been bought 
by her at sheriff's sale. That after she 
claimed the bell, an interpleader was 
asked for, and an issue framed in which 
Susan A. Smith, the claimant, is plaintiff, 
and John Hildebrand, the plaintiff in the 
action, defendant. That she gave bond 
and retained possession of the property, 
that the interpleader suit has not yet been 
tried or decided, that the pole was valued 
at $2.50, and that Smeltz, one of the de- 
fendants, assisted to take down the bell 
and pole for Mrs. Smith, while Smith was 
in possession of the property. The justice, 
after hearing, entered judgment for the 
amount of claim $5.00 and costs. 

The defendants as we have seen issued 
this writ of certiorari. 

The exceptions are : 

1- The justice did not have jurisdiction. 
The record shows that the action of tres- 
pass does not lie in this case. 

2. The record shows that the plaintiff 
was not in possession at the time the 
alleged trespass was committed, hence 
plaintiff could not bring an action of tres- 
pass. 

3. The record of justice shows that the 
plaintiff himself testifies that Smith, one of 
the defendants, had leased the premises 
from April 1, 1889, to April 1, 1890, and 
that Smith was in possession under his 
lease in February, 1890, the time of the 



alleged act of trespass, hence the action of 
trespass does not lie. 

4. The record of the justice shows that 
the bell and pole (the articles alleged to 
have been taken by defendants), are a part 
of the personal property levied on by the 
sheriff under an execution issued by John 
Hildebrand against Smith, one of the de- 
fendants; that said property was claimed 
by Smith's wife, that a sheriff's inter- 
pleader was filed, an issue framed in which 
Mrs. Smith is plaintiff, and John Hilde- 
brand defendant, to try the right to this 
bell and pole together with other personal 
property; that Mrs. Smith filed her bond 
in court, and took the bell and pole. 

5. If as plaintiff claims, the bell and 
pole were attached to the realty, the injury 
was to the reversion, Smith being the 
tenant in possession, and the action would 
be trespass on the case, for which action the 
justice does not have jurisdiction. 

The law is 6etUed, that to maintain and 
support the action of trespass, there must 
be in the plaintiff either actual possession 
or the right of immediate actual possession 
flowing from the right of property. 
(Shenk vs. Munderf, 2 Bro., 109; 4 
Yeates, 214, etc.; Lewis vs. Carson, 15 
Pa., 81, 4 W. C. C. R., 371.) 

The infallible test is, that " the plaintiff 
must have actual possession, or the right 
to take actual possession, at the time of 
committing the act complained of, or tres- 
pass will not lie." (36 Pa., 320 ; 46 Pa., 
464 ; 59 Pa., 376, 469 ; 69 Pa., 456 ; etc.) 

As is shown by the proceedings returned, 
it appears that Hildebrand leased this real 
estate to Smith, who was in possession at 
the time of the commission of the act com- 
plained of, and plaintiff was not in actual 
possession, had not the right to take actual 
possession at that time . He could not there- 
fore maintain trespass for the alleged 
offence. (See Beckert vs. Lacock, 26 P. 
L. J., 129.) 

Again, the same proceedings show that 
this bell was put up on a pole, and was 
part of the personal property levied on by 
the sheriff, on an execution issued by this 
plaintiff against Thomas Smith, one of de- 
fendants, as Smith's property. ' That it 
was claimed by Mrs. Smith as her property, 
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having been bought by her at sheriff's sale, 
and that interpleader proceedings are now 
pending between her and this plaintiff, to 
try her title to the property, she having 
given bond and retained possession of the 
property. 

When Mrs. Smith, the plaintiff in the 
interpleader, gave her bond for the forth- 
coming of this property, etc., if the issue 
shall be decided against her, she thereby 
acquired a right of possession to the prop- 
erty, which would include the right of re- 
moval if she changed her residence, until 
the determination of the issue. If this 
issue shall be decided against her, such 
right of possession will instantly cease, but 
not until then ; if the issue be decided in 
her favor, it will establish her absolute 
right to the property. Prior to the de- 
cision of the issue, no person, not even the 
sheriff, can take or sell the bell, even if re- 
quired so 'to do by the plaintiff in the exe- 
cution on which the levy was made; nor 
can the plaintiff maintain trespass for its 
taking down and removal by Mrs. Smith, 
or those who took it down and removed it, 
at her request, for her. (Seeley vs. 
Garey, 109 Pa. # , 301-310.) Viewed 
therefore, from either standpoint, the ex- 
ceptions must be sustained and the pro- 
ceedings of the justice set aside. 

Exceptions sustained and the proceed- 
ings of the justice set. aside. 



D. G. Eshleman, for plaintiff. 

J. W. and W. N. Appel, for defendant. 



C. P. OF LANCASTER COUNTY. 
Hildebrand vs. Smith. 
Justices of the peace — Jurisdiction of — 
Trespass— Acts of March 22, 181Jf, 
Pur. Dig., 1000, and July 7, 1879, 
P. L., 1U- 

Defendant, by permission of plaintiff, used for 
his cow and horse the stable in plain tifT s barn. 
Plaintiff nailed up some boards in the barn to 
hoist hay, which boards defendant, on leav- 
ing the stable, removed and took away with him, 
whereupon plaintiff brought suit in trespass be- 
fore a justice of the peace, who gave judgment 
forplaintiff for the value of the boards. 

'ffeld t on certiorari, that the justice had juris- 
diction in the case. 

April Term, 1890, No. 94. 

Certiorari. 



April 18, 1891. 

STON, P.J. 



Opinion by Living- 



The action before the justice was sum- 
mons in damages for trespass, not exceed- 
ing $300. 

On the day for appearance, named in the 
summons, plaintiff appeared, and defendant 
was represented by W. N. Appel, Esq. 

The defendant entered a plea to the 
jurisdiction of the justice, on the ground 
that the action of trespass does not lie in 
this case, for the reason that the plaintiff 
was not in possession of the premises at the 
time of the alleged trespass. 

The justice proceeded to hear the case, 
and the transcript returned shows that it was 
44 a claim of three dollars to a lot of boards." 
That plaintiff had a lot of lumber put in his 
barn, to hoist bay, a lot of boards, six or 
eight in number, worth $3:00, that the 
barn was in his possession, that defendant 
was using his stable for his horse and cow, 
by plaintiffs permission, and that defend- 
ant knocked down the boards, and when he 
left the premises he took, the boards with 
him, and that the justice entered judgment 
for the amount of the claim, $3.00 and 
costs ; and the defendant issued a writ of 
certiorari. 

The exceptions filed are : 

1. The justice did not have jurisdiction, 
the record shows that the action of tres- 
pass does not lie in this case. 

2. The record shows that the plaintiff 
was not in possession at the time the al- 
leged trespass was committed, hence plain- 
tiff could not bring an action of trespass 
against defendant. 

3. The record of the justice shows that 
the defendant was in possession of the 
stable, or barn, and was using it for his 
horse and cow at the time of the alleged 
trespass, hence plaintiff could not have 
trespass against defendant. 

4. If, as plaintiff claims, the boards were 
attached to the realty, then the injury was 
to the reversion, Smith being the tenant in 
possession of the premises, and the action 
would be trespass on the case, of which 
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action the justice does not have jurisdic- 
tion. 

The act of 22d March, 1814 (Purd. 
1000, PI. 131), declares that : " The Jus- 
tices of the Peace of the several counties of 
the Commonwealth, and Aldermen of the 
City of Philadelphia, shall have jurisdiction 
of actions of trover and conversion, and of 
actions of trespass, brought for the recov- 
ery of damages for injury done or com- 
mitted on real and personal estate, in all 
cases where the value of the property 
claimed, or the damages alleged to have 
been sustained, shall not exceed one hun- 
dred dollars." And the act of 7th July, 
1879 (P. L., 1879, pg. 194), declares 
that: "The Aldermen, Magistrates and 
Justices of the Peace, in this Common- 
wealth, shall have concurrent jurisdiction 
with the Courts of Common Pleas, of all 
actions arising from contract, either ex- 
pressed or implied, and of all actions of 
trespass, and trover and conversion, where- 
in the sum demanded does not exceed three 
hundred dollars, except in cases of real 
(estate) contract, where the title to lands 
or tenements may come in question, or ac- 
tions upon promise of marriage." 

As appears by the proceedings of the 
justice, John Hildebrand, the plaintiff, was 
the owner of a barn, and placed therein, 
and nailed up to hoist hay, a lot of hem- 
lock boards, worth three dollars; that he 
was in possession of the barn at the time 
of the alleged trespass ; that Smith, the 
defendant, only used a stable in the barn 
for his horse and cow, by plaintiff's per- 
mission, and does not show that the boards 
were in the stable; that Smith knocked 
the boards down from where plaintiff had 
them nailed up in the barn, and that when 
he removed from the premises he took the 
boards with him. We think they show 
on their face sufficient to warrant us in 
saying the justice had jurisdiction, and 
that the action of trespass was properly 
instituted. 

We therefore dismiss the exceptions, 
and affirm the proceedings of the justice. 

Exceptions dismissed, and the proceed- 
ings of the justice affirmed. 



C. P. OP MONROE 00. 
Williams vs. Le Bar et al. 

Costs — Witness fees — Taxation of costs 
— Depositions. 

A successful party will not be permitted to 
tax against his adversary the fees of witnesses 
who, when called for examination, are unable to 
testify to anything that is material to the issue. 

The deposition of a witness whose residence 
is in another State may be read in evidence with- 
out showing that an attempt has been made to 
serve the witness with a subpoena. 

Appeal from taxation of costs. 

S. Holynesy for appellant. 

C. B. Staples,, contra. 

February 16, 1891. Opinion by 
Schuyler, P. J., of the Third Judicial 
District, specially presiding. 

We think the prothonotary committed no 
error in disallowing witness fees to Milton 
Marsh and George Huntzman. These two 
persons were duly subpoenaed and in at- 
tendance at the trial, but when placed on 
the witness stand it was discovered that 
they knew nothing whatever that was of 
the slightest importance to the case. " A. 
party," says Judge Sit*tser, in Eakin vs. 
Fulmer, 4 Pa. C. C., 319, "may have as 
many witnesses as he needs. He may 
prepare himself at all points and for every 
phase the case may assume, provided this 
be done in good faith, and without a design 
to oppress; and for this, if he wins, his ad- 
versary shall pay. But for incompetent 
witnesses, and those who know nothing of 
the case, the adversary ought not to pay. 
It was the party's own folly to bring them. 
True, he may have labored under a mis- 
take of law or fact, but the opposite party 
should not be compelled to pay for the 
mistake." We entirely agree with what is 
here so well said. 

Mrs. Williams was a material witness for 
the defendants, and being a resident of 
Buffalo, N. Y., her deposition was taken. 
It happened, however, that she came 
within the jurisdiction of the court while 
the trial was in progress, and before her 
deposition had been offered. The counsel 
for the defendants hearing of this, caused a 
subpoena to be served on her. The pro- 
thonotary in taxing the costs refused to al- 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



188 



any fee as against the plaintiff who was 
cast in his action for the service of the sub- 
poena, and the only remaining question is 
whether he was justified in so doing. We 
have been referred to no rules of court re- 
quiring a subpoena to be taken out under 
such circumstances. Under what is be- 
lieved to be the universal practice, such a 
precaution is only necessary where the wit- 
ness is " a resident within the State, and 
within forty miles of the place of the trial :" 
1 T. & H., § 614. Moreover the witness 
did not appear and no attachment against 
her was asked for. This would not have 
been enough to admit the deposition under 
any circumstances : Whitesall vs. Crane, 8 
W. & S., 369. The service of the sub- 
poena therefore was a merely nugatory act, 
and for which the plaintiff ought not to be 
compelled to pay, the deposition having 
been received without objection. 
Appeal dismissed. 

— Northampton Co. Reporter. 



£tt#remq §onrt. 



Flisher vs. Allen. 

Mules of court — Power of court to es- 
tablish rules — Costs. 

The Court of Common Pleas have power to 
adopt such rules of practice as they see fit, the 
only limitation being that they must not be con- 
trary to law or unreasonable. 

The Courts of Common Pleas have power to 
make a rule of court fixing the time when bills 
of costs must be filed, and denying the right to 
costs unless the bill be filed within the time 
fixed. 

Appeal from the judgment of the Court 
of Common Pleas No. 4 of Philadelphia. 

D. H. Stone and B. F. Fisher, for 
appellant. 

George Junkin, for appellee. 

April 13, 1891. Per curiam. 

The appeal in this case was taken from 
the refusal of the court to allow plaintiff's 
bill of costs because it was not filed in the 
time fixed by the following rule of court : 

"Rule XVI, 44 J. Bills of costs for 
attendance of witnesses at terms when a 



cause is continued or tried, must be filed, 
and a copy thereof served on the other 
party, within four days after the coutin- 
uance or trial, and the other party may, 
within four days after the service of the 
bill, require the party who files it to tax 
the same before the Prothonotary on 
forty-eight hours notice. No bill of costs 
shall be allowed, unless it has been filed 
and a copy thereof served within the time 
fixed by this rule ; nor shall any objection 
to any bill of costs be heard, unless the 
party who filed it shall have been required 
to tax it under this rule. 

" Bills of costs shall contain the names 
of the witnesses, the dates of their at- 
tendance, and the places from which mile- 
age is claimed. They shall be verified by 
the affidavit of the party filing them, that 
the witnesses were actually present in 
Court on the days stated, and that, in his 
opinion, they were material witne88e8. ,, 

The eighth assignment of error is aimed 
at the rule of the court below, adopted 
March 8, 1889. It alleges that said rule 
is contrary to law. It may be conceded 
that if it denies the plaintiffs right to costs, 
it is not only unreasonable, but unlawful. 
We fail to see, however, that it denies such 
right. It is a rule of practice merely, and 
was evidently intended to prescribe the 
mode of ascertaining the amount of the 
costs due the successful party. The power 
of the Court of Common Pleas to adopt 
rules of practice is too well settled to be 
now questioned. The only limitation of 
the power is, that they must not be contrary 
to law nor unreasonable. The rule in 
question refers only to the fees of wit- 
nesses, and provides that, when a cause is 
continued or tried, the bill of costs for 
attendance of witnesses must be filed and 
served upon the opposite party within four 
days. The obvious purpose of this is to 
prevent imposition upon the losing party, 
by the filing of large bills of costs for wit- 
nesses, who may have left the jurisdiction, 
or be difficult to find. The fact that the 
rule was adopted by the twelve Judges 
composing the Court of Common Pleas of 
Philadelphia, and has now been in force for 
two years with but a single complaint against 
it, would indicate the necessity for the 
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rule, and that its working has been reason- 
ably satisfactory. It is true a party may 
lose his costs by a neglect to comply with 
it. In such case, however, it is his own 
fault. In like manger, a man may lose his 
right to a trial by jury by not filing an 
affidavit of defence. A duly qualified 
elector may lose his right to vote by not 
making the necessary proof of such right 
when it is challenged. In these, and 
many other instances which might be 
stated, there is no denial of the right, but 
a regulation of its exercise. 

The allegation that the rule is unreason- 
able, because, upon a continuance of a 
cause, it compels the parties to disclose 
the names of their witnesses, possesses 
little merit. Such disclosure furnishes 
no indication of the character of their tes- 
timony, and we cannot assume that it would 
lead to their being tampered with. A 
party who is so void of principle as to en- 
gage in such disreputable business, is very 
likely to ascertain the names of the wit- 
nesses for the opposite party without the 
aid of this rule. 

Judgment affirmed. 



g>tate (ffxrcutibe Department, 

In Re Letters Patent, &c. 

JSfo change permitted in a certificate of 
incorporation without re-acknowledg- 
ment by xubdcribers. 

While it will be the aim and purpose of 
the officers and employees of the State De- 
partment to accommodate the public and to 
expedite the business of the Department, 
yet it is believed that the practice that has 
prevailed of permitting alterations in cer- 
tificates of incorporation, oftentimes ma- 
terial changes, is one that ought to be 
discontinued. The applications, when ap- 
proved, are presumed to be, in form and 
substance, as they were when acknowledged 
and sworn or affirmed to. As a matter of 
fact, however, material changes have fre- 
quently been made in the past by attorneys, 
officers or agents of proposed corporations, 
of which the subscribers had no previous 
notice. 



While it is freely conceded that suck 
acts of the attorneys, officers or agents may 
have been subsequently ratified by the sub- 
scribers and others interested, yet it seem* 
to the Department to be a matter of suf- 
ficient importance to require that sub* 
scribers shall have prior knowledge of any 
change in the certificates which they have 
solemnly acknowledged and sworn or af- 
firmed to. 

No modification, alteration or change 
whatever will hereafter be permitted to be 
made in a certificate of incorporation while 
the certificate is on file in this' Department ; 
and every alteration, no matter by whom 
or where made, will make it necessary to 
have the certificate re-acknowledged by the 
subscribers thereto, who shall likewise 
swear or affirm to such certificate as cor- 
rected. If any portion of the certificate 
has been stricken out, erased or interlined, 
then each of such alterations must be noted 
upon the certificate by the officer before 
whom the acknowledgment was made ; and 
the certificates shall then be re-acknowl- 
edged aud again sworn or affirmed to. 

Whenever the certificate of organization 
of a proposed corporation is received at the 
State Department and is found not to be in 
proper form, it will be promptly returned 
for correction. When thus returned, a 
new certificate conforming to the law and 
to the requirements of the Department 
should at once be prepared, executed, ac- 
knowledged and sworn or affirmed to, and 
then forwarded for approval. This course 
will expedite the work of preparing and is- 
suing letters patent. 

To continue the practice that has so long 

prevailed might some time prove prejudicial 

to large business interests ; and it will 

therefore be abandoned, as above indicated. 

Respectfully, 

William F. Harrity, 
Secretary of the Commonwealth. 

Harrtiburg, April, 1891. 
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0. P. OF LANCASTER COUNTY. 
Montgomery vs. Souder et al. 
Justices of the peace — Certiorari — When 
not issued too late — When summons 
defective — When judgment void — 
Transcript of judgment by justice in 
another county — Act of March #0, 
1810, Pur. Dig. 984. 

A certiorari issued more than twenty days 
after execution on a judgment of a justice 
which was void on the face of the record will be 
sustained. 

In estimating the five days for the return of a 
justice's summons, the day of the date of the 
summons is to be excluded. 

A judgment entered by a justice on a promis- 
sory m»te purporting to be signed by the de- 
fendant, where defendant did not appear and no 
testimony was taken, is void. 

A court cannot directly review the judgment 
of a justice rendered outside of its jurisdiction, 
but when a transcript of such judgment is de- 
livered to a justice within the jurisdiction of the 
court, and judgment is entered thereon, certio- 
rari will lie to the latter, and if it be found that 
the original judgment is void, the latter will be 
void also. 

A justice of the peace in Chester county gave 
judgment against defendants, residents of that 
county, in a suit on a promissory note, defend- 
ants not appearing and plaintiff not testifying at 
the hearing, and the summons having been 
issued only four days 'before the hearing. A 
transcript was entered on the docket of a justice 
in Lancaster county, who issued an attachment 
execution thereon. 

Held, on certiorari, that the latter proceedings 
should be set aside, although the certiorari had 
been issued more than twenty days after the at- 
tachment execution. 

March T. 1890, No. 22. 
Certiorari. 

Brown $ Hensel y for plaintiff. 
James M. Walker, for defendants. ( 
April 18, 1891. Opinion by Living- 
ston, P. J. 

In this case a summons was issued 
against defendants at the instance of plain- 



tiff, by J. W. Morton, a justice of the 
peace of Chester county, Pa., on April 12, 
1887, which was served April 12, 1887, 
and made returnable April 16, 1887, 
between 9 and 9 J o'clock A. M. As 
shown by the transcript, " On April 16, 
1887, plaintiff appears and presents the 
following note : 

$75. January 30, 1880. 

Twelve months after date, we or either 
of us promise to pay to Coleman Montgom- 
ery, or order, seventy-five dollars, in full 
without defalcation for value received. 

Witness John Souders. 

A. J. Montgomery. Christian Souders. 

Plaintiff claims having received $40.00 
on the above note, and claims balance on 
note $35.00, interest $12.60, demand $47.- 
60. Defendant not appearing, judgment, 
publicly, by default in favor of plaintiff for 
$47.60 and costs. 

May 31, 1887, transcript given to plain- 
tiff." 

This was returned, and execution issued 
and returned, u no goods found " to satisfy 
the same. 

The transcript was then presented to, 
and entered upon the docket of F. S. Groff, 
Esq , a justice of the |>eace of the county 
of Lancaster, Pa., in which defendants did 
not reside. 

This transcript appears to have been 
entered on the docket of Esquire Groff, on 
January 25, 1890, and on the same day, 
he issued an attachment in execution upon 
it, against the defendants, and summoned 
several persons as garnishees. "Defendant 
not found in the county, resides in Chester 
county." Justice Groff entered judgment 
in favor of plaintiffs against garnishees on 
their answers, and failure to answer. 

On February 24, 1890, this writ of 
certiorari was issued. 

It was contended on argument that the 
certiorari was issued too late to be avail- 
able, being more than twenty days after 
judgment rendered against garnishees. 
But the decisions are, that it is never too 
late to attack a judgment void for want of 
jurisdiction, — a void judgment. (Collins 
vs. Collins, 87 Pa., 387.) 

The judgment against defendants was 
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rendered by a Justice of the Peace in 
Cheater county, where they reside. 

The judgment against the garnishees 
was entered by a justice in Lancaster 
County, where defendants do not reside, 
and could not be found. 

While a court cannot directly review the 
judgment of a justice rendered outside of 
its jurisdiction, when a transcript of such 
judgment is delivered to a justice within 
the jurisdiction of the court, and judgment 
is entered thereon, certiorari will lie to 
the latter, and if it be found that the 
original judgment is void, the latter will 
be void also. If the judgment was void 
originally, no change of place can engraft 
upon it, or infuse into it, any life or force 
whatever. (Adams et al. vs. Hill, 29 Leg. 
Int., 126.) If on its face the tran- 
script shows the original judgment to be 
void, the proceedings of the justice to whom 
it is transferred will be set aside on cer 
tiorari. 

The Act of 1810 (Purd. 984, pi. 56) 
with reference to trials before justices 
says, "If the parties appear before the 
justice, either in person or by agents, the 
justice shall proceed to hear their proofs 
and allegations, and if the demand shall 
not exceed $5 T »fo shall give judgment, as 
to right and justice may belong which 
judgment shall be final. If the demand 
shall exceed that sum, if either party or 
their agents shall refuse to refer, the justice 
may proceed to hear and examine their 
proofs and allegations, and thereupon give 
judgment publicly, as to him of right may 
appear to belong."" (Purd., 985, pi. 58.) 

In case the defendant does not appear 
upon summons on the day appointed, the 
justice may on due proof,* by oath or affir- 
mation, of the service of the summons, 
* * * proceed to give judgment by default 
publicly against such defendant. (Purd., 
984, pi. 55.) But be must first hear 
evidence in support of the plaintiff's claim; 
the law says he shall give judgment after 
hearing the parties, their proofs and alle- 
gations. (2 Pitts., 251 ; 8 Phil., 636.) 
There is nothing in the statute authorizing 
a justice of the peace to ascertain the 
amount of a claim without testimony, 
unless on the admission of a defendant. In 



Tubbs vs. Drum, (2 Eulp 204,) in a suit 
before a justice on a note, there was n# 
evidence offered by plaintiff, and the court 
say: " The note did not prove itself, and the 
defendants' default was not an admission of 
liability. The great weight of authority is 
to the effect that this cannot be presumed, 
but must affirmatively appear on the 
record. (1 Luz. Leg. Rep., 696. 21 
Pitts. L. J., 15). 

In Lenore vs. Ingram, (1 Phil., 519,) 
- the judgment was rendered upon the mere 
production of what was asserted to be the 
defendant's promissory note; (as in the 
case before us;) the record shows there 
was no proof that he was the maker of it, 
and the law says the magistrate shall give 
judgment after hearing the parties, their 
proofs and allegations. This was dis- 
pensed with, and the judgment is therefore 
reversed. 

The transcript of the original judgment 
before us, shows that the judgment was 
rendered upon a promissory note purport- 
ing to be signed by defendants; defendants 
were not present, and no proof was offered 
that they were the makers of the note in 
suit, nor of credits alleged, or balance dee. 
Plaintiff was present, but did not testify. 
The judgment was therefore void, and 
being void, changing it by transcript to this 
county could not engraft upon it or infuse 
into it any validity or force whatever, and 
it being void, the proceedings of the justice 
to whom it was transferred are void also, 
and must be set aside on this certiorari. 

This transcript further shows, that the 
summons was issued' by the justice on 
April i#, 1887, requiring defendants to 
appear before him on April itf, 1887, only 
four days after its issue*; while the Act 
of 1810 requires him to issue a summons 
to the constable commanding him to cause 
the defendants to appear before the justice 
on a certain day therein expressed, " not 
more than eight nor less than five days 
after the date of the summons." And in 
estimating the five days for the return of 
a summons, the day of the date of the 
summons is to be excluded. (Ferris vs. 
Zeidler, 11 Pitts. L. J., 185.) 

The judgment as we have seen is void, 
and therefore the proceedings of the jus- 
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tice hi this county on it are also void, and 
mast be set aside. 

Proceedings of F. S. Groff, Esq., set 
aside. 



C. P. OF LANCASTER COUNTY. 
Worst and Shert* vs. Sonder et al. 
Justices of the peace — Certiorari — When 
not issued too late — Transcript of 
judgment by justice in another county 
— When judgment void — Act of March 
SO, 1810, Pur. Dig. 98£. 

A certiorari issued more than twenty days 
after execution on a judgment of a justice which 
was void on the face of the record will be sus- 
tained. 

A judgment by default entered by a justice 
on "a note dated April 2, 1888, payable sixty 
days after date for ft 7.98," the record not 
further stating by whom it was made or to 
whom payable, and no evidence in support of 
the claim having been heard, is void. 

A court cannot directly review the judgment 
of a justice rendered outside of its jurisdiction, 
but when a transcript of such judgment is de- 
livered to a justice within the jurisdiction of the 
court, and judgment is entered thereon, cer- 
tiorari will lie to the latter, and if it be found 
that the original judgment is void, the latter 
will be void also. 

Qu&re, whether or not an attachment execu- 
tion can be issued by a justice in a county where 
the defendant does not reside, on a transcript 
from the judgment of a justice in the county 
where the defendant does reside. 

March Term, 1890, No. 21. 

Certiorari. 

Brown and Hensel, for plaintiffs. 

James M. Walker, for defendants. 

April 18, 1891. Opinion by Living- 
ston, P. J. 

In this case summons in debt less than 
$100, was issued by J. W. Morton, a 
justice of the peace in Chester county, in 
which defendant resided, on May 1, 1884, 
served May 1, 1884, and returnable May 
7, 1884, between 8 and 8*4 o'clock a. m. 

The claim was a note dated April 2, 
1883, payable sixty days after date, for 
$17.92. 

On May 7, 1884, defendant not appear- 
ing, judgment publicly by default was en- 
tered in favor of plaintiff for $18.91 and 
costs. 



The transcript does not show whose 
note it was, to whom it was given, or by 
whom it was signed, nor that any proof 
was heard by the justice as to the note, or 
genuineness of signature of maker or en- 
dorser — does not show that the name of the 
defendant appeared on the note at all. 

On May 8, 1884, the day after the 
entry of the judgment, the justice issued an 
execution upon it, which was returned 
" no goods found to satisfy the same." 
And on May 27, 1884, the justico gave to 
plaintiffs a transcript. 

This transcript was presented to and 
entered upon the docket of F. S. Groff, 
Esq., a justice of the peace of the County 
of Lancaster, Pa., in which defendant did 
not reside. 

This transcript appears to have been 
entered on the docket of Esquire Groff, 
January 25, 1890, and on the same day he 
issued an attachment in execution upon it 
against the defendant and garnishees named 
in the caption on the docket. This attach- 
ment was served on the garnishees, "Z)«- 
fendant not found in the county ', resides 
in Chester county. 99 Justice Groff en- 
tered judgment in favor of plaintiffs 
against the garnishees on their answers on 
February 1, 1890, and February 3, 1890. 

On February 24, 1890, this writ of 
certiorari was issued. 

On February 28, 1890, the proceedings 
of the justice were returned and filed. 

And on February 28, 1890, exceptions 
filed. 

It was center;/! .\l on the argument that 
the certiorari was issued too late, being be- 
yond twenty days after entry of judgment. 
But the law is, that it is never too late to 
attack a judgment void for want of juris- 
diction, — or a void judgment. (Collins vs. 
Collins, 37 Pa., 387.) 

The judgment against defendant was 
rendered by a justice in Chester county, 
where the defendant resides. 

The judgment against the garnishees was 
entered by a justice of the peace in Lan- 
caster county where defendant does not 
reside, and in which he could not be found. 

The Actof Assembly cited, (Act of March 
20, 1810, § 17, Purd. 998, Binns Justice, 
9 Ed., 131.) authorises where the defend- 
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ant does not reside in the county where a 
judgment is had against him before a 
Justice of the Peace, a transcript thereof, 
with all evidence connected therewith, to be 
taken for the recovery of the amount 
thereof, with costs, before any Justice of 
the Peace in any county where the defend- 
ant may reside, or can be found. It 
does not direct it to be sent to any county 
in which a defendant does not reside or 
cannot be found, and different construc- 
tions have been given to the act of 1810, 
as to whether or not an attachment execu- 
tion can 'be issued by a justice on a tran- 
scripted judgment when the defendant does 
not reside in the county to which the 
transcript is sent ; Mining vs. King et. al. y 
(8 W. N. C, 342,) deciding that it cannot 
— (see also Carroll vs. Bradley, 8 W. N. 
C, 197,) — while in Bartman & Co. vs. 
Ensminger et. al. y (14 W. N. C, 530,) 
it is held that it can ; but there does not 
appear to be any doubt that if the tran- 
script shows upon its face that the original 
judgment is void, the proceedings of the 
justice to whom it is transferred will be 
set aside on certiorari. 

A court cannot directly review the 
judgment of a justice rendered outside of 
its jurisdiction. But when a transcript of 
such judgment is delivered to a justice 
within the jurisdiction of the court, and 
judgment is entered thereon, certiorari 
will lie to the latter, and if it be found that 
the original judgment is void, the latter 
will be void also. If the judgment was 
void originally, no change of place can en- 
graft upon it, or infuse into it, any force 
whatever. (Adams et. al. vs. Hill, 29 
Leg. Int., 126.) 

The original judgment in this case is 
void. (Purd. 984, pi. 55 ; Purd. 985, pi. 
58 ; 1 Phil., 519 ; 2 Pitts., 251 ; 8 Phil., 
636; 2 Kulp, 205 ; 7 Luz. Leg. R.,79; 
1 Kulp, 304 ; 12 Lan. B., 30 ; 3 Lancas- 
ter Law REvrsw, 185.) It does not 
show that a legal claim was made against 
the defendant, or indeed against any per- 
son. " A note dated April 2, 1883, pay- 
able sixty days after date, for $17.92," 
does not state by whom given, or to whom 
payable. No evidence was heard by the 
justice in support of the claim. The judg- 



ment was by default, and the transcript 
should on its face show that evidence, 
proofs, were heard tin support of plaintiffs* 
claim. Plaintiffs' themselves were not 
present, and were not sworn to the correct- 
ness of the claim. 

The original judgment being void, the 
proceedings of the justice to whom the 
trascript was sent are also void, being 
founded upon it, and must therefore be set 
aside on this certiorari. 

Exceptions for these reasons are sus- 
tained, and proceedings of justice in Lao- 
caster county sfet aside. 
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O. C. OP PHILADELPHIA COUNTY. 

Estate of Benjamin Franklin, deceased. 

Gift to a charity — Provision for accum- 
ulation — Rule against perpetuities, — 
Estoppel. 

While a contingent gift to a non-existing char- 
ity, taking effect at a time beyond the period 
allowed by the rule against perpetuities, is void, 
it does not follow that this is the case where 
there was a separation of the gift from the es- 
tate of the testator ; the beneficiary was in be- 
ing, and the gift, though its application for the 
purpose ultimately intended was deferred, was 
immediate, and the beneficiary itself was the 
trustee. The trustee and beneficiary was the 
City of Philadelphia, the object of the gift was 
simply to aid in the execution of municipal pur- 
poses, and the suggestions of the testator as to 
such purposes were merely by way of recom- 
mendation, though the result would not have 
been affected had they been in the form of pos- 
itive direction. 

Sur demurrer to petitions for account. 

George Wharton Pepper and A. Syd- 
ney Biddle, Esqs., for petitioners. 

F. Carroll Brewster, Esq., for re» 
spondent. 

March 28, 1891. Opinion by Penrose, 
J. 

Had Dr. Franklin been a lawyer, and 
not merely a great statesman and profound 
philosopher, it is probable that instead of 
arbitrarily specifying one hundred years as 
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the period for which the moneys given to 
the City of Philadelphia should be accum- 
ulated, he would have measured the term 
by the duration of a number of well- 
selected lives in being with twenty-one 
years, etc., superadded after their expira- 
tion, and thus have accomplished the same 
thing without the possibility of a contro- 
versy. As a layman, however, he was 
not aware of the axiom of the rule against 
perpetuities that the validity of future lim- 
itations is determined by possibilities and 
not by actual iesults: or, perhaps, he may 
have supposed that as the accumulation 
which was to precede the actual use of the 
money by the primary object of his bounty 
was to be effected through the instrumen- 
tality of what he regarded as a charity, he 
need have no concern about restrictions 
which were popularly believed not to apply 
to gifts of this character. That his views 
upon this point were not wholly without 
foundation is shown by the opinion of 
Chief Justice Gibson, in Witman vs. Lex, 
17 S. & R., 91, where " the bequest of 
the celebrated Dr. Franklin of money to 
be loaned lor five years to young mechan- 
ics " is referred to as " a striking instance 
of a gift for pious and charitable purposes" 
by persons " ignorant of the niceties of ex- 
pression necessary to accomplish the ob- 
jects of the common law, and who were not 
impressed with an opinion that it was at all 
necessary to consult counsel :" it being 
added that " such bequests have, hitherto, 
taken effect without a question as to their 
validity." 

It is argued, however, with much force, 
that a scheme for increasing the size of the 
gift by making loans of small amount to 
poor men, from whom security was exacted 
for repayment with interest, was not made 
a charity either by the poverty of the bor- 
rowers or by expressions of benevolence ; 
and that the case falls within the maxim, 
non quod dictum est, sed quod factum 
est, inspicitur, or, in the more homely 
phrase of Poor Richard himself, that 
" smooth words butter no parsnips." 

We may concede for the purpose of this 
decision the correctness of the position 
thus taken, and it must also be conceded 
that a contingent gift to a non-existing 



charity, taking effect at a time beyond the 
period allowed by the rule against perpe- 
tuities, is void ; but it by no means follows 
that our decree is, therefore, to be in favor 
of the petitioners. Here there was a sep- 
aration of the gift from the estate of the tes- 
tator ; but the beneficiary was in being, and 
the gift, though its application for the pur- 
pose ultimately intended was deferred, was 
immediate, and the beneficiary was itself 
the trustee. The trustee and beneficiary 
was the City of Philadelphia, the object of 
the gift was simply to aid in the execution 
of municipal purposes, and the suggestions 
of the testator as to such purposes were 
merely by way of recommendation — though 
the result would not have been affected 
had they been in the form of positive direc- 
tion (Barton vs. Cooke, 5 Ves., 463; 
Knox vs. Hotham, 15 Sim., 82; Beck's 
Appeal, 10 Wright, 527). 

One thousand pounds are given to the 
inhabitants of the City of Boston, and one 
thousand pounds to the inhabitants of the 
City of Philadelphia, "in trust for the 
uses, intents, and purposes . . . men- 
tioned and declared," viz., that during the 
period of one hundred years loans at five 
per cent, shall be made to young artificers, 
etc., etc., and at the end of that time, as- 
suming that the "plan succeeds as pro- 
jected, without interruption," and that the 
fund will have reached the sum of one 
hundred and thirty-one thousand pounds, 
in each case, one hundred thousand pounds 
shall be applied for the benefit of the cities, 
respectively, in the manner recommended, 
and the thirty-one thousand pounds shall, 
in each case, be accumulated for another 
period of one hundred years, and finally 
divided between the city and State govern- 
ment in the proportions of j£1,000,000 to 
£3,000,000. 

After directing the executors to "pay 
the said sums" six months after the testa- 
tor's death, the will proceeds as follows: 
"Considering the accidents to which all 
human affairs and projects are subject in 
such a length of time, I have, perhaps, too 
much flattered myself with a vain fancy 
that these dispositions, if carried into exe- 
cution, will be continued without interrup- 
tion and have the effects proposed. I hope, 
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however, that if the inhabitants of the two 
cities shall not think fit to undertake the 
execution, they will, at least, accept the 
offer of these donation* as a mark of my 
good will, a token of my gratitude, and a 
testimony of my desire to be useful to 
them after my departure. I wish, indeed, 
that they may both undertake to endeavor 
the execution of the project, because I 
think that though unforeseen difficulties 
may arise, expedients will be found to 
remove them, and the scheme be found 
practicable. If one of them accept* the 
money , with the conditions, and the other 
refuses, my will then is that both sums be 
given to the inhabitants of the city accept- 
ing the whole, to be applied to the same 
purposes and under the same regulations 
directed for the separate parts; and if 
both refuse, the money of course remains 
in the mass of my estate and is to be dis- 
posed of therewith. " 

It is evident from the passages thus 
quoted, first, that while the testator was 
not without doubt whether the contem- 
plated amounts would be realized, the gift, 
if " the conditions were accepted," was in 
no way made contingent upon their doing 
so; second, that the trust for the State 
would only go into operation if at the end 
of the first period the sum exceeded the 
one hundred thousand pounds then to be 
applied for the benefit of the city; and, 
third, that there was a present, vested gift 
of the " sums " passing from the executors 
to the inhabitants of the two cities, imme- 
diately on their acceptance of " the money 
with the conditions;" and hence all ques- 
tions with regard to perpetuities and illegal 
accumulations disappear, so far as concerns 
the petitioners in this case. 

It is an established rule that if a testator 
leaves a legacy, absolutely as regards his 
estate, but restricts the mode of the lega- 
tee's enjoyment of it to certain objects for 
the benefit of the legatee, upon failure of 
such objects the absolute gift prevails. 
This proposition, which was declared by 
Lord Cottenham in Lassence vs. Tiernay, 
1 Mac. & Gord., 551, was adopted by the 
House of Lords in Kellett vs. Kellett, Law 
Rep., 3 H. L., 160, and has been followed 
in numerous subsequent cases. It was 



applied in The City of Philadelphia vs. 
Girard, 9 Wright^ 9, where it was held 
that where a vested estate for a lawful 
purpose is distinctly given and there are 
annexed to it unlawful conditions, limita- 
tions, powers, trusts, or restraints, the un- 
lawful conditions, etc., and the estate 
limited thereon are alone void, and the 
principal or vested estate remains. 

It is said by Mr. Gray: " If the Court 
can see an intention to make an uncondi- 
tional gift to charity (and the Court is 
very keen-sighted to discover this inten- 
tion), then the gift will be regarded as im- 
mediate, not subject to any condition pre- 
cedent, and therefore not within the rale 
against perpetuities." "And where there 
is an unconditional gift to charity, the gift 
will be regarded as immediate and good, 
although the particular mode of carrying 
out the charity which the donor has indi- 
cated is too remote. Consequently in such 
a case if a direction for accumulation is too 
remote, the only result is that the income 
is immediately distributable in charity ; 
the heirs or next of kin are not let in " 
(Gray on Rule against Perpetuities, Sees. 
607, 678). 

A gift to a charity after a prior provi- 
sion for accumulation for its benefit, which 
would otherwise transgress the rule, was 
held good in Odell vs. Odelt, 10 Allen, 1. 
See also Williams vs. Williams, 4 Seld., 
537. In Hillyard vs. Miller, 10 Barr., 
326, which is supposed to assert a contrary 
doctrine, the accumulation was not for the 
charity, but for " a loan office in the garb 
of a charity," and the charity by which it 
was attempted to sustain the trust was only 
to come into existence if at some future 
time, which would probably never happen, 
the surplus accumulations should exceed 
the amount required for the purposes of 
what was u essentially a bank " — a very 
different case from that now before us. 

There are other reasons fatal to the 
claim of the petitioners. The doctrine is 
well settled that the rights of persons en* 
titled, either by express provision or as the 
result of a principle of law, to a fund held 
under a trust which gives no beneficial in- 
terest to the trustee, are not lost by mere 
lapse of time, even though there should be 
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& failure to assert them during a very long 
period ef years: but this is subject to the 
equally well settled qualification that there 
are no circumstances giving rise to an 
estoppel. Here there are such circum- 
stances. The provision for accumulation 
was intended for the ultimate benefit of 
the City of Philadelphia; and when, at the 
request of the testator, it undertook, with- 
out present profit or reward, to manage 
the sum given, and for a hundred years to 
carry on 4 business wholly outside of its 
usual functions or municipal powers, it did 
so only in order that at the expiration of 
the period it should, as beneficiary, have 
the fund and the accumulations, in accord- 
ance with the stipulations of the will. If 
the gift was invalid, the fact was just as 
apparent when the money was paid by the 
executors, in 1790, as it can be now. If 
those who might then have made claim 
stood by and suffered the fund, without 
suggestion of invalidity, to go to a trustee, 
which, but for the ultimate beneficial en- 
joyment of the fruits of its labor, would 
not have accepted the trust, neither they 
nor any persons claiming under them will 
be permitted, after the sum has grown, 
through the acts of the trustee — cestui que 
trust, from the insignificant amount of 
$5,000 to $100,000, to assert any rights 
of ownership. The claim would have been 
dismissed if it had been made eighty years 
ago: it certainly will not be sustained, at 
the expiration of a hundred years, when 
the donee has fully performed the condi- 
tions and is about to have the beneficial 
enjoyment. 

The City of Philadelphia is something 
more than a mere legatee. It is a pur- 
chaser for value, or to speak more accurately, 
it has, at the earnest request of the testa- 
tor and upon his promise to pay a certain 
reward, performed arduous services, for 
his benefit or gratification, or the benefit, 
at his instance, of third persons, during a 
stipulated time. The contract so made is 
binding upon the original promissor, and no 
less so upon those succeeding to his estate. 

The petitions are dismissed. 

— Legal Intr. 
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Can Lawyers be Honest? 

It was Mr. Andrew Lang, if my memory 
serves me correctly, who some years ago 
wrote a story describing the adventures of 
a certain primeval bore who asked all kinds 
of questions, in season and out of season, 
so that he finally acquired the name of 
Why- Why, and his outraged fellow-citizens, 
infuriated by his constant questions, put 
him to a cruel death. (This is not Mr. 
Lang's version of the facts, but probably is 
the true one.) 

A certain descendant of Why -Why, 
named Homer Greene, published in the 
February number of the North American 
Review an article entitled " Can Lawyers 
be Honest?" 

The peculiarity of the article is that it is 
almost entirely made up of questions, and, 
so far as I can discern, comes to no very 
definite conclusion. It starts from no- 
where and finishes nowhere ; all of which 
is very instructive, and well worth the fifty 
cents which it is necessary to pay for the 

{>rrvilege of studying Mr. Greene's psycho- 
ogical phenomena. 

After waiting in vain to have the legal 
press partially or wholly annihilate this 
querist, it seems to me that it might be 
well to point out the fallacy which under- 
lies the entire article. ' ' 

To begin with, the writer uses the word 
u honest " not as descriptive of a quality 
the want of which sends the delinquent to 
Canada or State Prison, but of honesty in 
its highest sense ; in other words, of honor. 

The complaint which he makes — or 
queries, to put it correctly (for he asserts 
nothing, merely questions) — is, that law- 
yers do not fulfil their duties to them- 
selves or to their clients, inasmuch as they 
take and conduct any case, good, bad, or 
indifferent, regardless of moral considera- 
tions — they do not, in fact, curb the bad 
inclinations of their clients ; and it is with 
some relief that I gather from the whole 
article, so far as I gather anything, that 
lawyers have a most rascally set of clients, 
who corrupt the morals of their lawyers. 
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The strange error of the article is that 
there is imposed upon lawyers the high 
ethical and moral duty to take on week 
days the place filled on Sunday by minis- 
ters — to assist their clients to walk in the 
ways of uprightness. 

If this were feasible, it would be a con- 
summation devoutly to be wished for; but 
unfortunately, it is not possible. 

When a client goes to his lawyer he 
does not ask him for his advice as to what 
course is rij>ht or wrong , he simply wants 
him to protect his legal rights, the rights 
which the law of the land has given to him, 
and which, whatever may be his motives, 
are entitled to protection. 

When the lawyer does protect those 
rights he does his whole duty, and it is 
only when he does more than this, and re- 
sorts iv trickery to gain what is literally 
"more than the law allows," that he is 
open to censure. 

If a client who consults a lawyer gets, 
instead of advice as to his legal rights, a 
homily on the True, Good, and Beautiful, 
be is entitled to rebuke that lawyer for his 
impertinence, and to tell him, as indeed, 
our writer suggests, that he himself is the 
best judge of right or wrong as regards his 
conduct. 

The active practice of the law is a 
battle, neither more nor less ; and only 
when he so regards it can the lawyer be 
successful. It should be a fair fight ; but 
it is, after all, a fight and nothing else. 

Of course, we remember Brougham's 
brilliant paradox, in which he said it was 
the duty of the lawyer to go to all ex- 
tremities to further the interests of his 
clients, even though he should involve his 
country in ruin. But it is hard, some- 
times, to take Lord Brougham's utter- 
ances seriously, and this is one of the 
instances. 

In fact, when at the dinner given to the 
eminent French jurist, Berryer, Lord 
Cockburn, in the course of his speech, 
turned to Brougham and made the famous 
remark that the lawyer must wield the 
sword of the soldier and not the dagger 
of the assassin, it must have been a very 
unpleasant occasion for the vivacious 
Brougham. 



And this oft- quoted remark of Cock* 
burn's lays down the true rule as to a 
lawyer's duties. 

The truth is, that the man makes the 
lawyer far more than the lawyer makes 
the man ; that an honest man is an honest 
lawyer in the highest and best sense, and 
that a dishonest man makes a most rascally 
lawyer. 

If the writer of the curious article I am 
now noticing would drop his questions, and 
tell us once for all upon what theory the 
lawyer, in the practice of his profession, is 
called upon to take affirmative and aggres- 
sive action for the reformation of his clients, 
I should be much pleased. 

Until he does that, we must act for one 
side, not for both — act as lawyers, not as 
arbiters of morals ; and this will be the 
safer course in every event until we can 
make certain that the attorney on the 
other side is animated by the writer's 
noble sentiments. 

In the meantime, the article reminds me 
very much of a certain occasion — just be- 
fore the last election — when the letter of 
the Attorney General, on a disputed point 
as to the Ballot law, was read before a 
meeting. 

The reader bad got no further than the 
first two words of the opinion, which were, 
*• I think," when somebody interrupted 
him by saying violently, " Think! who 
cares what he thinks ? Anybody can 
think. What I want to know is what he 
knows" 

All of which is respectfully submitted. 

New York, February 26, 1891. 

Theodore Connoly. 
— iV. Y. Law Journal. 



The other day a juror noticed a brother 
juryman sitting next him having a quiet 
doze. He nudged the sleepy man, and 
whispered : " Do you understand the 
judge's charge ?" 

" What ?" the drowsy juror, waking up 
with a start — " what ? He don't charge 
us anything for that, does he ? I thought 
that we were going to get pay." 
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C. P. OP LANCASTER COUNTY. 
Baney vs. Fans. 
Justice of the peace — When judgment 
void — Transcript of void judgment — 
When will on motion be stricken from 
records by court — Parol evidence of 
coverture of defendant — Act of March 
#0, 1810, Pur. Dig., 98£. 

Before a justice of the peace, the plaintiff 
must establish his claim by competent evidence 
though the defendant does not appear. 

Where a transcript from the judgment docket 
of a justice, void upon its face, is entered in the 
prothouotary's office, the court will on motion 
strike it from the records. 

On a rule to strike off a judgment entered on 
a transcript from a justice's docket, it may be 
shown by depositions that the defendant was a 
married woman at the time the judgment was 
given, the transcript not showing that the ques- 
tion of coverture was passed upon by the justice. 

If it be shown that the defendant was a 
married woman *hen judgment was given and 
the 1 ranscript does not kIiow that the cause of 
action is such as would render a married woman 
liable, the court will strike the judgment from 
the records. 

April Term, 1888, No. 714. 

Rule to strike judgment from record. 

D. McMullen, for rule. 

Brown $ ffensel y contra. 

April 18, 1891. Opinion by Living- 
ston, P. J. 

The transcript or copy of the docket of 
the justice as filed, with reference to this 
judgment, and upon which it was entered, 
shows that on June 9, 1888, the justice 
issued a summons in assumpsit at the in- 
stance of William Baney, against Martha 
Fahs, returnable June 16, 1888, between 
the hours of 1 and 2 o'clock, p. m. 

That the summons was served by the 
constable to whom it was directed. 

That on June 16, 1888, plaintiff ap- 
44 Demand: Two hundred dollars 



with interest amounting to $32.27, total 
$282.27; part of the proceeds received 
from the sale of mules and used for the 
purchase of real estate for which the de- 
fendant holds the title, and which amount 
she promised the plaintiff to pay. 

Defendant not appearing, judgment for 
plaintiff for $232.27 and costs." 

The reasons assigned for striking this 
judgment from the record are : 

1. The transcript fails to show that any 
one was sworn or affirmed in support of the 
claim. 

2. It does not appear from the transcript 
that the suit was brought on any undertak- 
ing on the part of this petitioner, by which 
a married woman could legally bind her- 
self. 

3. It does not appear that the cause of 
action falls within any of the cases enumer- 
ated in the Act of Assembly, as rendering 
a married woman liable to suit. 

As to the first reason assigned: 

The Act of 1810, (Purd. 984, pi. 56). 
with reference to trials before justices, 
says: "If the parties appear before the 
justice, either in person or by agents, the 
justice shall proceed to hear their proofs 
and allegations, and if the demand shall 
not exceed five dollars and tlwrty-three 
cents, shall give judgment, as to right and 
justice may belong, which judgment shall 
be final." " If the demand shall exceed 
that sum, if either party or their agents 
shall refuse to refer, the justice may pro- 
ceed to hear and examine their proofs and 
allegations, and thereupon give judgment 
publicly as to him, of right, may appear to 
belong." (Purd. 985, pi. 58). 

44 In case the defendant does not appear 
upon summons on the day appointed, the 
justice may, on due proof by oath or affir- 
mation of the service of the summons, * * 
proceed to give judgment by default pub- 
licly against such defendant." (Pur. Dig. 
984, pi. 55). But he must first hear evi- 
dence in support of the plaintiffs claim; 
the law says he shall give judgment after 
hearing the parties, their proofs and allega- 
tions. (1 Phil. 519; 2 Pitts. 251; 8 Phil. 
686). « 

Before a justice, the plaintiff must es- 
tablish his claim by competent evidence?, 



Digitized by 



Google 



194 



LANCASTER LAW REVIEW, 



appear. 
If both 



though the defendant do not 
(Tnbbsvs. Drumm, 2 Kulp, 205), 
I unties appear, a justice has no authority 
to enter judgment without hearing the 
.proofs and allegations of both parties, un- 
less upon the admission by defendant of 
•the correctness of plaintiff's claim, or his 
confession of judgment. (Bachman vs. 
Sigler, 1 Lac. Jur., 53). When the judg- 
ment is by default, the record must show a 
<iue service of the summons, and that the 
justice heard evidence in support of the 
plaintiff's claim, — for he can only give 
judgment after hearing the proofs and al- 
legations. (Moore vs. Sutliff, 7 Luz. Leg. 
Reg. 79; Swartzwood vs. Townhsip, 1 
Kulp., 304; 1 Leg. Chron. 249; 12 Lan. 
Bar, 30; 6 Lan. Law Review, 1 »5.) Where 
the transcript shows, (as this one does,) that 
no evidence was given by either party, in- 
cluding the plaintiff, as a matter of course, 
and the defendant not present, the very 
foundation of any judgment the justice can 
enter is taken away. While the non appear- 
ance of a defendant authorizes a judgment 
by default, still the plaintiff must prove 
his claim before the justice can enter judg- 
ment. 

Under the law. therefore, the transcript 
on its face shows the judgment to be void, 
and for this reason the court is warranted 
in striking it off, notwithstanding the fact 
that it was entered upon a transcript, for a 
void judgment is no judgment. (McKin- 
ney vs. Brown, 130 Pa., 305; Royer & 
Hall vs. Wolf, 7 Lan. Law Review 315; 
13 Phil. 550). It would be a mere blur 
upon the records of the common pleas, a 
•something which had no business there; 
«nd that court having the control of its own 
records, can doubtless strike therefrom 
anything which had been unlaw fully ^placed 
there. Such being the case, we need not 
make any extended remarks with reference 
to the second and third reasons filed. In 
fiheflcr et al. vs. Hess, (5 C. C. R. 145,) 
it is said, that on certiorari to the judgment 
of a justice of the peace, parol testimony 
is admitted to show that the defendant was 
a married woman at the time suit was 
brought. The evidence may be presented 
by depositions, and the depositions should 
4 fihow, (as this transcript shows,) that , the 



question of coverture was not an issue 
raised $nd passed upon by the justice, 
Rowe, V. J. saying: "The record is per- 
fectly regular on its face. If, however, D. 
C. Shefler was a married woman, the judg- 
ment against her is void (Hecker vs. 
Hauk, 88 Pa., 238). And I am of opinion 
that the fact of her coverture may be 
shown by parol; such proof is ex necessi- 
tate. If that which makes the judgment 
void is not shown by the record, it must be 
shown by parol." 

In Graham & Co. vs. Susan James, (7 
W. N. C, 279,) Judge Bechtel says : " If 
on the question of jurisdiction, you may 
show by parol want of service of the sum- 
mons when the record asserts the contrary, 
why may you not, upon a like question, 
show by parol that which the record neither 
asserts nor denies? It is our judgment 
that defendant may establish her coverture 
by parol. The decisions of the courts 
being that in cases of this character the 
defendant in the judgment may establish 
the fact of her coverture by parol, and the 
depositions presented here showing beyond 
question that Martha Fahs was a married 
woman, and residing with her husband at 
the time this suit was instituted, and the 
transcript filed failing to show that the 
suit was brought before the justice on any 
contract or undertaking on her part by 
which a married woman could legally bind 
herself, or that the cause of action falls 
within any of the cases enumerated in the 
Act of Assembly as rendering a married 
woman liable to an action at law, the 
judgment is void, and for those reasons the 
judgment may be stricken off." 

Viewed from either standpoint, there- 
fore, the rule should be made absolute. 

Rule made absolute, and the judgment 
stricken from the record. 



C. P. OF LANCASTER COUNTY. 
County of Lancaster vs. Stormfeltz. 

County taxe* — Not a preferred lien on 
lan d — Cov stitutional law — Con stitu- 
tion % Art. III., § 7, and Art. IX. , § 1 
—Act of June #, 1881, P. £., Jfi 
unconstitutional. 

The Act of June 2, 1881, being unconstit* 
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tional, county taxes araessed against real estate 
are not a preferred lien thereon. 

Where couuty taxes had been assessecfagaiust 
real estate sold by the sheriff, and the sheriff 
notified, there being no personal property to pay 
the tax, and the property was bought by a sub- 
sequent lien creditor, he need not pay to the 
sheriff the amount of the tax in addition to the 
liens prior to his own. 

March Term, 1891, No. 8. 

Case stated. 

George A. Lane, county solicitor, for 
plaintiff. 

B. C. Kready, for defendant. 

April 18, 1891. Opinion by Living- 
ston, P. J. 

From the case stated, as filed, it appears 
that C. H. Locher held a judgment against 
Isaac Heiney, entered to April T. f 1890, 
No. 885, for $700, 

That, on June 7, 1890, a fi.fa. was issued 
on this judgment on which the real estate 
of Heiney was sold on August 16, 1890, 
to J. P. Stormfeltz, for $3750. 

That J. P. Stormfeltz, the purchaser, was 
a lien creditor of Heiney, and paid into the 
sheriff's office the amount of the prior liens 
and costs, and also, under protest, the 
county tax and school tax on said property 
for 1890; the lien of said Stormfeltz not 
being paid in full. That the tax in dispute 
is county tax, 1890, $4.40, which was duly 
assessed by the assessor on said property, 
and demanded by the tax collector of said 
township in which the land lies, in whose 
books it stood as a lien under the Act of 
June 2, 1881, (P. L., p. 45), prior to 
January 1st following its levy. 

That due notice was given of said claim 
by the tax collector to the sheriff of Lan- 
caster county before the sale of said real 
estate. That there was not sufficient per- 
sonal property to levy on to pay this tax, 
and if paid at all it must be paid out of the 
proceeds of the real estate. If the Court 
be of opinion that said tax was a valid lien 
on said fund, prior to said judgment of 
Stormfeltz, we are asked to enter judgment 
for plaintiff; but if not, then to enter judg- 
ment for the defendant in accordance with 
the terms of the case stated. 

This case, by the terms of the case 
stated, admittedly rests on the Act of June 
», 1881, (P. L., #.) 



In Townsend vs. Wilson, 6 Lancastee 
Law Review, 890, McPherson, J., it is 
said, the Act of 1881 is special legislation 
upon a prohibited subject, and is, therefore, 
unconstitutional — Art. IX., § 1, provid- 
ing that the assessment and collection of 
taxes shall be regulated by general laws, 
and Art. III., § 7, forbidding special legis- 
lation regulating the affairs of counties and 
municipalities. 

The Act of 1881 does not apply to the 
whole State, nor even to all territorial sub- 
divisions of a given class, but expressly ex- 
cepts pities of the first, second and fourth 
classes. In our judgment, therefore, the 
question is ruled by Scranton vs. Silkman, 
(113 Pa., 191,) and cases similar to it, 
and the claim must fall. In addition to 
these cases may be cited : 

Ayer's Appeal, 122 Pa., 266. 

Townsend vs. Wilson, 7 C. C. R., 101. 

Townsend vs. Wilson, 6 Lancaster Law 
Review, 890. 

Miller vs. Cunningham, 7 C. C. R.,500. 

Sheaffer vs. Sheaffer, 7 Lancaster Law 
Review, 307; and Lititz National Bank 
vs. Buch & Bro., 7 Lancaster Law Re- 
view, 140. 

In the last case referred to, the Act of 
1881 came in question before the learned 
counsel for the plaintiff here as auditor, 
and in it he says, after examining all the 
authorities on the subject he was able to 
find," We believe said Act to be unconsti- 
tutional, and, therefore, disallow this 
claim." 

The Act of 1881 being unconstitutional, 
plaintiffs case has no support and must 
fall. Said tax is not a valid lien on the 
fund in question, prior to the judgment of 
Mr. Stormfeltz, the defendant, and, there- 
fore, we enter judgment for the defendant 
in accordance with the case stated. 



C. P. OP SCHUYLKILL CO. 
Duffy vs. Duffy. 

Costs of audit — Ground for contest — 
Suspicion. 

The costs of audit will not be allowed out of 
a fund, to the reduction of a lien creditor's 
claim, where the ground of the contest was 
merely a suspicion of fraud, collusion or lack of 
consideration, unsupported by evidence. 
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Exceptions to auditor's report distribut- 
ing proceeds of sheriff's sale of real estate. 

The real estate of Patrick Duffy was 
sold upon a writ of vend, ex., and was bid 
in at $3,000 by his mother, Mary Duffy, 
who held a judgment against him for 
$6 J83. She paid to the sheriff an amount 
sufficient to cover the costs of sale, and 
tendered him a lien creditor's receipt for 
the balance, claiming to be entitled to re- 
ceive his deed for the premises. The 
sheriff accordingly made his return to the 
court, whereupon Ellen Duffy, an aunt of 
defendant, who was a subsequent lien cred- 
itor, filed exceptions to the return of the 
sheriff, setting forth, inter alia, that the 
judgment of Mary Duffy was not valid, 
having been given in fraud of creditors, 
and also that the whole amount claimed 
thereon was not due. The court there- 
upon appointed an auditor who, after a 
hearing, at which no witnesses were called 
but Mary Duffy, reported in favor of Mary 
Duffy, the first lien creditor, but deducted 
the costs of audit out of the fund. To this 
finding by the auditor both sides filed ex* 
ceptions. 

John A . Nash, for Mary Duffy. 
Geo. J. Wadli tiger, for Ellen Duffy. 
September 23, 1889. Green, J. 

We think the auditor is clearly right in 
distributing the fund in court to the judg- 
ment of Mary Duffy, as nothing has been 
shown to impeach its validity or to give 
subsequent creditors sufficient standing to 
enable them to raise a contest. The audi- 
tor has nevertheless put the expense of the 
audit upon the fund in court — that is, upon 
Mary Duffy, instead of upon Ellen Duffy, 
the contesting lien creditor who has caused 
all the expense of the litigation. I can 
see no justice in this. He who would 
dance should himself pay the piper. I can 
see no propriety in calling upon others to 
pay for legal luxuries which are called for 
by the party himself. Ellen Duffy may 
have acted in good faith in attacking the 
prior judgment, but she made no attempt 
to impeach its validity (except by calling 
Mary Duffy) or to show that Mary Duffy 
was not a person of means. Her request 



for an issue must have been based upon 
mere §uspicion, without knowledge or in- 
formation. Having caused these costs to 
be incurred, Ellen Duffy, as the losing 
party, ought to pay them ; they ought not 
to be saddled on the winning party. 

We will, therefore, sustain this excep- 
tion, and direct that Ellen Duffy pay the 
costs of the audit, to wit, $58.60, and over- 
rule the other exceptions to the report. 

To same effect, see Strupler vs. Ainey, 4 Pa. 
C. C. R., 315, per McCollum, P. J., now of the 
Supreme Court ; also, Cameron vs. Crossman, 
lb., 316, and note. 

—Pa. 0. C. Rep. 



C. P. OP LUZERNE COUNTY. 
Keating vs. Keating. 

Sheriff' % Sale. 

After a sheriff's deed has been acknowledged 
and delivered, and the purchaser has taken poe- 
sension of the premises, the court has no power, 
upon a rule to show cause, to set aside the sale. 
Evans vs. Maury, 112 Pa., 800, followed. 

Rule to strike off judgment and to set 
aside sheriff's sale. 

E. A. Lynch , for rule. 

J. Q. Creveling, contra. 

January 19, 1891. Opinion by RiCE r 
P.J. 

The defendant swears that what purports 
to be his signature to this amicable revival 
is a forgery. He also proves by his own 
and his wife's testimony that the plaintiff 
admitted that he had not signed such a 
paper. Strange as it may seem, th re is 
no contradiction or explanation of this testi- 
mony, and without such contradiction I do 
not consider myself such an expert in hand- 
writing as to be able to declare from a 
comparison of this paper with other ad- 
mitted signatures that the testimony is not 
true. The fact that the defendant knew of 
the sheriffs sale does not conclusively 
prove that he knew of this judgment, or of 
the existence of the paper upon which it 
was entered. It is a significant fact, but 
is not conclusive against the uncontradicted 
testimony above referred to. But inas- 
much as he knew of the sale, and made no 
complaint until thirteen years after the 
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sheriff's deed had been acknowledged and 
delivered, it is very clear that he cannot 
attack the sale in this way. Evans vs. 
Maury, 112 Pa., 300. The rule is amended 
so as to read, rule to show cause why 
judgment should not be opened, and same 
day the rule as thus amended is made abso- 
lute, and issue is awarded to try the ques- 
tion whether the amicable revival was 
executed by the defendant; issue to be 
framed by counsel and submitted to the 
court for approval. The rule to set aside 
sheriff's sale is discharged. 

— Luz. Leg. Reg. 



O. C. OF PHILADELPHIA COUNTY. 

Kennedy's Estate. 

Decedents 9 estates — Intestate laws — llle 
gitimate children — Acts of April 8, 
1838, Pur. Dig., 932 ; and April 27, 
1856, Pur. Dig., 934.. 

Where an illegitimate dies intestate without 
Issue, or known kin, except a brother who is a 
legitimate son of the same mother, the intes- 
tate's widow takes the entire estate of the de- 
cedent. 

Sur petition of widow to be awarded 
balance of estate. 

J. M. Pile, for petitioner. 
W. <?. Griffith, for claimant. 
December 13,1890. Opinion by Hanna, 

Decedent died in April, 1888, intestate 
and without issue, leaving surviving his 
widow, who is administratrix of his estate. 
She subsequently sold the real estate of 
decedent for payment of his debts, and a 
balance is now remaining for final distribu- 
tion to those entitled according to law. 
Petitioner, believing her husband died 
without heirs or known kindred, now prays 
the court to award said balance to her ab- 
solutely in accordance with the provisions 
of the Act of April 8, 1838, Purd. 982, 
pi. 28. The Act provides, that " in de- 
fault of known heirs or kindred, competent 
as aforesaid, the real estate of such intes- 
tate shall be vested in his widow, or if such 



intestate were a married woman, in her 
surviving husband, for such estate as the 
intestate had therein : and in such case the 
widow shall be entitled to the whole of the 
personal estate absolutely." The present 
fund, being the proceeds of real estate, is 
to be distributed as such. In pursuance of 
an order of the court, efforts have been 
made to ascertain the whereabouts of the 
heirs and kindred, if any, of the decedent, 
which resulted in the appearance of a 
claimant who is admitted to be the son of 
decedent's mother, born in lawful wedlock. 
But it is also shown and conceded that 
decedent was the illegitimate son of the 
same mother, but born prior to her marriage 
with the father of claimant. Claimant and 
decedent were therefore children of the 
same mother, yet while one is the legiti- 
mate son, the other is lilius nullius, and 
by the common law, while the former could 
inherit from both father and mother, the 
latter could not inherit from either. As 
Blaokstone says : u He cannot be heir to 
any one ; neither can he have heirs but of 
his own body." In this state the law is 
the same, and it is declared by statute that 
none can inherit but such as are " born in 
lawful wedlock:" Act of April 8, 1833, 
Purd. 934, pi. 36; Smith vs. Derr, 34 
Pa., 126. 

But see Killara vs. Killam, 39 lb., 120, 
as to the effect of legitimation by Act of 
Assembly. The hardship of the law was 
modified by the Act of April 27, 1855, 
Purd. 934, pi. 40, but this declared only 
that illegitimates shall take and be known 
by the name of their mother, and they and 
their mother shall have capacity to inherit 
from each other, and transmit the real and 
personal estate taken and inherited accord- 
ing to the intestate laws. 

Under this Act it was held, in Opdyke's 
Ap., 49 Pa., 373, that there is no distinc- 
tion between legitimate and illegitimate 
children in their capacity to share in the 
proceeds of the real estate of their de- 
ceased mother, and they take equally. 
But in Grubb's Ap., 58 lb., 55, it was 
decided that the Act did not legitimatize 
illegitimates; it only gave the child and 
mother capacity to inherit from each other 
as heirs and next of kin, and the operation 
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of the Act as regards the child was con 
fined to its estate inherited from the 
mother, and her property derived from any 
other source was unaffected by the Act. 
This was followed by Steckel's Ap., 64 
lb., 493, where it is held that when an 
illegitimate child dies before his mother he 
cannot transmit a right but from her to his 
children. Buc another contingency re- 
mained unprovided for, and that was the 
death of illegitimate children possessing 
real or personal property, intestate, with- 
out father or mother, or issue surviving. 
And consequently it was held in Ditsche's 
Est., 1WJ, C., 196, affirmed by the 
Supreme Court in Woltemate's Ap., 86 
Pa., 219, that they could not inherit from 
oach other, and such construction could not 
be placed upon the Act of April 27, 1855. 
This led to the passage of the Act of June 
5, 1883, Purd., 934, pi. 41, whereby 
illegitimate children born of the same 
mother, and leaving neither mother nor 
issue capable of inheriting, surviving, have 
now capacity to inherit from each other 
real and personal property, the same as if 
born in lawful wedlock. Thus another 
hardship of the law is removed, but we find 
no provision to meet such a contingency as 
arises in the matter now before us. The 
legislature had in contemplation the death 
of illegitimates leaving illegitimate brothers 
and sisters surviving, and conferred upon 
the latter the capacity to inherit the prop- 
erty and estate of the dead brother or 
sister; but we fail to discover in the lan- 
guage of the Act any intention to also in- 
clude the death of an illegitimate leaving 
surviving a brother, a legitimate son of 
the same mother, and also to confer upon 
him the capacity to take and inherit the 
estate of his deceased illegitimate brother, 
as if both were legitimate. 

It would seem consonant with natural 
justice and reason that the law should be 
as has been urged before us ; yet in view 
of our construction of the Act of 1883, we 
are obliged to hold that the claimant is not 
contemplated by the Act. We must take 
the Act as we find it, and not legislate. 
This is for the law-making power. They 
must apply the remedy, and not the courts. 

Our oonclusion therefore is, that deoe- 



dent having died without heirs or known 
kindred capable of inheriting his estate, his 
widow is entitled absolutely thereto, in ac- 
cordance with the Act of April 9, 1883, 
and counsel will prepare the proper decree. 



Segal ^isctlhnti. 



Injury to Passenger From Unknown Cause. 
Presumption of Negligence. 

A question of considerable novelty io 
the law applicable to common carriers of 
passengers arose in the case of Pennsylva- 
nia Co. vs. McKinney, decided recently 
by the Supreme Court of Pennsylvania, 
and reported in 17 Atlantic Reports, 14. 
It appears that the plaintiff, while a pas- 
senger on a train in rapid motion, was 
struck over the eye by a hard substance, 
thought by surgeons to be coal, and was 
severely injured. 

Another train was at the time passing, 
and the engine was opposite plaintiff. 
There was no evidence to show where the 
missile came from. The operators of 
plaintiff's train testified that they knew 
nothing to cause it, and those of passing 
trains testified that nothing was thrown or 
escaped from their trains. There was 
evidence that the appliances and machinery 
of the trains were in good order. 

In his charge to the jury the Court, 
among other things, said : u The rule of 
law, as applicable to this case, is that the 
mere happening of an injurious accident to 
a passenger while in the hands of the 
carrier will raise prima fanie a presump- 
tion of negligence, and throws the onus 
that it did not exist on the carrier." 

44 Under this principle and the facts in 
this case, the jury will begin their con- 
sideration with the fact established that 
the injuries were the result of negligence of 
the defendant. This fact must be rebutted 
or answered by evidence. In other words, 
the defendant must show by evidence that 
it was not negligent. If it has not done 
this the verdict must be for the plaintiff." 
In immediate connection therewith, he said 
to the jury : 4t It is your duty, of course, 
to consider all the evidence in the case and 
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to come to a conclusion on this question of 
negligence. If you find that the defendant 
las negligent, then the question of damages 
must be considered by you." 

Mr. Justice Stkrrett, delivering the 
opinion of the Suprem Court, admitted that 
the rule stated by the trial court was well 
settled and of general application in cases 
of injury to passengers while in the course 
of transportation, and that the only ques- 
tion was whether it is one of such universal 
application that it can be invoked without 
proof of something more than the mere fact 
of an injurious accident to a passenger 
while in the hands of the carrier, in the ab- 
sence of any admission or evidence tending 
to connect the carrier or its servants or any 
of the appliances of transportation with the 
•happening of the injury. 

4i The rule in question has been fre- 
quently recognized, and the presumption of 
negligence applied in a variety of cases, 
among which are stage coach accidents, re- 
sulting from breaking an axle, etc., rail- 
road accidents, including derailment of cars, 
collisions, breaking of machinery, falling of 
berths of sleeping-car, violent outbreak 
among other passengers on train, explosion 
on passenger vessels, etc. : Christie vs. 
Griggs, 2 Camp., 79 ; Stokes vs. Salton- 
stall, 13 Peters, 181 ; Ware vs. Gay, 11 
PicL, 109 ; Hipley vs. Railroad Co., 27 
Am. & E. R. Cases, 287 ; Feital vs. Mid- 
dlesex R. R. Co., 109 Mass., 398 ; Edger- 
ton vs. Railroad Co., 39 N. Y., 229 ; Sul- 
livan vs. Railroad Co., 30 Pa. St., 237 ; 
Railroad Co. vs. Wolrath, 8 Am. & E. R. 
R. Cases, 871 ; Railroad Co. vs. Pollard, 
76 Pa. St., 510, 513 ; Spear vs. Railroad 
Co., 119 Id., 61 ; Packet Co. vs. McCool, 
8 Am. & E. R. R. Cases, 390 ; Laing vs. 
Colder, 8 Pa. St., 481 ; Holbrook vs. 
Railroad Co., 12 N. Y., 236; Railroad 
Co. vs. Anderson, 94 Id. n 351 ; Story on 
Bailments, 592, 601 ; Sherman & Redfield 
on Negligence, sections 280a, and notes. 

" In nearly every case in which the rule 
under consideration has been applied, it 
will be found that the injury complained 
of was shown to have resulted from break- 
ing of machinery, collision, derailment of 
cars, or something improper and unsafe in 
the appliances of transportation or in the 



conduct of the business, and not from any 
cause wholly disconnected therewith.* * * 
If a passenger seated in a railroad car is 
injured in a collision by the upsetting of 
the car, breaking of a wheel, axle, or other 
part of the machinery, he is not required 
to do more, in the first instance, than prove 
the fact and show the nature and extent of 
the injury. 

44 A prima facie case for plaintiff is thus 
made out, and the onus is cast on the 
carrier to disprove negligence. It is 
reasonable that it should be so, because 
the company has within its possession and 
under its control almost exclusively the 
means of knowing what occasions the 
injury, and of explaining how it occurred, 
while, as a general rule, the passenger is 
destitute of all knowledge that would 
enable him to present the facts and fasten 
the negligence on the company. * * * 
When a passenger is injured by an acci- 
dent connected with the means of trans- 
portation, there naturally arises a pre- 
sumption that it must have resulted from 
some negligent act of omission or commis- 
sion of the company or some of its 
employees ; because, without some such 
negligence, it is very improbable that the 
accident would have occurred. That is 
the basis on which the presumption rests, 
and it stands as proof of the negligence 
until it is successfully rebutted. 

" It arises not from the naked fact that an 
injury has been inflicted, but from the 
cause of the injury, or from other cir- 
cumstances attending it. 

" It follows from what has been said 
that the learned judge of the Common 
Pleas erred in directing the jury to begin 
their consideration of the case 4 with the 
fact established that the injuries were the 
result of the negligence of the defend- 
ant.' " 

The decision in the above case is very 
able and convincing, but it is, in my judg- 
ment, fallacious and erroneous. The com- 
mon law obligation of a common carrier is 
that he shall deliver at its destination the 
property received by him, without damage 
while in his hands, unless prevented by the 
act of God or the public enemy. Mr. Jus- 
tice Wright, of the New York Court of 
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Appeals, in Michaels vs. N. Y. Cent. R. 
R. Co., 30 N. Y., 564, speaking of the 
" Act of God " as used in the case of 
earners, says u All the cases agree in re- 
quiring the entire exclusion of human 
agency from the cruise of the injury or loss. 
If the loss or injury happen in any way 
through the agency of roan, it cannot be 
considered the act of God ; nor even if the 
act or negligence of man contributes to 
bring or leave the goods of the carrier 
under the operation of natural causes that 
work to their injury, is he excused. In 
short, to excuse the carrier, the act of God, 
or res divina, must be the sole and immedi- 
ate cause of the injury. If there be any 
co-operation of man, or any admixture of 
human means, the injury is not, in a legal 
sense, the act of God." Sec, also, Pro- 
prietors, etc., vs. Wood, 4 Doug., 287 : 
Chicago, etc., R. R. Co. vs. Sawyer, t>y 
111., 285; Caldwell vs. Y. J. Steamboat 
Co., 47 N. Y., 282 : Bidklcy vs. Naum- 
keag, etc., Co., 24 How., 386 ; Hayes vs. 
Kennedy, 41 Pa. St., 378. 

The liability in respect to passengers 
is somewhat different. His undertaking 
amounts to no more than that so far as hu- 
man foresight and care can reasonably go, 
he will transport them safely. He is not 
liable if injuries happen from sheer acci- 
dent or misfortune which could not have 
been prevented by the greatest degree of 
care, foresight or judgment. 

It was not claimed that the accident to 
McKinney was caused hyjthe net of God, 
and although there was no evidence to 
show where the missile came from, it was 
more rational to suppose that it was care- 
lessly thrown hy the fireman on the engine 
which was opposite the plaintiff at the time 
he was hit, than that it fell from the clouds 
or was the result of some natural cause. Mc- 
Kinney was seated iu the passenger coach 
in the seat provided him by the defendant. 
He had no say as to the mode or manner 
of running the train. He was as absolutely 
under control of defendant's servants as if 
he were a statue, and yet when injured 
under such circumstances, must he do more 
than to prove the fact and show the nature 
and extent of the injury ? We think not. 
We think the learned judge of the Common 



Pleas was right in saying: "The jury will 
begin their consideration with the fact es- 
tablished that the injuries were the result 
of negligence of the defendant." The 
traveling public believe that if injured while 
in the course of transportation without any 
fault of their own, the common carrier is 
liable in damages unless he can show that 
the accident arose from natural causes, or 
thac it could not have been prevented bj 
the exercise of the greatest vigilance, fore, 
sight and judgment. We think this is 
good law, and that courts should long hesi- 
tate before relaxing the rule iu the slight- 
est particular. 

The basis of the rule which exempts a 
common carrier from liability for injury to 
a human being under circumstances which 
would render it liable for injury to a do- 
mestic animal or for the destruction of a 
keg of beer or a barrel of whisky, can 
hardly be traced to a divine origin. There 
should be no difference in the rule respect- 
ing the obligation of the common carrier 
whether the thing carried be freight or 
passengers, unless it be shown that the 
passenger injured did something which 
probably brought about or contributed to 
the injury. — Chicago Law Journal. 



It is said that the new warden of one of 
our State prisons lately made an address 
to the prisoners, in which he began, " Gen- 
tlemen — " 

This is almost as polite as was Baron 
Graham in sentencing a lot of prisoners at 
the Old Bailey. The Baron read over the 
names solemnly, but omitted the last, John 
Jones. The mistake being called to his 
attention, he turned toward the prisoner, 
and said gravely : " Oh, I am sure I beg 
John Jones' pardon!" and then sentenced 
him to transportation for life. 



A country laird, who had lately been 
elected to the office of justice of the peace, 
meeting a clerical gentleman on horseback, 
attempted jocularity by remarking that he 
was more ambitious than his Master, who 
was content to ride upon an ass. " They 
canna be gotten noo," said the minister, 
u for they're a' made justices of the peace." 
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C. P. OF LANCASTER COUNTY. 

Ooonley vs. Gartner. 

Sheriffs interpleader under rule of 
Court — Duty of sheriff and of claim- 
ant — Negligence — Act of April 18, 
18^8, P. L., 460. 

In sheriff's interpleader, where an issue has 
been granted by the court, the sheriff must, ac- 
cording to rules of court, have filed within ten 
days after issue granted, an inventory of the 
goods claimed, without being notified to do so, 
and without consulting either of the parties, and 
the claimant mu6t file his declaration and give 
bond within twenty days after issue granted, or 
the claim will be deemed to be abandoned. 

In this case, where the inventory was filed 
twenty and the bond twenty-three days after is- 
sue granted, while desiring not to make it a 
precedent, the court discharged a rule to strike 
off the bond and order the sheriff to sell the 
goods. 

February Term 1891, No. 85. 

Rule to show cause why the bond of 
Sophia Coonley should not be stricken off 
and the sheriff ordered to sell goods levied 
on. 

April 18, 1891. Opinion by Living- 
ston, P. J. 

An execution was issued on judgment to 
April Term, 1886, No. 482,— to January 
Term, 1891, No. 23, — the judgment being 
Mary Gartner vs. George Coonley. By 
virtue of this execution the sheriff levied on 
certain personal property, as the property 
of George Coonley, the defendant. A 
portion, at least, of the property so levied 
on by the sheriff, was claimed by Sophia 
Coonley, to be her property and not the 
property of George Coonley, the defendant 
in the execution. 

A rule to interplead was entered, and on 
January 19, 1891, and an issue was framed 



and filed, to try the right or title to the 
property claimed by Sophia Coonley, in 
which Sophia Coonley is made plaintiff, 
and Mary Gartner defendant, entered to 
February Term, 1891, No. 85. 

A narr. was filed in the cause on January 
31, 1891. No bond was filed until Feb- 
ruary 12, 1891, and none approved, until 
February 14, 1891. The bond filed is dated 
the — day of February, 1891, and on its 
face there is nothing to show when it was 
signed. No objection was made to the 
amount of the bond or its sufficiency. 

On February 20, 1891, on niotion of 
counsel for plaintiff in the execution, the 
rule now under consideration was granted, 
and made returnable on February 28, 
1891, at 10 oclock a. m.; and on March 7, 
1891, an answer to the rule was filed set- 
ting forth, 

1 . That no reason is given or facts set 
forth upon which to base the rule. 

2. That the issue was entered January 
19, 1891, and declaration filed January 
31, 1891. That counsel frequently re- 
quested the sheriff to make an appraise- 
ment and file an inventory within the 
twenty days after issue framed, but no in- 
ventory was filed until February 9, 1891, 
more than twenty days after issue framed, 
rendering it impossible for claimant to file 
her bond within the time limited by rule of 
Court. 

3. That under said state of facts she 
asks the Court to permit her to file her 
bond nunc pro tunc. 

4. That the bond was filed February 12, 
1891, and approved in Court February 14, 
1891, there being no court until February 
14, 1891. 

5. That she did not derive her title to 
the goods claimed from Geo. Coonley, but 
purchased them at sheriff's sale, and there- 
fore, in reality, should not be compelled to 
give bond. 

6. That, the bond having been filed on 
February 12, and approved February 14, 
1891, and no objection having been made 
until February 21, 1891, the penalty being 
double the appraised value of the goods, 
complaint was made too late, etc., etc. 

Section 9 of the Act of April 10, 1848, 
(P. L., 1848, page 450) declares that, 
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" Whereas difficulties often arise in the ex- 
ecution of process against goods and chattels 
issue i by or under the authority of the 
courts in the city and county of Philadel- 
phia and the county of Luzerne, by reason 
of claims made to such goods and chattels, 
by persons not being the parties against 
whom such process has issued, whereby 
sheriffs and other officers are exposed to 
the hazard and expense of actions ; and it 
is reasonable to afford relief and protection 
in such cases to such sheriffs and other 
officers ; therefore, when any such claim 
has been or shall be made to any goods or 
chattels taken or entitled to be taken in 
execution under any such process, or to the 
proceeds of the value thereof, it shall and 
may be lawful to and for said courts from 
which such process issued, upon applica- 
tion of such sheriff or other officer, made 
before or after the return of such process, 
and as well before as after any action 
brought against such sheriff or other 
officer, to call before them by rule of said 
court, as well the party issuing such pro- 
cess, as the party making such claim, and 
thereupon to exercise for the adjustment 
of such claim, and the relief and protection 
of the sheriff or other officer, all the powers 
and authorities necessary, and make such 
rules and decisions as shall appear to be 
just, under the circumstances of the case ; 
and the costs of all such proceedings shall 
be in the discretion of the court : Pro- 
vided, It shall be lawful for the court to 
direct an issue for the trial of questions of 
fact, whenever the circumstances of the 
case require it." 

This Act, by act of March 10, 1858, 
(P. L., 1858, Page 91,) was extended 
throughout the state. 

This law having been passed to relieve 
sheriffs and other officers from difficulties 
and hazards to which they were exposed 
prior to its enactment, they should be 
prompt and vigilant in the performance of 
their duties under its provisions. Courts 
having power to make such rules and de- 
cisions as are necessary to carry the law 
into effect, (Bain & Kern vs. Fink, 61 Pa., 
185,) this Court adopted a rule, found on 
page 23 of our printed rules, on the sub- 
ject of interpleader, which declares, that 



"When any claim under oath or affirma- 
tion, shall be made to any goods or chat- 
tels, or to the proceeds of the value thereof, 
under the ninth section of the Act of As- 
sembly, passed April 10, 1848, entitled 
* an Act extending the chancery powers of 
and to the jurisdiction and proceedings in 
certain courts,' and the supplement thereto 
passed March 10, 1858, the sheriff shall 
make immediate application to the Court, 
or to a judge thereof, in vacation, for the 
rule provided by the said Act, and the said 
Court or judge shall appoint a time and 
place for a hearing of said rule, of which 
notice shall be given to the parties, or their 
attorneys, and when such rule shall be 
made absolute, which may be done on af- 
fidavit of claimant, or of some one for him, 
of claimant's right of property, a feigned 
issue shall be formed in such case, upon a 
wager in the usual form, to determine 
whether the right of property in the 
goods levied on and claimed, or any 
part thereof, is in the defendant, or 
in the claimant, in which issue the 
claimant shall be the plaintiff, and the 
plaintiff in the execution the defend- 
ant, whereupon it shall be the duty of 
the sheriff to cause an inventory and ap- 
praisement to be made by two disinterested 
and competent persons, under oath or affir- 
mation, of the goods and chattels, concern- 
ing which said issue shall have been 
awarded, and file the same in the office of 
the prothonotary within ten days after the 
awarding of the issue. The declaration in 
such issue shall be filed by the claimant, 
within twenty days from the time such 
rule is made absolute, and within the same 
time the claimant shall give bond to the 
plaintiff in the execution in a sum double 
the said appraised value of the said goods 
and chattels, and with such security as 
shall be approved by one of the judges of 
the court, conditioned for the payment to 
the said plaintiff of the said appraised 
value of said goods and chattels, or so 
much thereof as shall be sufficient to satisfy 
the said execution, if the said issue shall be 
determined in favor of the said plaintiff, or 
of the value of such part of them as shall 
be determined to belong to the defendant, 
or to be subject to the execution of the 
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said plaintiff, together with the costs of the 
execution and the issue. When said 
declaration is filed and bond given, the 
sheriff shall withdraw from the possession 
of such of the goods and chattels seized by 
him under the execution, as are claimed 
by the claimant. A failure to give bond, 
or to file a declaration as aforesaid, shall 
be deemed an abandonment of the claim ; 
and a failure on the part of the defendant 
to join issue for ten days after notice in 
writing of declaration filed, shall be deemed 
an abandonment of his levy.' 9 

We have thus fully referred to the law 
and the rule of this Court, in the hope 
that there shall be no further misunder- 
standing with reference to either by sher- 
iff's officers or counsel for claimauts. 

As we' have seen, the interpleader act is 
not* for the benefit of the claimant, but for 
the relief of the sheriff. (61 Pa., 185.) 

The sheriff, therefore, is the chief actor 
until an issue is framed and bond approved. 
When an issue has been granted by the 
Court, the sheriff must, without reference 
to or consulting the parties or either of 
them, have made and filed in the office of 
the Prothonotary (in every interpleader), 
within ten days after issue granted, an in- 
ventory and appraisement of the goods 
claimed by the claimant. He is not to 
wait until notified by counsel to proceed to 
make and file an appraisement. Nor have 
counsel any right to attempt to postpone 
the filing of an inventory, by disputing as 
to what the amount of the bond shall be, 
until after the sheriff's time for filing it 
has expired. Had that duty been per- 
formed in this case, we should, in all 
probability, have Sad no difficulty ; no 
rule granted. 

The claimant shall file his declaration in 
the issue within twenty days from the time 
rule is made absolute, and within the same 
time he shall give bond to the plaintiff in a 
sum double the appraised value of the 
goods claimed, with security, to be ap- 
proved by the court : if this be done, the 
sheriff shall withdraw from the possession 
of the goods claimed; if not it shall be 
deemed an abandonment of the claim, and 
the sheriff may be directed to proceed to 
sell the goods levied on and claimed. It 



behooves claimants and their counsel, there- 
fore, to be vigilant and careful lest by 
their laches the claim be dismissed as 
abandoned. 

In this case the sheriff should have had 
the appraisement and inventory filed on or 
before January 30, 1891. It was not 
filed until ten days after that date. 

Counsel should have had the bond ap- 
proved and filed on or before February 9, 
1891. It was not approved until Febru- 
ary 14, 1891. 

While the neglect of an Attorney is 
usually treated, so far as the other side is 
concerned, as the neglect of the client, and 
generally no mistake, inadvertence or ne- 
glect attributable to the attorney can be 
successfully used as a ground of relief, 
unless it would have been excusable if 
attributable to the client, in this case 
negligence is attributable to the sheriff,. as 
as well as to counsel for claimant. 

The claimant here is a married woman, 
and therefore her own bond could not be 
given or accepted. . She was obliged to 
give security, and the issue was not per- 
fected, until bond with security was ap- 
proved and filed. (2 W. N. C, 324-406; 
4 W. N. C, 478 ; 6 W. N. C, 271 ; 5 
W. N. C, 492.) 

In Meachem vs. Dudley, and other cases 
referred to in the margin, (6 Wend., 514; 
7 Rob., 74. Lewis et. a?., vs. Morgan et. 
al, 11 S & R., 234,) a default and judg- 
ment thereon was set aside, on showing 
that the proceedings were utterly neg- 
lected by the attorney, on the ground that 
an attorney by his negligence ought not to 
be permitted to inflict unbounded damage 
on his client, there being no redress, except 
an action for negligence. 

Having thus explained the law and the 
rule of court so fully and so clearly, 
neither sheriff nor counsel can hereafter 
mistake the requirements of either, and 
without making this case a precedent, we 
have decided to follow Meachem vs. Dud- 
ley and Lewis et. aZ., v*> Morgan et. al., 
and discharge the rule. 

Rule discharged. 
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C. P. NO. 4 OP PHILADELPHIA CO. 

Bell vs. Dawes. 

A man's wife is entitled to witness fees when 
she is a material witness in his suit. 

Appeal from taxation of costs. 
W. H. T. Reeves % for the plaintiff. 
Mrs. Carrie B. KUgore, for defendant. 

May 5, 1891. Opinion by Arnold, J. 

The plaintiff claims witness fees for his 
wife: the defendant objects, and hence 
this appeal. The question is new, because 
the law admitting husband and wife to 
testify in favor of each other is new. In 
the few remaining cases in which a party 
to a suit may be excluded from testifying, 
his wife is also excluded. This is not be- 
cause of any supposed unity of husband 
ana* wife, for it is manifest that, as wit- 
nesses, they are two in number and gender, 
but because of their identity of interest 
and the policy of tfce law: Bitner vs. 
Boone, 128 Pa., 567. 
. A husband who was joined for confor- 
mity in a suit by his wife, prior to the 
Married Persons' Property Act of June 3, 
1887, could not recover witness fees, be- 
cause he was a party: Sewards and wife 
vs. Elliot, 3 Pa. Co. Ct. Reps., 72. No 
one who is a party can have witness fees, 
whether he has an interest in the suit or 
not: Fisher vs. Allen, 4 Ibid., 392; Bam- 
brey vs. B. & 0. R. R. Co., 6 Ibid., 145. 

The common law is the customary law 
of the people, declared by the judges. It 
is entitled to our veneration, not on ac- 
count of its antiquity, for nearly all that is 
valuable in it is of comparatively modern 
date ; but because it has been moulded by 
the ablest statesmen and learned and 
liberal-minded judges into a flexible system, 
expanding and contracting, according to the 
changes constantly taking place in society, 
by the progress of luxury and refinement: 
Ross, J., in Snowden vs. Warder, 3 Rawle, 
101 (1837). It is the best order of 
statesmanship, the faculty to observe the 
customs of the people, and to make the 
law comport with them. 

The law, common and statute, now re- 



gards the unity of husband and wife as an 
obsolete legal fiction, and has accommo- 
dated itself to that fact. Legal unity was 
dissolved when the law secured a woman's 
property to her after marriage as before. 
The people having resorted to the device 
of a separate use to avoid the harsh conse- 
quences of the unity of husband and wife, 
the Legislature has rendered such devices 
unnecessary hereafter. The Acts of April 
11, 1848, and June 3, 1887, recpgnize the 
customs and habits of the people, and de- 
clare those customs to be lawful. The old 
rule of law that on a gift to a man and his 
wife and a third person, the man and wife 
took only half the property and the third 
person took the other half, is abolished by 
modern legislation in regard to married 
persons. Each takes a third now: Man- 
der vs. Harris, 24 Chan. Div., 222. The 
courts recognize that husband and wife are 
two persons in substantial matters. 

There was a time when husband and 
wife were one in the eye of the law. The 
husband on marriage took and kept all 
his wife's horses, cattle, sheep and oxen, 
and this was the chief characteristic of 
legal unity. He could chastise her — mod- 
erately, say the books — but if he does it 
now, he will be punished as a wife-beater, 
and she may obtain a divorce. A wife was 
a help-mate indeed. She spun yarn, wove 
cloth, made frocks and breeches for the 
tamily, and was effectively" merged into her 
husband's pocket, if not into his person. 
Women who bring out the spinning-wheels 
of their ancestors, or buy them, if they 
have them not, exhibit a badge of their 
servitude. Now husband and wife wear 
clothes made and bought in stores. In the 
olden time there were no bazaars, grand 
depots and establishments of less size, in 
which all that is worn by men and women 
can be bought. Formerly married women 
were under an actual disability to buy 
goods and make contracts; but now they 
are not, except that the law of this Com- 
monwealth, in its transition state, still puts 
the burden on the storekeeper to prove, 
and for juries to decide, that articles sold 
to a married woman were necessary for 
her, overlooking the fact that the best 
judge of what is necessary for a woman. 
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gonad in mind, body and estate, is herself. 
Her disability in this respect is changed 
into a privilege to get and keep all she can, 
with an immunity from liability, except for 
necessaries. The next legislation will 
change this, no doubt, as it has been in 
other states. 

There is no policy of the law violated by 
allowing witness fees to a wife, in the suit 
of her husband, if she is a material witness. 
Whether she is a material witness, is a 
question for the taxing officer to deter- 
mine. The affidavit of a party that a wit- 
ness is material, is not conclusive, but it 
may be overcome by proof that he was not. 
The materiality of testimony is always 
open to inquiry. 

Appeal dismissed. 



C. P. OF LUZERNE COUNTY. 
Buck vs. Decker. 

Justice of the Peace — Appeal. 

An appellant who takes the promise of the 
justice to mail him the transcript of appeal, 
takes the chance of the letter miscarrying, 

The transcript was to have been mailed the 
next week. As it did not come, the defendant 
was guilty of laches in'not making diligent effort 
to obtain it. 

Rule for an appeal nunc pro tvnc. 

E. D. Nichols, for plaintiff. 
J. R. Scouton, for defendant. 



January 
P.J. 



19, 1891. Opinion by Rice, 



1. On June 28,1890, the defendant ap- 
pealed from the judgment of an alderman, 
and the latter agreed to mail him the tran- 
script the first of the next week so that he 
could file it in time. The alderman mailed 
the transcript as he had promised, but the 
defendant swears that he did not receive 
it. The defendant took the chances of the 
letter miscarrying, and this case, therefore, 
does not come within the principle, that a 
party is not to be deprived of his appeal 
and right to a trial by jury through the 
absence, mistake or misconduct of the 
officer. 

2. The transcript was to have been 



mailed the next week. As it did not come, 
the defendant was guilty of laches in not 
making diligent effort to obtain it. He is 
presumed to know the law, and that it was 
his duty to file the transcript on or before 
the first day of the next term but he made 
no effort to obtain and file it, until in No- 
vember, after an execution had been issued. 
In any view of the case, this rule must be 
discharged. 

Rule discharged. 

— Luz. Leg. Register. 



nnn 



O. C. OF LANCASTER COUNTY. 
In re Estate of Clarissa Richards, Deed. 

Notice of inquisition in partition in Or- 
phans' Court — When not in time — 
When partition proceedings will be Bet 
aside on answer of heirs. 

Where notice of inquisition in partition pro- 
ceedings in the Orphans* Court was served only 
four days before the holding of the inquisition, 
said notice is defective and the inquest will be 
annulled. Practice in this county requires ten 
days' notice in such cases. 

Where two of the heirs in an answer filed to 
an order of inquisition in proceedings for parti- 
tion in the Orphans' Court, deny that the other 
heirs hold the land in common with them and 
allege their own sole ownership thereto, the 
partition proceedings will be set aside that the 
question of ownership may be tried in Common 
Pleas. 

Exceptions to inquisition on real estate. 

Answer and replication filed. 

George Naumaii and Wm. B. Given, 
for exceptions. 

Hugh R. Fulton, contra. 

The petition of Georgiana B. Utz, on 
which the inquest was awarded, set forth : 

" That the said Clarissa Richards died 
on or about the tenth day of September, 
1845, intestate, seized in her demesne as 
of fee of and in a certain lot or piece of 
ground with the buildings and improve- 
ments thereon erected, situated on the 
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west side of Third street, between Locust 
street and a public alley, and being on the 
corner of said alley, and being No. 16 
South Third street, in the Borough of 
Columbia, Lancaster County, Pa., contain- 
ing in front on said Third street thirty feet 
and extending in depth sixty -nine feet. 
Bounded on the north by property of 
Christ. Strawbridge, on the south by said 

alley, on the west by property of 

Lilly, and on the east by Third street 
aforesaid, with the appurtenances. 

That said Clarissa Richards left no hus- 
band, but the following five children to 
survive her, to wit : 

1. Elton Brown, widow of George 
Brown, afterwards married to Peter A. 
Kimburg. 

2. Luther Richards, now deceased. 

3. Allen Richards, deceased. 

4. Coleman Orrick Richards, deceased. 

5. Mary Richards, deceased. 

That under and by virtue of the intes- 
tate laws of this commonwealth the said 
property descends to the said five children, 
and one equal fifth part belongs to the 
heirs of the said Elton Brown Kimburg in 
fee. 

That said Elton Brown Kimburg died 
on or about the 11th day of September, 
1854, after the decease of Clarissa Rich- 
ards, leaving to survive her a husband, 
Peter A. Kimburg and two children, as 
follows : 

1. Georgiana Brown, now married to 
John S. Utz, of Harrisburg, Pa. 

2. Milton Kimburg, of Columbus, Ohio. 

That said Coleman 0. Richards died un- 
married and without issue, and his un- 
divided one'-fifth interest in said property 
vested in his three brothers and sisters and 
the nephew and niece above mentioned. 

That the said Peter A. Kimburg pur- 
chased in his lifetime the interest of the 
said Luther Richards, Allen Richards, and 
Mary Richards, and held possession of the 
other one-fifth interest of Elton B. Kim- 
burg as the husband's tenancy by curtesy 
and also had the use of the undivided one- 
fourth of the one-fifth belonging to said 
Georgiana B. Utz and Milton Kimburg. 

That the said Peter A. Kimburg died on 
or about the 29th day of October, 1889, 



and the said undivided one-fifth and one- 
fourth of one -fifth interest in said property 
is now payable. 

That the said Peter A. Kimburg, by hi* 
last will and testament, devised said prop- 
erty to his wife, Barbara A. Kimburg for 
life, and after her decease, then to his son, 
Peter A. Kimburg, and his heirs. 

That no partition of said real estate has 
been made, and your petitioner prays the 
court to award an inquest to make partition 
of said real estate to and among the afore- 
said parties according to their respective 
rights, and' she will, etc." 

December 17, 1890. Opinion by Pat- 
terson, J. 

The following exceptions are taken and 
filed to the confirmation of the inquisition 
held on the real estate of -Clarissa Richards, 
deceased : 

1. It does not appear that the heirs of 
said decedent had due and legal notice of 
this time and place of holding the inquest. 

2. There was not due and legal notice 
of the time and place of holding the inquest 
given to Barbara A. Kimburg, she is a 
resident of Steelton, in Dauphin county, 
and the notice being served on her on 
April 11, 1890, and the inquest having 
been, held on April 15th, 1890. 

3. There was not due and legal notice 
of the time and place of holding the inquest 
given to Peter A. Kimburg, he being a 
resident of Steelton, in Dauphin county, 
and the notice being served on him on 
April 11th, 1890, and the inquest having 
been held on April 15th, 1890. 

4. There was no authority to Geo. H. 
Richards to accept notice for Milton A. 
Kimburg of the time and place of holding 
the inquest, and no notice thereof was 
given to the said Milton A. Kimburg. 

That the exceptions must prevail we are 
well convinced. Here the parties except- 
ing to the want of proper notice of the time 
and place of the holding of the inquisition 
resided outside of the county of Lancaster, 
where the real estate lay. It does not ap- 
pear that they had due and legal notice of 
the inquisition. But four days intervened 
after the day of service of notice until the 
holding of the inquisition. 
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The service of the writ in any action or 
partition shall be made on any defendant, 
under Act of 8th April, 1807, at least 
fifteen days before the return day thereof, 
and by the provision of Act of 11th April, 
1835, the service of the summons in parti- 
tion and of notice of the inquisition shall 
be made by the sheriff at least twenty days 
before the return day of the writ, or the 
"day of taking the inquisition, on all the 
parties resident in the county where the 
land lies ; and on parties residing out of 
the county by publication for six weeks 
previous to said days. 

We quote said Acts of Assembly not as 
binding in relation to service of the parties 
in the present case, but only as pertinent 
when real property is brought within the 
jurisdiction of the Orphans' Court in parti- 
tion, as to the proper notice to be given to 
parties in interest. Our uniform practice 
is to require ten days notice ; the statute 
being silent as to time given in cases of in- 
quisition, where the Orphans' Court has 
jurisdiction. The inquisition should not 
stand therefore. Besides, in the answer 
to said order of inquisition, Barbara A. 
Kimburg and Peter A. Kimburg have filed 
in answer that the said real estate was 
owned by Peter Kimburg, and that for 
thirty years prior to his death he occupied 
the same and died in October, 1889, leav- 
ing a will, duly probated, whereby he de- 
vised the said real estate to the aforesaid 
Barbara A. and Peter A. Kimburg, &c. 
The said alleged devisees also answer that 
they have been in the sole occupancy and 
possession of the said real estate, and have 
taken the rents, issues and profits thereof 
to their sole and exclusive use, and do not 
hold the same with the said Georgianna 
Utz and Milton Kimburg. 

In re Gells' estate 6 Barr, 457, it is ruled 
that the Orphans' Court cannot decree par- 
tition where one of the heirs claims to hold 
one of the purparts of the land in sev- 
eralty. 

What we have to do is to send the par- 
ties into the Court of Common Pleas to try 
the preliminary question on the plea of 
non insimul tcnent. Idem and 1 W. & S., 
184; IBarr, 324. 

The exceptions are sustained, the peti- 



tion dismissed, and the inquest awarded 
thereon is set aside and annulled. 



It 



(Syllabus.) 

A citizen has no inherent right to sell 
liquor at retail, and the police powers of 
the state can be exercised in its restraint 
or prohibition without raising any question 
of Federal law from a supposed lawfulness 
of the business. 

U. S. Supreme Court. 
— Am. Law Beg. Vol. 30, No. 3, p. 290. 



Contracts— Recision— Duress. 

A threat to bring a civil suit to enforce 
the execution of a deed for land, unless a 
party make such deed, will not constitute 
such duress as will avoid such deed. 
O'Keefe and McGeorge, an attorney act- 
ing as a conveyancer, representing Doran 
in obtaining title to various lands in that 
section, and Furman, his clerk, went to the 
house of Mrs. Hale, where she was alone 
with her sister, and was sick with nervous 
headache and incapable of business, and 
remained there several hours, and tendered 
her some money and asked her to sign a 
a paper already prepared, conveying her 
mineral interests, which she declined to do 
chiefly because of inadequacy, and the mis- 
representations theretofore made to her; 
that McGeorge claimed superior knowledge 
over her by reason of being a lawyer, and 
claimed that, by reason of the option, she 
was entirely in his power, and threatened 
that if she did not sign the deed he would 
bring suit against her, and ruin her finan- 
cially, and reduce her to abject poverty ; 
and thereby produced such nervousness, 
excitement and fear that she was forced to 
sign the paper without knowing what she 
was signing, and that if read to her she 
had no recollection of it ; that ignorant of 
her rights, and uneducated, she was by 
such menaces worked up to such a state of 
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excitement, bordering on delirium, that she 
did what, had she known the character of 
the paper, or had time to consult, no in- 
ducement could have prevailed upon her to 
do. Thus the pivotal point on which the 
charge of fraudulent procurement of the 
deed rests is threat of litigation. We 
must note at once as to this feature of the 
case, that this threat. is not based on a ficti- 
tious, unfounded demand, but on a valid 
contract — the option. Were this not so, 
such threat or compulsion would come with 
more force. But where a party has even 
a colorable, and much more, a valid, en- 
forceable claim against another, can he not, 
in endeavoaing to secure his rights from 
his unwilling vendor, threaten suit in case 
of non-compliance with his claim without 
being subject to the charge of duress, and 
having his deed overthrown for that cause ? 
Many authorities answer this question in 
the affirmative. A threat by a judgment 
creditor to levy his execution will not 
make void a promise to pay it. Waller vs. 
Cralle, 8 B. Monr., 11; Wilcox vs. How- 
land, 23 Pick., 1B7. In Alexander vs. 
Pierce, 10 N. H., 494, it was held that if 
an individual having a legal demand against 
another should, in the course of urging 
him to comply with his obligation, tell him 
that, in case of non-payment, he would 
send him to prison, he could not recover 
back the money pai i ; that menace of im- 
prisonment to avoid an act must be of un- 
lawful imprisonment. The fact that a 
creditor, by threats to a debtor that he 
would resort to legal proceedings to collect 
a valid debt, induces him to execute a note 
and mortgage for it, constitutes neither 
duress nor fraud. Snyder vs. Braden, 58 
Ind., 148. In Davis vs. Luster, 64 Mo., 
43, where a conveyance was made under 
threat of prosecution for adultery, the 
court held that, unless it appeared that the 
party was innocent, the deed could not he 
avoided. A note, the execution of which 
was induced by threat of lawful imprison- 
ment for assault and battery, in settlement 
of it, was held not liable to be defeated by 
reason of duress ; but, had the imprison- 
ment been unlawful, it would have been 
unlawful. Eddy vs. Herrin, 17 Me., 338 ; 
Hunt vs. Bass, 24 Am. Dec, 274; note 



to Hatter vs. Greenlee, 26 Id., 370. In 
Harris vs. Tyson, 24 Penn. St., 347, it is 
said that there is no judicial decision to be 
found that a deed may be avoided merely 
by proving a threat to sue the grantor for 
a good cause of action. See Bish. Gent., 
Sec. 723; 2 Wait Act. & Def., 607. But, 
.outside of the fact that this threat is vindi- 
cated by a valid contract, the character of 
the threat itself is not such as to amount to 
duress ; for it was, at worst, only a threat 
for a civil suit and ruin of Mrs. Hale by 
costs. There was no intimation whatever 
of duress of person. A threat of a civil 
suit is not duress. 'Whart. Cont., Sec. 
150; Bish. Cont., Sec. 723; 5 Rob. Pr., 
404; 1 Pars. Cont., 393. W. - Va. Sup. 
Ct. App., Nov. 28, 1890. Whittaker vs. 
South West Virginia Imp. Co. Opinion 
by Brannon, J. — Albany Law Journal. 



A negro, being asked what he was in 
jail for, said it was for borrowing money. 
" But," said the questioner," they don't put 
people in jail for borrowing money ?" 
" Yes," said the darkey, " but I had to 
knock de man down free or fo' times be- 
fore he would lend it to me." 



" I must and will have order in this 
court," sternly remarked a presiding magis- 
trate ; u I have disposed of three cases 
without hearing a word of the evidence." 



"If any debt ought to be paid," says 
the Chief Justice (Bleckley) of Georgia, 
"it is one contracted for the health of 
souls ; " and he therefore orders a Baptist 
church in that state to pay the back salary 
of the preacher, remarking in passing that 
simple and exact justice in this relation is 
" the hog and hominy, the bacon and 
beans, of morality, public and private." 
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Q. S. OF LANCASTER COUNTY. 
Commonwealth vs. J. Leno Diffenderfer. 

Larceny — Obtaining goods by artifice — 
Felonious intent. 

If the possession of property is obtained by an 
artifice, accompanied with a felonious intent on 
the part of the person obtaining it, to convert it 
to his own use, and if he does so convert it, the 
offense is larceoy. 

In this case the court charged the jury that if 
they found that the defendant, who had pur- 
chased goods at a sale from the prosecutor 
uuder the condition that goods should not be 
removed until paid for, without the consent of 
the prosecutor and by the trick of inducing his 
clerk to accept in paymeut instead of cash an 
order which there was no money to meet, ob- 
tained possession of the goods with intent to 
appropriate them to his own use, they should 
find him guilty of larceny. 

Adjourned Quarter Sessions, May, 1891. 

Indictment for larceny. 

A. C. Reinoehly District Attorney, for 
Commonwealth. 

A. B. Hastier, for defendant. 

May 26, 1891. The Court, Livingston, 
P. J., charged the jury a9 follows: 

Gentlemen of the Jury: The Indict- 
ment you are sworn to try, charges J. 
Leno Diffenderfer, the Defendant, with 
the crime of Larceny. 

Larceny is defined to be " the wrongful 
or fraudulent taking and carrying away by 
any person of the mere personal goods of 
another, from any place, with a felonious 
intent to convert them to his (the taker's) 
own use, and making them his own prop- 
erty without the consent of the owner." 

It is alleged, and evidence has been 
offered by the Commonwealth for the pur- 
pose of showing, that H. W. Diffenbaugh, 
of this city, held two public sales in March 
last for the purpose of disposing of his per- 
sonal property, and that J. Leno Diffen- 



derfer, the Defendant here, attended those 
two public sales in March, 1891, the con- 
ditions of which were cash, and no removal 
of the goods until they were paid for. 
Knowing these conditions he purchased 
bedroom suits, bedsteads, bureau, wash- 
stand, and other goods to the amount of 
about $60 — and without complying with 
the conditions of sale and paying for the 
goods he so purchased, he, the defen- 
dant, without the consent of the owner, and 
against his will, removed the goods from 
the premises of Mr. Diffenbaugh, to the 
residence of the defendant, and there ap- 
propriated them to his own use. 

In Lewer vs. Commonwealth, 15 S. & 
R., 93, it is said that, " it is not construc- 
tive larceny, if one by fraudulent means 
induces another to part with the property 
in goods, and to deliver the possession of 
them absolutely : this description of larceny 
is confined to cases where the party in- 
tended only the delivery of possession." 

" But, when the owner intended to part 
with the property, the case is different. 
For although fraudulent means may have 
been used to induce him to part with it, 
yet he delivered the possession absolutely, 
and the purchaser received the possession 
for the express purpose of doing with the 
goods what he pleased. The owner was 
not deceived by the manner in which pos- 
session was taken. It was his intent that 
the possession should never return. There- 
fore it was a case of cheat and not of 
felony." If the owner parts with the 
property, by whatever fraudulent means 
he was induced to give credit, it is not 
felony. In this case the defendant de- 
ceived the prosecutors most shamefully. 
But he did obtain their consent to an abso- 
lute sale, and the possession was delivered 
accordingly. When complainants (the 
owners) were imprudent enough to re- 
ceive the defendant's check, they knew it 
was not money. But, such as it was, they 
accepted it as payment and went so far 
as to give cash for the amount by which it 
exceeded the price of the goods. It was 
not a case of larceny. 

(That was a private sale, there was no 
condition in it, as in the case now trying. 
No goods not to be removed until paid for.) 
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The above case is cited in Wharton on 
Criminal Law, and with approval, in Com- 
monwealth vs. Eichelburger, 119 Pa., 264, 
in which it was held, that if, by means of 
any trick or artifice, the owner of property 
is induced to part with the possession only, 
still meaning to retain the right of prop- 
erty, the taking by such means will amount 
to larceny, provided it be done animo 
furandi (with an intent to steal.) But, 
if the owner part with not only the posses- 
sion of the goods but the right of property 
in them also, the offence of the party ob- 
taining them will not be larceny, but the 
offence of obtaining goods by false pre- 
tences. This case was a rather curiouse 
one. A defendant applying to a bank to 
renew a note for $1600, and giving the 
cashier a new note for §16, with the same 
endorser, with the design to defraud the 
bank, and which note the cashier believed 
to be for $1600, was held to be guilty of 
larceny. 

Both these cases differ from the one now 
before the Court. Here, there were pub- 
lic vendues, made under conditions of sale 
publicly read; and under those conditions, 
until they were complied with, the goods 
remained the property of Mr. Diffenbaugh. 
He had expressed in the conditions his 
intention to retain his title to, and property 
in the goods, until the conditions were com- 
plied with; and if the goods were removed 
by artifice, without compliance with the 
conditions, without his knowledge or con- 
sent, and against his will, by the bidder at 
the sale, with a felonious intent to appro- 
priate them to his own use without the 
consent of the owners, he would be guilty 
of larceny. 

The rule of law is well settled, that if 
the possession of property is obtained by 
an artifice, accompanied with the felonious 
intent on the part of the person obtaining 
it, to convert it to his own use, and if he 
does so convert it, the offence is larceny. 

Larceny may be committed of goods ob- 
tained from the owner by delivery if it be 
done animo furandi (that is, with an in- 
tent to steal). For, where a man having 
the animo furandi , the intent to steal, ob- 
tains in pursuance thereof possession of the 
goods by some trick or artifice, this is con- 



sidered such a taking, even although there 
be a delivery in fact, as to constitute 
larceny. (State vs. Gorman, 2 Nott & 
McCord, 90; Starkie vs. Commonwealth, 
7 Leigh, 752 ; The State vs. Thurson, 2 
McMullen, 382, 395, etc.) 

If, therefore, you find from the evi- 
dence that the defendant here attended 
the two sales of Mr. Diffenbaugh, and 
under the conditions of sale purchased the 
goods stated in the indictment* and then 
without any other arrangement with Mr. 
Diffenbaugh, without having seen him, and 
without his consent, by means of the trick 
or artifice of a bogus order, which there 
was no money to meet, and with intent to 
steal the goods and appropriate them to 
his own use, induced the clerk whose duty 
it was to register the sales made and re- 
ceive payment therefor under the con- 
ditions, in the absence of Mr. Diffenbaugh 
and without his knowledge or consent, to 
accept the order, telling him that he had 
seen Mr. Diffenbaugh, shown him the order 
and he said it was all right, that he permit 
him to take possession of the goods without 
paying cash for them as stated in the con- 
ditions, it would be larceny, and he should 
be found guilty. But if, as defendant 
says, he did see Mr. Diffenbaugh, and 
showed him the order, and he agreed and 
consented to accept the order as payment, 
and deliver to defendant not only the pos- 
session of the goods, but the title to or 
ownership of them, it would not be larceny, 

and your verdict should be not guilty. 

******* 

The jury returned a verdict of not 
guilti/. 



$v$hm!i jfeaurf. 

O. C. OF PHILADELPHIA CO. 

Estate of Herman T. Plate, dee'd. 

Wills — When valid — What constitute* 
a valid signature. 

Whatever the testator is shown to have in- 
tended as his signatnre is a valid signing, no 
matter how imperfect, unfinished, fantastical, 
illegible, or even false, the separate characters 
or symbols he used might be, when critically 
judged. Hence, where a testator in extremity 
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possessed of disposing ability, and frilly informed 
of the contents of an instrument presented for 
his signature as his last will and testament, after 
making the first up and down stroke of the first 
letter of his Christian name, was unable through 
excessive weakness to complete his signature : 

Held, that the paper was eutitled to probate. 

Held alto, that the mere fact that the instru- 
ment was in the form in the beginning of the 
draft of a new will, afforded no reason for its 
rejection, provided the evidence showed that he 
adopted it intelligently as the final expression of 
his testamentary purpose. 

Sur Appeal from Register. 

John F. Keator, A. Sydney Bid die, 
and George W. Biddle, for appellant. 

Gustavus Remak, Jr., and Geo. Jun- 
kin j contra. 

May 9, 1891. Opinion by Ashman, J. 

The evidence has placed the material 
facts in this case beyond dispute. The 
testator was attacked on February 2, 
1890, with the disease which proved fatal 
to him on February 10, 1890. He was a 
bachelor, without any kindred nearer 
than cousins, and was then boarding with 
Mrs. Runge, the widow of his former 
partner, whose house he had made his 
home for fourteen years continuously, 
from a date preceding her husband's death. 
By this will, dated some years before, he 
had bequeathed to her for life or widow- 
hood, the income of $15,000. On Thurs- 
day, February 6th, he sent for counsel and 
told him he desired to increase that pro- 
vision to $25,000, and to give two ad- 
ditional legacies to charities. He asked to 
see his original will, but as that could not 
be found, counsel drew a codicil, providing 
therein for the charitable bequests, which 
was executed the following day ; and he 
commenced the preparation of a new will 
in which he embodied the provision for the 
increased allowance to Mrs. Runge. The 
draft was in these words; Philadelphia, 
February 6, 1890. 1, Hermann Theophi- 
lus Plate, make this my last will. I give 
and bequeath the income of twenty-five 
thousand dollars to be paid to the widow 
of my former partner, George Runge, for 
life, in semi-annual payments. " The paper 
was read over to the testator and the latter 
approved it, but refused to sign until the 
will should be found. Counsel saw the 



testator on the three following days, but 
the will not being produced, he did 
nothing more with the paper. In his 
absence, Mr. Weidig, the clerk and busi- 
ness agent of the decedent, tried to induce 
the testator to sign it, but was put off 
with the replies "not now," and "some 
other time.'* On Sunday, the day pre- 
ceding the death, Mr. Weidig read the 
paper to him again, and asked him if it 
was right, and if he would sign it, and the 
testator answered " yes." What followed, 
the witness narrated, thus : " I raised him 
up in bed ; I went into the other room, I 
asked for a pen and ink, and a pen was 
handed to me and a pad, about fourteen 
inches long ; aud I placed the paper before 
Mr. Plate. I handed him the pen, and he 
made this stroke, and he stopped and said, 
i I can't sign it now ' or something to that 
effect, and then he laid back on the bed." 
The stroke alluded to was described as the 
first up and down stroke of the letter H. 
He was at this time excessively weak, and 
in the effort to write, trembled so violently, 
according to the statement of Mrs. Runge, 
that she was overcome by the sight and 
left the room. Throughout his sickness 
his mental vigor declined with his waning 
physical strength, and he was said by the 
doctor to be flighty in spells. On Thurs- 
day, however, his mind was so clear that 
he conversed with his counsel at some 
length, upon various topics connected with 
the details of his business and of his will. 
On Friday he executed the codicil with full 
intelligence of the nature of the act. His 
intellect remained substantially unchanged 
until Monday, but he grew physically 
weaker, so that on Sunday his condition 
was that of extreme debility. His mind, 
up to Monday when he died, to use the 
doctor's words, u was still right, from time 
to time, particularly if he was aroused. 
His replies were intelligent." On this 
point all the witnesses agreed. On Mon- 
day, as the doctor testified, he was in a 
constant stupor and delirium, without any 
lucid intervals. 

The probate of the paper appears to 
have been refused upon two grounds: 
That it did not express the whole will of 
the testator, and that it was not properly 
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executed. The first point rests on the 
circumstance that the writing was merely 
the beginning of the draft of a new will. 
But if the testator, for any reason, chose 
to adopt it as the final expression of his 
testamentary purpose, it certainly became 
his last will. The proof shows that he did 
so adopt it, and that he adopted it intelli- 
gently. The only real question in the 
case is, whether, in the execution of the 
paper, he complied with the requirements 
of the Statute of Wills. The Act of 1833 
declares that a will shall be signed at the 
end, unless the testator is prevented from 
signing by the extremity of his last sick- 
ness. The Act of 1848 permits a testator 
to make his mark or cross in lieu of 
signing. Exactly what constitutes a sign- 
ing has never been reduced to a judi- 
cial formula. Legibility is not a re- 
quisite ; if it was, the autographs of 
some of the most distinguished men, as 
Mitchell, J., in Knox's Estate, 16 Crum., 
p. 229, pointed out, would have been 
necessarily invalid. Completeness is not 
a requisite; in Palmer v. Stephens, 1 
Denio, 478 ; Sanborn v. Flagler, 9 Allen, 
474; Salmon Falls Co. v. Goddard, 14 
How. 446, the initials; in Knox's Estate, 
supra, the first name; and in Williamson 
v. Johnson, 1 B. & Cress. 146, and Main 
v. Ryder, 3 Nor. 217, a fictitious name ; 
and in Brown v. Bank, 6 Hill, 443, an 
indorsement in figures, were held a suffi- 
cient signing. The principle upon which 
these cases proceeded was, that whatever 
the testator or grantor was shown to have 
intended as his signature, was a valid 
signing, no matter how imperfect, or un- 
finished, or fantastical, or illegible, or 
even lalse, the separate characters or 
symbols he used might be, when critically- 
judged. The principle is so just that any 
other rule would be cruel : it respects the 
infirmities of age and sickness; and so 
long as it can reach the intention, it does 
not scan with microscopic curiosity the 
grammar or the penmanship of the dying. 
We believe that, in this instance, if the 
scrawl which the testator made was all 
that his failing strength permitted, and 
was meant by him to represent his name, 
it was a valid signature within the Act. 



His remark, " I can't do it now," may 
have meant simply that he could not 
complete the signing. Yet, unfinished as 
it was, it bore certain characteristics which 
enabled two witnesses to say that they 
recognized it as the work of the testator. 
Even conceding that we may not hold it to 
be the signature of the testator, what is 
there to prevent it from being taken as 
his mark? That he himself regarded it 
as either the one or the other is reason- 
ably certain from his remark after he had 
signed, u That matter is fixed, is it ? 
and to the question, What matter ? 
u You know what I wanted to give her, 
Mrs. Runge ; I want her to have that." 
It was duly witnessed. Mr. Weidig 
handed the pen and ink to the testator, 
and stood by him while he used them; 
Mrs. Runge stood at the foot of the bed, 
and saw the pen in the testator's hand, 
and then turned and stood in the open 
doorway ; and both she and her mother 
saw the paper in blank just before it was 
given to the testator, and immediately 
afterwards when it bore his mark at the 
end. The evidence, which need not be 
detailed, sets it beyond question that the 
testator was never afterwards able to do 
more in the way of signing than he had 
done. He might have asked some one to 
sign for him ; but if he had already signed 
or made his mark, the law did not require 
him to call upon another. There is no 
reason to doubt the judgment or the truth- 
fulness of the four witnesses, including the 
physician, who were present on Sunday, 
and who declared that he understood the 
nature of the testamentary act which he 
performed that day. We have then a per- 
son in extremis* but possessed of disposing 
ability, fully informed of the contents of 
the testament, attempting to sign the paper, 
and making, in the proper place, a charac- 
ter, which, if it were too imperfect to be 
accepted as his signature, was unquestion- 
ably sufficient to serve as his mark ; and 
all this testified to by two witnesses who 
were actually present. If, by a super- 
refinement of reasoning, the last statement 
shall be objected to, we have at least the 
testimony of one witness who was present, 
supplemented by testimony as to the imme- 
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diate act of disposition which fully supplied 
the want of another witness : Eyster vs. 
Young, 3 Yeates, 511 ; Reynolds vs. 
Reynolds. 16 S. & R., 87 ; Carson's Ap- 
peal, 9 P. F. S., 498. 

We think the paper should have been 
admitted to probate, and we, therefore, 
sustain the appeal. 



ggupremit §anrt 



Guarantee Trust Go's Appeal. Estate of 
Peter Cullen, dec'd. 

Collateral Inheritan ee Tax — Con struc- 
tio?i of Act of May 6th, 1887— Statute 
of Limitations. 

The Commonwealth is not barred from col- 
lecting" the tax as against those, other than the 
purchasers of real estate for value, who may 
have been originally liable to pay the same, by 
the lapse ot more than five years, from the death 
of the decedent, before proceedings to enforce 
payment. 

This case came up on appeal from the 
Orphans' Court of Philadelphia, the deci- 
sion of the Court in banc sur Appeal from 
the Register being delivered by Ashman, 
J., as follows: 

March 29, 1890. Opinion by Ash- 

MAN, J. 

The main question submitted under this 
appeal is whether the Commonwealth is 
now barred from collecting the collateral 
inheritance tax by reason of the lapse of 
more than five years from the death of the 
decedent, before proceeding to enforce 
payment. Peter Cullen died in Septem- 
ber, 1881, and a contest over the validity 
of his will ensued before the Register, 
which was carried successively into the 
Orphans' Court and the Court of Common 
Pleas, and from thence into the Supreme 
Court, and was ultimately compromised. 
The will was thereupon admitted to pro- 
bate, and on July 3d, 1889, letters of ad- 
ministration c. t. a. were granted to the 
appellants. On July 15th, 1889, the 
appraisement, which is the subject of ex- 
ception, was made for the purposes of 
taxation. 



The appeal is based upon Section 20 of 
the Act of May 6th, 1887, which reads: 
"The lien of the collateral inheritance tax 
shall continue until the said tax is settled 
and satisfied: Provided, that the said lien 
shall be limited to the property chargeable 
therewith: And provided further, that all 
collateral inheritance taxes shall he sued 
for within five years after they are due 
and legally demandable, otherwise they 
shall be presumed to have been paid, and 
cease to be a lien as against any purchaser 
of real estate:" with a further proviso ex- 
tending the time for suit one year from the 
passage of the Act, where taxes then due 
would otherwise be barred by its terms. 
This section is the only one in the Act 
which restricts the right of the Common- 
wealth to sue. As a matter of the first 
impression, and without aid from the light 
which preceding legislation might cast upon 
its meaning, it would seem that it was in- 
tended to quiet the title of purchasers of 
real estate, by declaring that as to them, 
tlie tax should be presumed to have been 
paid and should lose its lien, if suit for its 
recovery were not begun within the statu- 
tory period. This does not imply — it cer- 
tainly does not affirm — that the personal 
liability shall not continue. On the con- 
trary, even the lien is discharged only 
where the land has been sold; if there is 
no purchaser to protect, both the lien and 
the debt remain. In any other sense than 
this, the clause as to purchasers is mean- 
ingless; for if the lien is gone in all cases 
after five years, why did the Legislature 
say that it shall cease as against them? 
To give to the section the scope which the 
appellants contend for, we must assume 
that the presumption of payment is not 
limited to realty and in favor of a pur- 
chaser; but that it extends to personalty 
and exempts the original owner; and that 
it is, moreover, a presumption which can- 
not be overcome. Such a construction will 
be justified only upon the theory that it 
harmonizes with the general scheme of the 
Act and of the body of laws of which the 
Act is confessedly an epitome. 

We need not spend much time upon the 
Act itself. Its title is " To provide for 
the better collection of collateral inheri- 
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tance taxes," and its purpose, so far as 
that is foreshadowed by the title, is to aid 
the State, and not the debtor. That ob- 
ject would hardly be achieved by abridg- 
ing the time which had previously been 
allowed the Commonwealth for suit, and 
by narrowing the liability of the debtor, 
which before was without limit, to a shorter 
period than is provided for simple contract 
obligations. It does neither. It expressly 
declares (Section 3) that " the tax on real 
estate shall remain a lien on the real estate 
on which the same is chargeable until 
paid ;" and by Section 1, that the owners 
of all estates, real and personal, " and all 
executors and administrators and their 
sureties, shall only be discharged from 
liability from the amount of such taxes or 
duties, the settlement of which they may 
be charged with, by having paid the same 
over for the use aforesaid. " It is im- 
portant to notice that the Act was framed 
to consolidate, not to alter, existing legis- 
lation. Hence Section 4, relating to in- 
terest and penalties, is a transcript of 
Section 14, Act of April 10th, 1849, and 
of Section 1, Act of May 4, 1855 ; Section 
5, imposing on the executor the duty of 
deducting the tax, is borrowed from the 
Acts of February 24, 1834, and April 7, 
1826 ; and Sections 14 and 15, giving 
remedies to the Register, from the Acts of 
March 22, 1841, April 10, 1849, and 
March 11, 1850. So the provision (Sec- 
tion 3), that the tax shall remain a lien on 
the real estate until paid, appears in the 
Acts of April 7, 1826, Sec. 4; April 10, 
1849, Sec. 13, and March 11, 1850, Sec. 
1 ; and by the Act of May 4, 1855, Sec. 
3, which, for the first time, limits the con- 
tinuance of the lien, the tax is presumed, 
after twenty years without suit, to have 
been paid, and then only in favor of pur- 
chasers. In no statute, commencing with 
the earliest (Act of April 7, 1826), has 
any limitation been affixed to the personal 
liability of an owner. The attempt to find 
such a limitation in the 20th section of the 
Act of 1887 will be successful only by 
adopting the theory that the suit to recover 
the tax upon personalty is a proceeding in 
rem. But this is negatived by the char- 
, acter of the remedies given elsewhere to 



the Register, under which (Section 15) 
that officer may compel payment from the 
executor or administrator, who has ne- 
glected to account for the tax. How, we 
might ask, could the lien, which is limited 
by the 20th Section to "the property 
chargeable therewith," attach to money 
which is the subject of a pecuniary legacy? 
That section applies solely to the tax which 
is due upon real estate, respecting which, 
and in aid of purchasers, it shortens to five 
years the lien which, by earlier Acts, 
covered twenty years, and was originally 
unlimited. And that no one except a pur- 
chaser could claim its benefit was decided 
in James's Appeal, 2 Del. Co. Rep., 164, 
where the question was raised under the 
Act of 1855, whose provision in this re- 
spect, except as to the duration of the lien, 
is almost identical with the section under 
review. 

We, perhaps, do not, if there is any 
ambiguity in the Act, obtain much aid 
from general principles of interpretation, 
A statute of limitations will not bind the 
sovereign (which is here the Common- 
wealth) unless the latter has expressly 
consented to be bound : Baglcy v. Wallace, 
16 S. & R., 245; Commonwealth v. Bald- 
win, 1 Watts, 54 ; Commonwealth v. Hutch- 
inson, 10 Barr, 466. But a law imposing 
taxes will be construed in favor of the sub- 
ject and against the sovereign: Dwarris 
on Statutes, 742, 749. Between these 
two axioms, this case, if it were doubtful, 
would stand in equilibrio. We do not, 
however, regard it as doubtful; and we 
cannot believe that in an Act which was 
meant to give coherence to a system of 
taxation, of vast concern to the public 
revenue, the Legislature meant to abridge 
the power of the State one jot more than 
they actually expressed. 

Upon the other point involved in the 
exceptions, we think that the Register has 
authority to pass on the reasonableness of 
the charges incurred, and to be incurred, 
in the settlement of the estate. The tax is 
to be assessed upon the clear value of the 
property ; and what that value may be, can 
be ascertained only by allowing for all 
lawful charges. In this instance the par- 
ties in interest assented to the correctness 
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of the estimate, and unless there was 
ground for the suspicion of fraud, which is 
not pretended, the Register has no discre- 
tion in the premises. See Mumma's Ap- 
peal, 12 Crum., 474. 

The first exception is dismissed; the 
remaining exceptions are sustained. 

John Sparhawk, Jr., A. S. L. Shields, 
Thomas Ii. Elcock, and Furman Shep 
pard, Esqs., for appellants. 

Messrs. Page , Allinson £ Penrose, 
and William U. Hensel, Attorney- Gen- 
eral, for the Commonwealth, appellee. 

April 27th, 1891. Opinion by Pax- 
son, C. J. 

We are of opinion that the Orphans' 
Court took the proper view of the 20th 
Section of the Act of May 6th, 1887, 
relating to the collateral inheritance tax. 

The opinion of the learned Judge below 
is so clear and satisfactory that we are 
spared a discussion of the case, and we 
affirm the decree for the reasons given by 
him. 

Decree affirmed and appeal dismissed at 
the costs of the appellant. 

— Legal Intr. 



W*8*1 MisceJfong. 



Wills— Promise to Make an Adopted Child 
Sole Heir in Consideration of Sur- 
render by Parents. 

A case involving very unusual and very 
interesting facts was Shahan vs. Swan, in 
the Supreme Court of Ohio, 26 Northeast- 
ern Reporter, 222. The defendant in er- 
ror brought an action to have herself ad- 
judged "the owner and entitled to possession 
of the property, real and personal, coming 
from or belonging to the estate of James 
E. Woodbridge, deceased." Her alleged 
right was founded upon a parol contract, 
which the lower court found had been 
made on her behalf, in her infancy, by her 
mother, with said James E. Woodbridge. 
Such contract provided generally that in 
consideration of defendant's mother yield- 
ing her up to Mr. Woodbridge and his wife, 
to be brought up and treated in all respects 



as their daughter, said defendant should be 
made the heir of Mr. Woodbridge, and 
should succeed to all his property upon his 
death. Such surrender of the child was 
made, and she lived with the Woodbridges, 
in ignorance of her true parentage, until 
her marriage. Indeed she did not learn 
that she was not Mr. Woodbridge's daugh- 
ter until after his death. The principal 
defence that was raised to the enforcement 
of this contract was founded on the Statute 
of Frauds, and defendant in error endeav- 
ored to establish that such statute was 
satisfied by and on the theory of part 
performance. The following shows the 
decision by the court, of this question : 

" The mother of the defendant in error 
was a servant girl, burdened with the sup- 
port of an illegitimate child of the age of 
about two years. The Woodbridges were 
prosperous people, without children, or in 
hope of any. The mother gave them the 
child, and never afterwards revealed her 
motherhood. The Woodbridges received 
the infant, reared her tenderly in all re- 
spects as if she were their own daughter, 
used great diligence in guarding from her 
any knowledge that she was not of their 
blood, and she in turn repaid this kindness 
by giving them the affection and perform- 
ing the duties of a daughter. Acts of this 
character are not usually the offspring of 
contractual relations. Would the ordinary 
observer infer from them any contract 
whatever? Would they not, rather, be 
attributed to higher motives ? Even if we 
acquit the mother of any desire to conceal 
the evidence of her shame, or to escape the 
burden of supporting her infant, yet might 
we not expect at her hands, from motives 
of maternal affection alone, just what she 
did? If she kept the child, the stigma of 
its birth would cling to it through life, and 
it would face a life of poverty, if not of 
actual want. To give it to the Wood- 
bridges, and conceal its birth, would be to 
remove that stigma for which she was re- 
sponsible, and open up to it a useful and 
honorable future. Whether these acts of 
alleged part performance be taken singly 
or collectively, they do not indicate that 
they were done in performance of any con- 
tract or agreement respecting property 
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rights of any kind, but rather were the 
raanifr stations of a benevolent and affec- 
tionate disposition on the part of a child- 
less couple towards a gentle and affec- 
tionate child, whose fate was placed in 
their keeping by a mother who was in 
destitute circumstances and homeless her- 
self. The case of Van Dyne vs. Vree- 
land, 11 N. J. Eq., 370, and 12 N. J. 
Eq., 143, is, in many respects, like the 
one before us, and the reasoning of the 
court in that case would entitle the defend- 
ant in error to the relief demanded. In 
that case, however, the learned Chancellor 
gave but slight attention to the principles 
that underlie and support the doctrine of 
part performance of parol contracts; he 
simply recited the mutual acts of the par- 
ties, and assumed that they constituted 
such part performance as would take the 
case out of the operation of the statute. 
The doctrine of that case (Van Dyne vs. 
Vreeland), finds support in Rhodes vs. 
Rhodes, 3 Sand. Ch., 279; Sutton va. 
Hayden, 62 Mo., 101 ; and some other 
cases in that State. But it is repudiated 
in Wallace vs. Rappleve, 193 111., 22y; 
Wallace vs. Long, 105 Ind., 522; 5 JM. E. 
Rep., 666. Much stress, in some of the 
cases relied on by defendant in error, is 
laid on the circumstances that the services 
rendered by the party seeking specific 
performance were not capable of being 
measured, nor intended to be measured, by 
any pecuniary standard, and, therefore, as 
the party had no adequate remedy at law, 
an exception should be grafted on the gen- 
eral rule, that the payment of the consider- 
ation will not take a case out of the stat- 
ute. This general rule is well established 
in Ohio. Sites vs. Kellar, 6 Ohio, 483 ; 
Pollard vs. Kinner, Id., 528. And the 
rule in this State is not affected by the cir- 
cumstance that consideration was paid by 
personal services. Howard vs. Brower, 
37 Ohio St., 402; Crabill vs. Marsh, 38 
Ohio St., 331. Notwithstanding that it is 
the established rule in Ohio that the pay- 
ment of the consideration, even in the per- 
sonal services of the party seeking relief, 
does not ordinarily constitute such part 
performance as will take a case out of the 
operation of the Statute of Frauds, we do 



not wish to be understood to hold that 
cases may not arise wherein specific per- 
formance of a contract in parol may be had 
on the ground that the consideration had 
been paid in personal services, not intended 
to bt.*, and rot susceptible of being meas- 
ured by a pecuniary standard. What we 
hold in the case before us is that, although 
the services rendered by the defendant in 
error may have been of such character, 
yet the circumstances under which they 
were rendered, when considered in connec- 
tion with the other alleged acts of part 
performance, do not indicate that they were 
done pursuant to any contract or agree- 
ment whatever relating to property ; and, 
that this class of cases does not call for any 
further relaxation of the rule requiring 
proof of acts of part performance to take a 
case out of the operation of the Statute of 
Frauds. This, too, is an extreme case of 
its class. The contest is over an estate 
valued at about $40,000. The defendant 
in error claims to succeed to it all by vir- 
tue of the terms of a parol contract made 
when she was a small infant, 46 years be- 
foie the trial in the Circuit Court. The 
only persons to whom the terms of the al- 
leged contract were confided were her own 
mother, who at the time of the trial had 
not been heard from for over 40 years, 
and her foster parents James E. Wood- 
bridge and wife, both of whom were dead; 
and the only proof of its terms was the 
declarations of Mr. Woodbridge, casually 
made to persons having no pecuniary in- 
terest in the matter, over 40 years ago. 
The judgment of the Circuit Court is re- 
versed, and the petition dismissed at the 
cost of the defendant in error." — N. Y. 
Law Journal. 



Judge (to prisoner accused of bur- 
glary): " How is it that you took a pack- 
age of comparatively valueless contents 
and left the well-filled till untouched ?" 

Prisoner : " Oh, your Honor, don't 
you, too, reproach me with that blunder ; 
my wife has already made life a burden to 
me on account of it." 
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O. C. OP LANCASTER COUNTY. 
In re Estate of George Reinhold, dec'd. 

Wills — Subsequent verbal declarations — 
Previous advancement not mentioned 
in will — When cannot be deducted 
^ from legacies. 

If a parent make advancements to one or more 
of his children or grandchildren, and afterwards 
make his will, disposing of the whole of his es- 
tate among his children and grandchildren, 
without taking any notice of the advancements 
so made by him, each child or grandchild will 
have a right to claim whatever is given to him 
or her by the will, without being liable to any 
abatement or reduction whatever on account of 
such advancements ; such is the legal effect of 
the last will of the testator reduced to writing, 
which cannot be altered or changed by any 
subsequent verbal declarations made by him. 

Exceptions to report of the auditor. 

J5T. C. Brubaker, for exceptions. 

A. F. HoBtetter, contra. 

A. J. Eberly, Esq., the auditor ap- 
pointed to report distribution, reported 
tnter alia, as follows : 

That portion of the will which relates to 
the distribution of the estate is as follows : 

" Item. I give and bequeath unto my 
"grandson, George Hoover, the sum of 
" fourteen hundred dollars, to be paid to 
" him on his arrival at the age of twenty- 
" one years, by my hereinafter named ex- 
a ecutors, or the survivors, or survivor of 
" them. 

" Item. I give and bequeath unto my 
" granddaughter, Laura R. Hoover, the 
" sum of fourteen hundred dollars, to be 
" paid to her, on her arrival of the age of 
"twenty-one years, by my hereinafter 
"named executors, or the survivors or 
" survivor of them. 

'•' Item. I give and devise and bequeath 
"unto my grandson, Albert Hoover, my 
" certain house and lot of ground, situate 



" in south Fourth Street, m the city of 

" Reading, No. 236, adjoining properties 

" of Solomon Mengel, Abraham viven and 

" others, with the appurtenances thereunto 

"belonging, during his natural lifetime, 

" for which I charge him with the sum of 

" twelve hundred dollars, and I do further 

"order and direct that he must always, 

"and at all times keep said property in 

"reasonable good repair during his said 

" lifetime. My object in giving this prop- 

" erty to my said grandson, Albert Hoover, 

" under the above mentioned conditions, is 

" for the purpose of providing for him and 

" his family, a house and home to live in 

" during his lifetime. And after the death 

" of my said grandson, Albert Hoover, I 

" give and devise said house and lot of 

" ground as above described unto his chil- 

" dren, to have and to hold the said above 

"described property with the appurten- 

" ances, unto his children, their heirs and 

" assigns forever. And I do further order 

" and direct that this property shall not be 

" sold until the youngest child of my said 

" grandson, Albert Hoover, shall have ar- 

" rived at the age of twenty-one years, 

" whether now born or hereafter to be born. 
********** 

"Item. All my whole estate arising 
out of the sale of the land, including the 
twelve hundred dollars, I charge against 
my grandson Albert Hoover for the 
house and lot, in the city of Reading, 
as aforesaid, and the whole of my per- 
sonal estate, that is to say, my whole 
estate, real, personal and mixed, what- 
ever, and including whatever property I 
have bequeathed to my said wife as afore- 
said as well as also the said principal 
sums ; the two thousand dollars charged 
as a lien in the property, I have lately 
sold to Isaac Eberly (known as the Lick 
Property as aforesaid) and two thousand 
dollars by a Bond charged in other land 
of the said Isaac Eberly as aforesaid, 
and interest, if any due on said principal 
sum, after the death of my said wife, 
8hall.be paid out, and whatever property 
that ever belonged to me or my estate, 
as aforesaid. Excepting the sums of 
fourteen hundred dollars, herein before 
bequeathed to each one of my said grand* 
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" children,} George Hoover and Laura R. 
44 Hoover, as aforesaid, after deducting 
44 all incidental expenses for the settling 
'tup of my estate. I direct to te made 
u , in five like equal shares ; and one 
"equal one-fifth share thereof, I give 
" and bequeath unto the four children 
" of my deceased son, John Reinhold, 
4 < Fanny, Laura, George, and Kate Rein- 
44 hold, their heirs and legal representa- 
44 tives, and one other equal one-fifth share 
"thereof, I give and bequeath to the three 
44 children of my deceased daughter Anna, 
44 Albert, George, and Laura R. Hoover; 
44 but Albert is to have twelve hundred 
4 * dollars less than the others, the amount 
44 1 charge against him for the house and 
" lot, which I have given to him during his 
44 lifetime as before mentioned, their heirs 
44 or legal representatives ; and one other 
44 equal one-fifth share thereof, I give and 
44 bequeath to my daughter, Mary Steiner 
44 (widow), her heirs or legal representa- 
44 tives ; and one other equal one-fifth share 
44 thereof, I give and bequeath.to my daugh- 
44 ter, Elizabeth Eberly (wife of Isaac 
44 Eberly), her heirs or legal representa- 
44 tives ; and the last equal one-fifth share 
44 thereof, I give and bequeath to my 
"daughter, Catharine Leisey (wife of 
44 Jesse Leisey), her heirs or legal repre- 
sentatives." ******* 

That in pursuance and under the direc- 
tions of the provisions in the testator's 
will, the executors collected all the debts 
outstanding due the estate and sold the 
real estate, and after they had all the 
estate converted into money as aforesaid, 
they exhibited their aocount into the Reg- 
ister's Office, at Lancaster, on May 15, 
1889, showing a balance due the estate for 
distribution of $13,355.03. After the 
same had been duly advertised, it was on 
June 17, 1889, presented to the said 
Court, ar.d read and confirmed nisi, and no 
exceptions having been filed within the 
time allowed by rule of court for that pur- 
pose, it became confirmed absolutely, and 
on July 6, 1889, the court appointed the 
undersigned auditor to make distribution of 
the balance in the hands of said accountants. 

The testator gave and bequeathed in his 
will unto his grandson, George R. Hoover, 



and unto his granddaughter, Laura R. 
Hoover, now inter-married with Charles C. 
Kehr, Esq., each the sum of fourteen hun- 
dred dollars, to be paid to each of them on 
their severally arriving at the age of 
twenty-OB^ years. During the testator's 
lifetime, they ar*rvedat the age of twenty- 
one years*, and. he paid to his grandson, the 
said George R. Hoover, the said legacy of 
fourteen hundred dollars, and after his 
death, the said George R. Hoover executed 
a release to the executors of said testator, 
dated and acknowledged' on the 17th day 
of July, 18*9, in and by which in consid- 
eration of having received the said legacy 
of fourteen hundred dollars mentioned in 
the will, be remised, released, qui tr claimed 
and forever discharged Mary Steiner, 
Isaac Eberly, and Jesse Leisey, the said 
executors, and their and each of their heirs, 
executors and administrators, and the estate 
of the said George Reinhold, deceased, of 
and from said legacy of fourteen hundred 
dollars. 

In regard to the legacy of fourteen 
hundred dollars given and bequeathed to 
Laura R. Hoover, now Laura R. Kehr, die 
testator after the arrival of her at the age 
of twenty-one years, he paid ber said- leg- 
acy, and took a bond from her and her 
husband, Chas. C. Kehr, dated March 31, 
1887, for the same, payable one year after 
the death of the testator, the said George 
Reinhold, grandfather of the said Laura R. 
Kehr. The bond recites that, " it being 
44 the amount of money the said George 
44 Reinhold intended to advance to the said 
44 Laura R. Kehr upon her arrival at the 
44 age of twenty-one years, as the same is 
44 specifically mentioned in the will of the 
44 8aid George Reinhold, * * * and* 
44 for which the said Laura R. Kehr is 
44 only to account upon the death of her 
44 grandfather as aforesaid in the settle- 
44 ment and distribution of his estate as so 
44 much money advanced and received on 
44 her share of said estate under and agree- 
44 ably to the provisions and directions 
44 contained in said last will and testament' 
44 of her grandfather, George Reinhold, as 
44 aforesaid." 

This bond has neither been inventoried 
nor credit taken for the same in the ac* 
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cpunt filed in md>. estate, and hap- been 
treated and considered as a payment of 
said specific legacy of fourteen hundred 
dollars. This legacy and that of George 
R. Hoover for a like amount having been 
paid in the manner as aforesaid, are held 
to b$ advanced, and the balance in hand 
must be distributed among the residuary 
' legatees named in the will. 

The question now presents itself how 
this balance is to be distributed — whether 
it is to be distributed according to the will 
without reference to the book of advance- 
ments of the testator, offered in. evidence, 
or with reference thereto. 

The. testator made and executed his last 
will and testament on May 9, 1878, and 
died on January 20, 1888. The date; of 
the advancement offered in evidence bears 
date April 9, 1878, which refers to his 
grandson, Albert R. Hoover, who is named 
as one of the legatees in the will, find who 
is the only one that raises the question that 
the distribution should be made with refer- 
ence to the items mentioned in the ad- 
vancement book against him. In the same 
book there are two other charges, one 
against Laura R. Hoover, now Kehr, the 
other against George R. Hoover, the 
former made in 1881, and the latter in 
1882, both being subsequent to the date of 
the will, and refer to the specific legacies 
of fourteen. hundred dollars given to each 
respectively, which are held to be advanced 
as decided hereinbefore. That relieves us 
from any other consideration of those two 
charges in the bpok of advancement. . 

How do the advancements to Albert 
stand ? Will they affect the distribution as 
laid down in the will ? Albert has called 
a number of witnesses for that purpose. 
All the accounts and advancements in the 
book of advancements are cancelled, except 
the three hereinbefore referred to. The 
book was found with the testator's other 
papers, in the same condition a3 offered in 
evidence, except the lead pencil marks and 
calculations which it was admitted were made 
by Squire Flickinger. 

The testimony of George R. Hoover and 
that of Laura R. Kehr pertains to the 
money and advancements received by them 
respectively, and .their testimony is incom- 



petent and/ irrelevant to affect its distribu- 
tion as to Albert, and in no wise can 
change or alter the will. The testimony of 
Elisabeth Eberly and Mary Stteiner re- 
lates to verbal declarations* made by the 
testator subsequent to the making of his 
will, and the legal effect thereof, whatever 
it might be, cannot be taken into consider- 
ation to change or alter any of the provi- 
sions in the will. The testimony of the 
scrivener, B. B. Flickinger, Esq., who 
drew the will, is .that the testator said to 
him that he had made advancements to 
each of his children, but that he had to 
give to his grand-children yet by way of 
advancements in order to make them equal 
in the share of their mother with the other 
children. He referred to the fourteen 
hundred dollars that they were to receive 
yet to make them equal. He spoke of 
George and Laura then, but as to Albert's 
share, he could not remember how that 
was. He said, " Albert was to receive 
44 the same amount as the other grand- 
" children, but whether he had paid Albert 
" at that time or afterwards, I cannot tell. 
u The testator told me that he had a book 
"of advancements." On cross-examina- 
tion the witness testified : " My recollec- 
" tion as far as George and Laura are con- 
cerned, is distinct; as to Albert's, not 
44 quite so distinct. I don't recollect 
44 whether he said at the drawing of the 
" will that he had paid Albert the amount 
" which would equalize him, or whether he 
44 had to pay some thereafter." 

It was further testified by him that the 
testator paid moneys to his children, and 
that he was to pay to his grand-children to 
equalize them, meaning the children of his 
daughter Anna ; he mentioned their three 
names. To Laura and George he was to 
give each fourteen hundred dollars. " To 
44 Albert, what amount I cannot recall." 
He, the testator, said, " he had an account 
44 with Albert. So far as that account 
44 was concerned, he could not make it right 
44 as he wished. This was said while I 
44 was preparing the will. For these four- 
44 teen hundred dollars for Laura and 
44 George, provision was then made in the 
44 will." 

The testimony of Squire Flickinger is 
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indistinct, and not satisfactory so far as to 
call into the distribution anything else 
than the plain and explicit words contained 
in the will. The testator, it seems, could 
not make it right as to Albert as he wished 
before and at the time of the drawing of 
his will. How can it be made satisfactory 
now to Albert's wishes ? This can not be 
done. The evidence does not warrant it. 
The advancement book as far as Albert is 
concerned refers to advancements made 
before the date of the will. 

Kennedy, J., in the case of Krider v$ 
Boyer, 10 Watts, 57, lays down the law 
very distinctly in the matter under investi- 
gation. In the opinion delivered by him, 
he says c " But if a parent make advance- 
" ments to one or more of his children, 
" and afterwards make his will disposing 
" of the whole of his estate among his 
" children, without taking any notice of the 
" advancements so made by nim, it is con- 
" ceived that each child will have a right 
" to claim whatever is given to him or her 
" by the will, without being liable to any 
" abatement or reduction whatever, on ac- 
" count of such advancements, however 
" great they may have been ; because such 
" is the legal effect of the last will of the 
" testator, reduced to writing, which can- 
" not be altered or changed by any subse 
" quent verbal declarations made by him, as 
" it would be contrary to the act regulating 
" the making of wills." 

The testator directs that the proceeds of 
his real and personal estate to be divided 
into equal shares, and gives an equal one- 
fifth share thereof to each of his daughters, 
Mary Steiner, widow, Elisabeth Eberly 
and Catharine Leisey ; one equal fifth 
share thereof to the four children of his 
deceased son, John, and one equal fifth 
share thereof to the three children of his 
daughter Anna, deceased, whose children 
are Albert, George and Laura, but Albert 
is to have twelve hundred dollars less than 
his brother and sister, for the reasons set 
forth in his will. 

The balance for distribution, including 
the twelve hundred dollars charged against 
Albert, being divided into five equal shares, 
and the share given to the children of the 
testator's deceased daughter Anna, who are 



George, Albert and Laura, being divided 
into three shares, shows that Albert's share 
will be only $952.70/r, which is less than 
the twelve hundred dollars which the tes- 
tator directed the said Albert's share to be, 
twelve hundred dollars less than the shares 
of George and Laura, his brother and sis- 
ter, and that he, therefore, cannot partici- 
pate in the distribution. 

* * * * * * 

Distribution was made accordingly. To 
this report the following exceptions were 
filed by Albert R. Hoover : 

1. The Auditor erred in not awarding 
to Albert R. Hoover, a grandchild of the 
testator and legatee under his will, any- 
thing out of the fund for distribution. 

2. The Auditor erred in awarding the 
sum of $935.0311 to George R. Hoover, 
and the sum of $935.03H to Laura B. 
Kehr, two of the children of Anna Hoover, 
deceased, instead of awarding said amounts 
to them and their brother Albert R. 
Hoover, in accordance with the law and 
the facts. 

8. The Auditor erred in his opinion and 
conclusion as stated in his report of the 
distribution of the fund, that Albert R. 
Hoover cannot participate in the distribu- 
tion. 

The Court, Patterson", J., dismissed 
these exceptions on December 9, 1889, and 
confirmed the report absolutely. 



tfeommon Mleas--Jnw. 



C. P. OF NORTHAMPTON COUNTY. 
Harding vs. Douglass. 

Execution — Rule, to pay money into 
Court — Judgment — Married Women. 

As a general rule the proceeds of an execution 
against personal property will not be ordered 
into court except on the application of a lien 
creditor who shows some reasonable ground to 
dispute the right of the execution plaintiff. 

Whilst a judgment confessed by a married 
woman Is void, it is void only as against her, 
and a subsequent Hen creditor will not be heard 
to contest the validity of the judgment on the 
ground of the coverture of the defendant. 

Rule on sheriff to show cause why he 
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should not pay into court the proceeds of 
an execution against personal property. 

IT. C. Cope, for rule. 

Any person having an interest in prop- 
erty sold by the sheriff whose claim may 
be injured by the distribution, can have an 
issue to try die right to the money arising 
out of the sale: Smith vs. Reiff, 20 Pa., 
865; Robinson vs> Vandiver, 2 Pears., 95; 
SculFs App., 5 Cent. Rep., 873; Ziegler 
vs. Pierce, 28 W. N. C, 27; Mitchell on 
Motions and Rules, 76; Mather vs. Mc- 
Michael, 13 Pa., 303; McCauley vs. 
Boeshon, 2 Lane., 837. See also Wil- 
liams App., 9 Pa., 267; Harrison vs. 
Wain, 9 8. & R., 818. 

Subject to the restrictions in the pro- 
visos to sections 1 and 2, the Act of 1887 
confers upon a married woman the power 
to make three classes of contracts only, to 
wit: (a) in connection with a trade or busi- 
ness in which she is engaged; (b) in the 
management of her estate; (c) for neces- 
saries; and the authority to execute obliga- 
tions is confined to one or other of these 
classes: Real Est. Go. vs. Roop, 132 Pa., 
501; Richey vs. Carpenter, 9 C. C. R., 
107. In order to charge a married woman 
under the Act of 1848, it must appear from 
the record that the debt charged is within 
the letter or spirit of some one of the ex- 
ceptions of the act: Baker vs. Singer Manf. 
Co., 122 Pa., 371; Hugus vs. Dithridge 
Glass Co., 96 Pa., 160; Kuhns vs. Turney, 
87 Pa., 497; Reed vs. Harley, 8 C. C. R., 
125; Fenn vs. Early, 113 Pa., 264. 

<?. R. Booth, contra. 

The sheriff will not be ordered to pay 
the funds realized from a sale into court 
except upon the application of a lien cred- 
itor: Stinson vs. McGeveren, 1 T. & H. 
Pract., 921; Dinsmore vs. Kelso, 4 Brewst., 
34. A general creditor who has no lien 
has no standing in court on a question of 
distribution: Smith vs. Reiff, 20 Pa., 864; 
See also Weiss vs. Weiss, 3 W. N. C, 
76; Snow vs. Hyman, 2 W. N. C, 852; 
Ziegler vs. Pierce, 28 W. N. C, 27; 
Henderson's Appeal, 4 Penny., 229; Hoff- 
somer's Estate, 6 Kulp, 472. 

May 11, 1891. Opinion by Schuyler, 
P. J. — "As a general rule the proceeds of 
personal property will not be ordered into 



court except on the application of a lien 
creditor who shows some reasonable ground 
to dispute the right of the execution plain- 
tiff:" 1 T. & H., § 1162. Assuming that 
the applicant for the present rule is a lien 
creditor, has he shown reasonable ground 
to dispute the right of the execution plain- 
tiff? The two grounds set forth in the 
petition are*, 1st. — That the judgment on 
which the execution issued was confessed 
to defraud the petitioner, and 2d. — That 
the judgment was ^ confessed by a married 
woman, and is therefore void. As to the 
first ground, it is enough to say that there 
is no evidence to support it, and we will 
not assume it as against the sheriff, who is 
not supposed to be cognisant of the fact, 
simply because the allegation of fraud is 
not denied in his answer. The second 
ground, we think, is based on a misconcep- 
tion of the law. It is true as a general 
proposition that a judgment confessed by a 
married woman is void, but it is void only 
as against her. A judgment confessed is 
but a contract, and this is the rule as to 
the contracts of a married woman: Endlich 
on Married Women, § 87- 

Rule discharged. — North 9 n .Co. Rep'r. 
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German National Bank vs. Foreman. 

Banks — Promissory notes — Failure of 
banks to collect note out of funds in its 
hands — When discharges endorser. 

A bank which had discounted a note, had 
when it matured, funds of the maker on deposit 
applicable to the note, and sufficient to pay it ; 
but the maker, who conceived that he had a de- 
fense against the payee, induced the bank not 
to charge the note to his account, but to bring 
suit thereon against the payee, who was also in- 
dorsee Held, that the indorser was discharged 
by the bank's failure to collect the note out of 
the funds of the maker in its hands. 

Appeal of N. Smith Foreman, defendant, 
from the judgment of the Court of Common 
Pleas of Forest county, in an action of <w- 
sumpsit brought by the German National 
Bank of Allegheny City, to recover upon 
a promissory note drawn by John Shoup 
and indorsed by defendant. 
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, C. Heydrick and Frank. E. Bible) for 
appellant. 

• T. J. Van Q-iesen and E. L. Dtoris, 
contra. 

" January 5, 1891* Opinion bv PaxSon, 

C. J. 

i ■ 

. The plaintiff bank had discounted the 
note in controversy, and was, therefore, the 
holder. At the time the note matured John 
Shoup, the maker, had on deposit with the 
bank more than sufficient to have paid it. 
But Shoup, conceiving that he had a de- 
fense as against the payee, notified the 
bjank not to charge it off against his account 
ait maturity, and at the same time gave the 
bank a bond of indemnity to secure it in 
case it failed to recover against the indorser. 
Being thus indemnified, the bank did not 
charge the note to Shoup's account, and 
brought this suit against the payee, who 
was of course indorser. The latter de- 
fended upon the ground that he was dis- 
charged as indorser by reason of the failure 
of the bank to collect it from the funds of 
the maker in its hands. The court below 
held that the indorser was liable, and en- 
tered judgment against him for the amount 
of the note. 

This case is ruled by Commercial Na- 
tional Bank v. Henninger, 105 Pa. St., 
496. It -was there held that "where a 
bank is the holder of a note payable at the 
banking-house, and upon its maturity the 
maker has a cash deposit in said bank ex- 
ceeding the amount of the note, which 
deposit is not specially applicable to a par- 
ticular purpose, the bank is bound to charge 
up the amount of the note against the de- 
posit. In such case the note is in effect a 
draft on the bank in favor of the holder, 
and in discharge of the indorser." The 
case in hand comes directly within this 
ruling. The money was there to the credit 
of the maker ; it was not a special deposit, 
nor had it been specifically appropriated to 
any other purpose. The maker could have 
drawn his money out the day before the 
note matured ; he .might have turned it 
into a special deposit, or he might have 
appropriated it to the payment of some 
other note. As was said in Bank v. Hen- 
ninger, supra : ^ There is no doubt as to 



the right of the depositor to control his ifc- 
posit tip'te the point when, the rights, qf 
others attach. He may #raw it out by his 
check; he may apply it to a particular 
purpose, By making it a special deposit^ or 
by special' directions communicated to the 
.bank." The learned judge below appears 
to have beeri misled by the following pass- 
age from the* opinion in the case referred 
to; u It' must be conceded that if the de- 
posit had been special, Mr if previous to the 
maturity of the note, any arrangement had 
been made between depositor and the bank, 
by which the bank Tvad been forbidden to 
apply the money in its hands to the pay- 
ment of these notes, the indorser would 
not be discharged." The learned judge 
below has omitted the sentenceimmediately 
following, which explains what was meant 
by this language. "As was held in Bank 
v. Speight, 47 N. Y., 668 ; ' % If, before \he 
maturity of the paper held, by a bank 
against a depositor, an arrangement is 
made by which the bank agrees to hold 
the deposit for a specific purpose, and not 
to. charge the note against it, the bank may 
be regarded as a trustee, and the deposit 
special. In such a case, in the absence of 
fraud or collusion, an indorser upon such 
paper has no right to require the applica- 
tion of the deposit towards the payment of 
the paper upon its maturity." Consider- 
ing the above paragraph as a whole, it will 
be seen that it means merely, that where a 
depositor has made a special application 
or appropriation of his balance, and so 
notifies the bank, the latter cannot charge 
off the note against his deposit. This 
arises from the fact that a man may do 
what he will with his own so long as he 
retains control of it. Here the depositor 
retained full control over his deposit ; made 
no appropriation of it, but retained it sub- 
ject to his check ; then, by a collusive ar- 
rangement with the bank, which was the 
holder, induced the latter to violate its duty 
to the indorser. It was an arrangement 
which the bank had no right to make. 
That the deposit did not in any sense be- 
come a specific one is shown by the fact 
that it remained in the bank subject to 
Shoup's check. Being so subject, it was 
the duty of the bank to charge off the note 
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a^aijBst it* and f ty .itafWHiB*' tfr ek 904 the 
ipdorser is discharged. 
Judgment reversed. 

Pittsburgh Legal Journal;, 



Sty*} <£jffisceJfong. 



The Philosophy of Advocacy. 
" The common opinion that cases are won 
by tricks. of advocacy, is erroneous. Jur- 
ies are usually composed oF reasonable 
men, anxious to' do right. Our judges, 
with" scarcely an exception, are learned in 
the law, and sincere lovers of truth and 
justice. 

Newspaper articles denouncing verdicts 
and reflecting upon courts and the profes- 
sion are generally written by men who are 
unacquainted with the facts about which 
they write, and who have no correct con- 
ception of legal methods and principles. In 
nine cases out of every ten, if those same 
editors had been in the jury box and heard 
the evidence, the arguments of counsel, the 
instructions of the court, and watched the 
conduct and appearance of the witnesses, 
they would have rendered the same ver- 
dict which they criticise and denounce in 
their papers. As editors, they are writing 
to please the public, pandering to popular 
clamor ; as jurymen, they would be under 
oath to act impartially, u and a true verdict 
render, according to the evidence." 

A man may be in fact guilty ; but if he 
is not proven guilty by competent evidence, 
it is the duty of a court and jury to acquit 
him. The law is based on general princi- 
ples, applicable to all cases and all times. 
The experience of men has demonstrated 
that the best and safest rule is that a man 
charged with a crime must be presumed 
to be innocent until proven guilty, and 
that he must be proven guilty beyond a 
reasonable doubt, or be acquitted. It 
would be a dangerous precedent to say 
that a man could be convicted on. popular 
clamor,, on a general belief that he was 
guilty. It might do justice in one case, 
and be the . means of punishing a guilty 
man: but once established, it becomes a 



'precedent, and*vould he-invoked in every 
trial,. and be used to convict the innoeent 
ias.wall'M the guilty., 
i .Remember that legal principles must be 
universal in their application, and that 
every precedent and principle established 
in any one case is authority, and. can be 
invoked in every other case. The object 
of the- law is to administer justice feb as to 
-punish the guilty and 'protect the innocent. 

Law and the administration of justice 
wuet.be governed by general acei oat 
spaairiiprioeiple* ■. » - 

Lang is a collection of rules, preoadents, 
statutes,! Mid .principles, which the wisdom 
and experience of mankind haw demon- 
strated to be the best under all circum- 
stances for the greatest number of people. 
The/ rules of law are not based upon arbi- 
trary enactments, but are the results of the 
accumulated wisdom of the ages. Take, 
for instance, the manner and order of in- 
troducing testimony. There might be cases 
where it would further the ends of justice 
to let the plaintiff introduce part of* his Wit- 
nesses, and then, after the defendant has 
rested, let him bring in more witnesses of 
the same kind, on the same subject matter, 
in rebuttal. But the wisdom and experi- 
ence of -mankind has demonstrated that for 
all kinds of cases, and at all times, the 
truth can be elicited with more fairness 
and justice to both parties, by requiring the 
plaintiff to introduce all his testimony and 
rest, and then the plaintiff be confined in 
rebuttal to denying any new matter brought 
out by the defense. This rule of practice 
is founded in justice. If it were varied in 
any one case, it would establish a precedent 
that would work injustice, and in many 
cases would be nothing less than legalized 
robbery. If that rule were otherwise, the 
plaintiff could introduce one or two wit- 
nesses, and the defendant only having to 
meet the case made by the plaintiff, would 
introduce three or four witnesses and then 
rest, and then the plaintiff could introduce 
a dozen 'witnesses on the subject matter of 
his case in chief. This would be trifling 
with courts and justice, and would be an 
outrage upon the defendant. The law 
aims to do equal justice to both parties. 
, The rules and principles of law are all 
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founded upon the deepest bed-rock of 
human nature and human justice. In the 
words of Burke, " Law is the perfection of 
human reason, the collected wisdom of 
ages ; combining the principles of original 
justice with the boundless variety of human 
concerns." 

When juries are permitted to render 
verdicts contrary to the strict rules and 
letter of the law, it is because society is 
benefited more by the exception than it 
would be by changing the rule or changing 
the law. Suppose a young girl is seduced 
or betrayed ; she, her father, or her brother 
meets the villian, and shoots him dead: 
now by all the rules of law he would be 
guilty of murder, yet none such were ever 
convicted by any jury. The law says the 
defendant is guilty ; but the jury say he is 
innocent, and the jury is right. The law 
was made for the protection of life and so- 
ciety in general, the jury are dealing out 
justice in that particular case. Their decis- 
ion is grounded upon the deepest principles 
of human nature. 

The common belief is that in such cases 
the party is cleared by the tricks of the 
advocate, or by his skill and ingenuity in 
planning the defense or in making an elo- 
quent or passionate appeal to the jury. 
But the reason is deeper than the advocate, 
deeper than shrewdness or oratory. It lies 
imbedded in the breasts of the human jury, 
implanted there by the hand that made 
them. 

It is asked, " Why not change the law 
to make such a defence legal ?" The ex* 
perience and wisdom of mankind answer 
that it is better for human society, and the 

I)rotection of life and property, that the 
aw should remain as it is, and that juries 
and courts be allowed to make the excep- 
tion in each particular case, after hearing 
the evidence and learning all the facts and 
circumstances. It is no " trick of advo- 
cacy " that clears the defenders of home, 
property, and honor. It is simply human 
nature giving voice to the promptings of 
justice and the promptings of the human 
heart. The great advocate is not he who 
plays the " tricks of the trade," but he who 
is able to read the sources and springs of 
motive and action, and lay bare the human 



heart, with its impulses and weaknesses, its 
affections and aspirations. Such a man 
dominated by reason and conscience is al- 
ways great ; such an advocate and lawyer 
was Lincoln. — Green Bag. 

Newly Discovered Evidence. 

A curious case involving the question 
of the right of a new trial upon an allega- 
tion of newly discovered evidence is that 
of Moore vs. State, 15 S. W. Rep. 204. 
A. was convicted of horse stealing, though 
there was some evidence tending to prove 
an alibi. Subsequently B. was tried for the 
same offense and acquitted. Thereupon A. 
moved for a new trial, showing in support 
of his application that B. would testify 
that A. was not present at the time of the 
theft, knew nothing about it, and was in no 
way connected with it. The Texas Court 
of Appeals, reversing the lower court, held 
that B.'s testimony was to be regarded as 
uewly discovered evidence, entitling A. to 
a new trial. 



Larceny from One Intoxicated. 
On trial for larceny of a watch which 
defendant took from its intoxicated owner, 
the latter being aware of the fact that the 
defendant was taking it, but thinking he 
was doing so to take care of it, an instruc- 
tion that defendant was not guilty if the 
taking of the watch was consented to by 
the owner was held properly refused. 
Shaeffer v$. State (Ala.), 8 So. Rep., 
670. 



" You know you are not bound to aay 
anything that will commit yourself,' 9 said 
the judge mechanically. u Now, honor 
bright. Judge," replied the prisoner, " If 
I'll promise to be non-committal, will you?" 

It is certainly a matter worthy of remark 
that a lawyer should be able to earn a 
$260,000 fee in six weeks and still have 
his employers so well satisfied with his 
work and his tee that they make him a 
present worth several thousand more. Such 
has been the experience of William Nelson 
Cromwell, as assignee of the firm of Decker, 
Howell & Co., of New York. 
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C. P. OF LANCASTER CO. 

Mowrer vs. Waller. 

Replevin of goods levied on by a 
stable — Treble costs — Act of April 8, 
1779. 

Where the sheriff, under a writ of replevin, 
seized and took out of the possession of a con- 
stable two mules that he had levied on under an 
execution on a judgment of a justice against 
the plaintiffs in the replevin, the writ will be 
quashed on the uncontradicted affidavit of the 
defendant, the constable, and treble costs 
awarded to him. 

February Term, 1883, No. 12. 

Rule to quash writ of replevin. 

P. D. Baker for rule. 

Marriot Brosius, contra. 



March 30, 1883. 

STON, P. J. 



Opinion by Living- 



On February 12, 1883, a petition and 
affidavit was presented to the Court, and a 
motion was then made to quash the writ in 
the above cause. The Court, being at 
that time otherwise engaged and not hav- 
ing then time to make a proper examina- 
tion of the case, directed the affidavit to 
be filed and a rule entered to show cause 
why the writ should not be quashed. 

This affidavit was presented and the 
motion to quash made under the 2d and 3d 
sections of the Act of General Assembly 
of 3d April, 1779 (Purd. 1266, pis. 4 
and 5), which declare that " All writs 
of replevin granted or issued for any 
owner or owners of any goods or chattels, 
levied, seized or taken in execution, or by 
distress or otherwise, by any sheriff, naval 
officer, lieutenant or sub-lieutenant of the 



City of Philadelphia, or 6f dny county 
constable, collector of the public taxes, or 
other officer, acting in their several offices 
under the authority of the state, are irreg- 
ular, erroneous and void ; and all such 
writs may and shall, at any time after the 
service, be quashed (upon motion) by the 
Court to which they are returnable, the 
said Court being ascertained of the truth of 
the fact by affidavit or otherwise." " The 
Court, besides quashing the said writs, 
may and shall award treble costs to the 
defendant or defendants in such writs, and 
also, according to their discretion, order an 
attachment against any prothonotary or 
clerk who shall make out or grant any such 
writ, knowing the same to be for goods or 
chattels taken in execution or seized as 
aforesaid." 

The affidavit presented states that 
Joseph Waller, the • defendant in this re- 
plevin suit, is the duly elected and commis- 
sioned constable of Conestoga township, 
Lancaster county, Pa. That, on the 8th 
day of November, 1882, I. L. Mowry, 
M. D., obtained a judgment against Isaac 
Mowrer and Susan Mowrer, his wife (who 
are the plaintiffs in this replevin suit), be? 
fore A. G. Hudson, esq., a justice of the 
peace of said Conestoga township, for the 
sum of $69. That an execution was is- 
sued upon said judgment by the said just- 
ice against the said Susan Mowrer, and 
directed to him, the said Joseph Waller, as 
constable as aforesaid. That, in discharge 
of his duty in the execution of said writ, he 
levied upon and seized two mules, alleged 
to be the property of said Susan Mowrer, 
and, while said mules were in his custody 
under the levy and seizure aforesaid, this 
writ of replevin was issued at the instance 
of the said Susan Mowrer and Isaac 
Mowrer, her husband, for the recovery of 
the said mules from him, the said con- 
stable ; and that, in the execution of said 
writ of replevin, the sheriff of Lancaster 
county seized and took the said mules out 
of the custody and possession of him, the 
said constable, and he therefore asks the 
Court to quash said writ of replevin, etc. 

The facts stated in the affidavit are not 
contradicted or denied by counter affidavit. 
The Act quoted requires the Court, being 
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ascertained of the . truth of the fact by 
affidavit or otherwise, to quash the writ. 

And the Supreme Court say : " When 
goods are levied on and taken in execution, 
the Court ought to quash a replevin issued 
for them." That if the goods were levied 
on, seised and taken in execution, the 
Court, on motion, should have quashed 
the writ of replevin. (17 S. k R., 99 ; 3 
Y.,82.) 

. In Flint vs. Marsh, (2 W. N. C, 67.), 
rule to quash writ of replevin, the affidavit 
of one of the defendants set forth that the 
goods were in hi* possession by virtue of a 
levy under a writ of fi.fa., from an alder- 
man, upon a judgment obtained before him. 
This fact was not denied, and the rule was 
made absolute. The officer having in this 
case been made defendant in the replevin, 
the writ having been served, and the affi- 
davit uncontradicted,* we are of opinion 
that the Act of Assembly and cases re- 
ferred to require us to make the rule abso- 
lute. The rule is therefore made absolute, 
the writ quashed, and, in accordance with 
the requirements of the Act, treble costs 
are awarded to Joseph Waller, the defend- 
ant in the writ of replevin. 



C. P. OP LANCASTER COUNTY. 

Commonwealth for use of Gemperling, Guar- 
dian of Lilian Swenk, et. al. vs. 
Danner, et. al. 

Guardian and ward — Costs — Who not 
entitled to. 

In a suit by a guardian on the bond of a pre. 
eeding guardian the ward and present guardian 
axe not entitled to witness fees and mileage. 

September Term, 1886, No. 87. 

Appeal from the taxation of costs. 

April 18th, 1889. Opinion by Living- 
ston, P. J. 

The bill of costs in this case was taxed 
by the Prothonotary, after notice to the 
parties ; in taxing it he very properly 
struck out several items, but not so many 
as he should have removed therefrom; this 
however, is not to be wondered at, when 
learned counsel, so far forget or disregard 



the law as to insert in a bill of costs, wit- 
ness fees and mileage for persons who ap- 
pear on record as plaintiffs in the cause. 

The witness fees and mileage for H. C. 
Gemperling and Lilian Swenk, who are 
parties plaintiff in the bill filed were ex- 
cepted to, but the Prothonotary taxed and 
allowed them. In so doing he committed 
an error. Wadlingfer on Costs, §154. 
Parties to the record of a suit are not en- 
titled to witness fees, and the mere fact of 
their having their names inserted in the 
subpoena, does not alter the case. They 
are necessarily present in Court, and pre- 
sumed to be there attending to their own 
business and looking after their own in- 
terests. In the recent amendments of the 
law of evidence, it was the single purpose 
of the Legislature to permit parties to 
testify. In no ordinary sense were they 
made witnesses. 

In Parker et. al. vs. Martin et. al. (8 
Pitts. R., 166.) it is said, that parties to ' 
the record, called in their own behalf, art 
not entitled to witness fees. 

In Warren et. al. vs. Weaver, in the U. 
S. Circuit Court. (1. W. N. C, 107,) 
the plaintiffs' bill of costs included their 
own travelling expenses incurred in coming 
to the Court to testify, and a witness fee 
to each of them. These it«»ms were dis- 
allowed by the clerk, from whose taxation 
plaintiffs appealed. The Court disallowed 
the appeal, and sustained the taxation of 
the clerk. 

In Cameron vs. Crossman (4 Pa. C 
C. R., 316) it is said a party in interest 
is not entitled to witness fees. 

And in Eakin, Administrator vs. Fulmer 
(4 Pa. C. C. R., 319), it is said that a 
party suing in the capacity of administrator 
cannot tax costs for his own attendance or 
mileage as a witness. 

Finding this to be the law, it is very 
clear that nothing short of an enabling 
act of Assembly will entitle a party to the 
action, on record and in interest, to costs 
as a witness. 

The appeal is therefore sustained as to 
all witness fees and mileage of H. C. 
Gemperling and Lilian Swenk. We find 
nothing erroneous as to the balance of the 
taxation. 
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The amount of the bill as taxed by the 

Prothonotary is $(52 67 

Deduct witness fee and mileage of 

H. C. Gemperling ... $1 72 
Also witness fees of Lilian 

Swenk 6 00 

7 72 



$54 95 
With Hiis error thus corrected, the tax- 
ation by the Prothonotary is sustained. 



C. P. WARREN CO. 
Mclntlre vs. Bimber. 

Married women — Judgment 8 against — 
Where record does not disclose cover- 
ture — Acts of February £9, 1872 ^ and 
June 5, 1887. 

A judgment entered by virtue of a warrant of 
attorney, which does not disclose on the fact of 
the record the coverture of the defendant, will 
not be stricken off, although the fact that she 
was a married woman may appear in the evi- 
dence, if the evidence also establishes facts nec- 
essary to render her liable upon the note contain- 
ing the warrant of attorney, under the Married 
Persons' Property Act of June 8, 1887. 

Motion to strike off judgment. 
27*. J. Muse y for motion. 
W. W. Wilbur and W. M. Lindsey, 
contra. 

A pril 9, 1891. Opinion by Noyks, P. J. 

Nothing appears upon the face of this rec- 
ord to justify the striking off of the judg- 
ment. On its face, it is entirely regular and 
valid. The petition of the defendant, Alice 
A. Bimber, and the depositions taken on the 
rule to show cause, however, show that, at 
the time of giving the note, as well as at 
the date of entering the judgment, she was 
a married woman. The same depositions 
also show that the note was given for a 
team of horses purchased by Alice A. 
Bimber, who owned and operated a small 
farm in her own right, and that the team 
was intended for and actually used in the 
business of farming, an ; was necessary for 
the use and enjoyment of her separate 
estate. 

That she, although a married woman, is 
liable upon the note, under the provisions 
of the Married Persons' Property Act of 



1887, is admitted by her counsel, but it is 
argued that the judgment must be stricken 
off because the special facts upon which 
her liability rests are not set forth either 
in the note or the confession of judgment. 

We must assume as a settled proposition 
that, as well since the Act of 1887 as be- 
fore, all contracts and obligations of a 
married woman are prima facie void; and 
that he who undertakes to charge a married 
woman, or her estate, must set forth in 
his pleadings and prove the special circum- 
stances which bring the contract or obliga- 
tion in question within some one of the 
exceptional cases wherefh married women 
are authorized by law to bind themselves: 
Real Estate Co. vs. Roop, 132 Pa., 496. 
Prior to the Act of 1887 there were a few 
cases in which questions of this kind arose 
wherein the coverture did not appear upon 
the face of the record, owing to the neces- 
sity of joining the husband in suits against 
the wife. In all such cases, unless the 
special facts also appear upon the record, 
no foundation for a judgment against the 
defendant appears, and whether the judg- 
ment be by confession or verdict, it is void 
upon its face, "a dead record" into which 
no amount of extrinsic evidence can breathe 
the breath of life. A judgment must be 
self-sustaining, and, while it may in some 
cases be destroyed by evidence aliunde, it 
cannot be established or helped out by 
such evidence. 

But, as was said in the outset, this judg- 
ment is perfectly valid upon its face. May 
not the plaintiff, to the coverture of the 
defendant, now shown by matter outside of 
the record, reply facts winch show that the 
defendant could and did bind herself by the 
judgment, notwithstanding her coverture? 

It may be that the plaintiff was ignorant 
at the time of entering the judgment, that 
the defendant was a married woman. In 
such a case, must he lose his judgment and 
be put to the cost and risk of entering it 
anew, by reason of the coverture of the 
defendant which was first brought to his 
knowledge by her application to strike it 
off? Or, in case he has good reason to 
doubt whether the defendant is in fact 
married, and believes that, whether married 
or not, she had power to bind herself under 
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the special circumstances of the case, must 
he admit the coverture in order to spread 
the special circunfstances on the record in 
confessing his judgment; or abandon the 
circumstances in order to deny the cover- 
ture ? Such would be the effect were the 
rule as claimed by the defendant. 

That such is not the rule of pleading ap- 
plicable to suits begun by adversary pro- 
ceedings is clear from the authorities. The 
coverture of the defendant, if not apparent 
on the face of the plaintiff's declaration, 
must be set up by plea. To the plea, the 
plaintiff may reply any facts which avoid 
its effect. " To the plea of coverture, the 
plaintiff may reply any matter which affords 
him a right to sue the defendant alone, al- 
though she be a married woman:" 1 
Chitty, PI., 449. 

" Where the declaration is on a promis- 
sory note, and contains no averment re- 
specting the origin of the debt, the plea of 
coverture, without any such averment, is 
a good answer on demurrer. If the plaintiff 
wishes to avoid its effect, he must set forth, 
in a replication, the special circumstances 
which make the defendant liable, notwith- 
standing her coverture, or amend his de- 
claration so as to set forth these circum- 
stances: " Per Lewis, J., Mahon vs. Gorm- 
ley, 24 Pa., 83. 

Prior to the recent Acts enlarging the 
powers of married women, the sole case in 
which she could give a valid bond or judg- 
ment was in the purchase of land. Judg- 
ments confessed upon warrant of attorney 
given by married women to secure pur- 
chase-money and as part of the transaction 
of purchase were sustained in equity. We 
find no case in which it was held that the 
facts necessary to sustain the judgment 
against the coverture of the defendant were 
required to be spread upon the record, 
where the coverture itself did not appear 
upon its face. On the contrary, in Ram- 
borger's Administrator vs. Ingraham, 38 
Pa., 146, the Supreme Court said of such 
a judgment: "There is no error apparent 
on the face of this record. It is only by 
extraneous evidence that we discover that 
it was confessed by a married woman, and 
the same evidence shows that it was con- 
fessed by her to secure the payment of 



part of the purchase-money of a lot of 
ground then bought by and conveyed to 
her.'' And the judgment was accordingly 
upheld for all the purposes for which it 
could have been sustained had all the facta 
been spread upon the record in entering it. 
We think this case is analogous in the 
principle with the case before us, and it 
seems to be in harmony with established 
rules of pleading, and to have good sense 
and common equity to support it. 

The case of Raymond & Campbell vs. 
Goetz, 9 Pa. C. C. R., 363, cited in argu- 
ment, is put by the learned judge of the 
Common Pleas of Franklin county upon 
the authority of Baker vs. Singer Mfg. 
Co., 122 Pa., 3(53, and is sustained by ex- 
pressions contained in the opinion of the 
Supreme Court. In that case, the defend- 
ant filed a petition praying the court to 
strike off the judgment, and setting forth 
that she was a married woman at the time 
the note was given, and at the date of 
entering judgment thereon. There was 
no answer and no evidence, and the report 
shows no written stipulation as to the facts. 
The court apparently acted upon this con- 
dition of the record, on the face of which 
the coverture appeared, and the qualify- 
ing facts did not. The dictum that the 
judgment was void upon its face, upon 
which all the other expressions in the 
opinion rest, was an oversight, as is shown 
by Ramborger vs. Ingraham and Real 
Estate Co. vs. Roop, supra, the latter be- 
ing the only case which has been brought 
to our attention wherein the Supreme 
Court have construed the Act of 1887. 
Mr. Chief Justice Paxson says: "On be- 
half of Fanny C. Roop, it was contended 
that ' as the record of the judgment reveals 
no contract within the power of a married 
woman to make, it is irregular as to Fanny 
C. Roop, and cannot stand.' The judg- 
ment is entirely regular upon its face, as 
the record does not show that Fanny C. 
Roop was a married woman." As the 
coverture did appear in the evidence, and 
the facts proved did not bring the case 
within the Act, the judgment was stricken 
off. Moreover, a careful examination of 
all the cases cited by the learned judge in 
Baker vs. Singer Mfg. Co., discloses the 
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W. B. Baldwin and John Huey T jeneoufors . of 
JoeoptaB. Baldwin, deceased. 

John J>. a |iatthews, executor ot Jaoob Ha/akman* 
deceased 

Henry. B. ^eaver,*dmJnlatrA$or pf Butty ,Wea*ei) 
deceased. 

D. S,.Gei*t» guardian ot^Mary A* fillet. 
>hn Harnish, administrator of Ci 
deceased. 



John Harnish, administrator of Catjsarlne Stark, 
Joseph Hontetter and J. T. Andrews, executor* o( 

de- 



joseph Hontetter and J. T. Andrews, executors 01; 
J. Hartley, deoeatfed, who wasgnardto of Alice Krb. 
Loufea Good, administratrix K>t Isaac. Good, de- 
John Grabill, Jr- administrator ot. t John. Grabjll, 
8r., deceased. 

Samuel W. ALUckt trustee otAdelia and .James C. 
Leman. * 

Joseph Boll, administrator of John Hammer, de- 
ceased. 

Monroe J. and Albert J. Wlest, adminlstnUorsi ot 
Joel Wiest, deceased. , 

t>. M. Brosey and Peter Wenger, executors of ' 
Jacob Ktmmel,deoeased, 
8. J. AnKrlm, executor of Christian Greyblll, de- 

cTs! Hoffman, administrator of Elizabeth Greena- 
walt, deaeased. 

Isaac L*. Eshleman, administrator of John Keyser, 
deceased. 

Daniel Meyer, executor of Susanna Fr4ok, de- 
ceased. 

Jason K. Baby and 8amuel B. Sample, executors, 
of Moses Eaby, deceased, who was guardian ot Susan 
K. Overbolser. 

Jason K. Eaby and 8smnel B. Sample, executors 
of Moses Eaby, xieceased, who was guardlan'Of Mary 
E. OTerholser. 

Dellnda A. Piekel, -adn^iMetratrJjc of John N. 
Pickel, deoeased. 

Benjamin 1 HertzTer* guardian of glmlra Hersney. 

Hugh Arm8tK>rig v a#minist*ator Of John MoOomb, 

dflflfi&Md. 

A. 'W. Harnish, executor of Majy & Mowerer, de- 
ceased 
Retoeooa Connell, adinlnistratrixef Moore* Connell, 



JblVn M. and Jonn E. Her&bey, exeeutoraof Veron- 
a Hershey, deceased. 

A. H. Miller, exeeuUKCof Christian B. Miller, de- 
Mary Bees, administratrix of Charles ^. Aeea, de- 



ft. Anne Martin, administsatrixof Solomon Martin, 
deoeased* 

Brinton Walter, testamentary trustee of Bachel E. 
Williams, deceased. _ , 

F. G. Harpel, administrator of John B. Halt, de- 



. AbtMiam l*ets*yt fe<lmi«ts«ratOf' or Ataos Leisey, 
deceased. ' 

. Oj«: Pen— nig, trustee of Jesse Ytmdt. 

William Good, testamentary trustee of Elfzabetb 
Frederisk; deceased. 

Geo. W. 8a wvtllev administrator of Blixitbeth: Saw- 
.villetUeesased. 

Henry K. Martin and Frank K. leftover, aAntln is- 
tnuoTSfof Adam Leftvert deoeased, 

Ell' W. Martin, administrator of Afraa' M. Buck- 
waiter, deoeased. 

.- Andrew L.and' Abrmnv L« Lane, executors ami trus- 
tees of Elizabeth Hes«,'deeeas*d. 

. Andrew L.ead Abram L. Lane, execueonrand trus- 
tees of Anna Hock, deceased. 

Jonathan Boyer end Geo. 8. Geyer; executors of 



John B. Stauffer, executor oi tfoon Bufttfcnder, 



John H. Zeller, administrator of David Walter, de- 
Christian D. Simons, surviving executor* of Cforls- 



Joseph G. Shearer, administrator of John G. Gar- 
ber, deceased. 

Luzetta Lehn, surviving executor of Catharine 
Furlow, deeeased. 

John H. Zeller, administrator of -George 9ehau- 
manh, deceased. 

Frank B, Benfz v administrator of Ellas Heirtz, de- 
ceased. 

W.W,Nevin.exeeot or of Martha J.Nerin.deoeased. 

W. F. Beyer, administrator of Dr. Levi Huber, do- 



H. C. Eritz, administrator of Edmund J. Fritz, de- 
ceased. 

Anna- M. and Josteh Landjs, executes* ot. Fanny 
Stauffer. deceased. _ 

Anna M. Landls, administratrix c. t. a, ot Veronica 
Stauffer, deceased. 

EmUy M. Marnlej executor and tnsstee under the 
H< 



Biuuv MX. m*mt tF**>* *«*w 

will of Henry Swentzel, ^ _ 

Lorenz Kolde anyd Bumia Nolde, executors of John 
8. Korae. who was one pftbe executors of Christian 



aTm. Berr, administrator of Mary Hem teeeased. 

J. A. and J. H. Boyer, executors ot Joseph Boyer, 
d eoee ecdi 

Edward McPberspn, surviving executor ot Thad- 
deus Steven*; aeoeased. ^ 

Daniel 8. Graen v , surviving executor of Christian 
Keller, deceased. 

David W., Amos W., and Abraham W. Herr, exec- 
utors of Michael G. Harnish, deceased. 

Emma C.Tobias and J. Z. Uerbart, executors of 
Bev. D. C. Tobias, deceased. _ 

Leander O. Wright, administrator of Sidney p. 
Killough, deceased. 

Samuel Echternach and John B»Befcm, executors 
of William Echternach. deceased. 

Henry Gahr, executor of Samuel Hostetter, de- 
Abraham Lutz, administrator d. b* n, c. t, a. of Ed- 
ward Lutz, deceased. 

Daniel Smith, administrator of Anna Smith, de- 



bamuel Pence^a<3m*nte1ira^>r C t. a> of A*cob,Gor- 
ner, deceased. 



John B. Biasinger and Jacob J. Weh, executors of 
PhiUppina Blsslnge v, >deeeased. 

Henry K.fliestand, administrator of Paimy Hies- 
tand, deoeased* 

Chas. H. Locher, administrator c. t a. of Mary E. 
if _ EvaJns. deoeased. 

David S. Landls,* Jr., guardian of Amanda Den- 
linger. 

Joseph Wenger and Peter Wenjger, executors of 
Martin Wenger. deceasedv 

Jacob C.and Henry C. Smith, executors of William 
Smith, deeeased. 

J. B. Smucker. executor of John 8m u eke r, deceased. 

Daniel G. and Adam L. ESpensbheid, executors ot 
Henry B. Espenschetd, deceased, 

Amanda Btoser, admlntotratrix of Levi N. Bisser, 
deoeased. 

Elizabeth Boll, administratrix of Anderson Boll, 
deoeased. 

John Hober, adntinistrator of James MeFalls, de- 
oeased. 

G. A. Kemper, guardian of fllHe Mullen. 

G. D. Schrelner, executor of Susan Bollinger; de- 
oeasted, 

Ellas Schrelner, executor of Catharine Spoon- 
bower, deceased. 

Samuel Eshleman and Peter Hettinger, executors 
of P. 8, Eshleman, deoeased. 

John H. Hoes and Peter B. Hess, adminis tr a to r s ot 
John B. Hess, deoeased. 

John Galbreath, administrator of Sophia Belim 
deoeased. 

Rachel Meily, executor of George Melly, deoeased, 

Jonm B. Brb\ aAmiatetVSJlor of ibebeoea Achey, de 
ceased. 

. Frey w. granexopyeat 
deceased. 

Jonn K^ Zoom tnstnmimtnry trustee of Sutanna 
and John Adams. 

8. Melissa MoConunon, adnrhrtStratrfx of J. Patter- 
son McCommon, deoeased. 

Emma. G. Blnn,eXeouttrtJi Of Joseph P. Kuser, de- 
George F.. Wagnets executrix ot Catharne Goes, 

, Ellas H. Meev and Danrtd N. Landls. executors of 
John Bohrer, deceased. 
IT. a Stoumeu, adortttstrauw of John P. Howard, 

Daniel B. Myers, Gee;- H* - and ' Geo/ W. Leatnan, 
executors of George Leaman. deoeased. • 

Lev4 L, Eagle, admlnistratbr of Martha L. Angle, 
deoeased 

John W. Btvnaatt, exeeuter of Jaeob Barnhart, 
deceased. 

A. Brnbaker, admlntstawtor of Anna b. Bhenk, de- 



rof Mary E; KrauSkop 



Gea 8. MeCom*, adnsr*tetra«er Of WilHstn Mo- 
Comb, deoea&ed. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



Daniel G. and Adam L. Espensbeld, administra- 
tors of Mary Ann Espensbeld, deceased. 

J. B. Aieuhaussr, executor of Elisabeth 8haw, de- 
ceased. 

Valentine Andes. 8r., and Valentine H. Andes, ex* 
ecntOTS of George Andes, deceased. 

A. J. Groff, administrator d. b. n. of Martha E. 
l»efevre, deceased. 

George Eby, administrator of Anna Eby, dsoea-ed. 

Jacob D. Witters. John D. Witters and Samuel 
Gerber, executors or George Witters, deceased. 

Ben ben L. Rlsser, guardian of Elmer M. Brown* 

Ephralm Goss.exeoutor of Elizabeth Goss,deoeased. 

Jacob K. Nlssly, one of testamentary guardians of 
Frank N ., Lizzie N. and Ruth N. Mum ma. 

Henry Z. Martin, guardian ot Abraham Sander. 

Henry W. Sohlegelmileh, administrator of Daniel 
Eiehl deceased. 

John B. Herr, administrator of Mary Herr. de- 
ceased. 

H. H. Blngeman, administrator of John B. Kberly, 
deceased 

Emanuel D. Boath, oxeoutor of Margaret Klugh, 
deceased. . 

Barbara Herr, administratrix ol Francis Groh, 

Geo. 8. and Samuel S. Becker, executors of John 
Becker, deceased. 

Daniel S. Will, executor of Henry Horst, deceased. 

Weaver Mussel man and B. F. Buck waiter, execu- 
tors of Henry Musselman, deceased. 

Howard L. Townsend, trustee of Eleanor M. Gal- 
lagher. 

John Shank, administrator of Thomas Costello, 

Jacob W. Nolt. guardian of Ellen Brubaker. 

Frank Sohillott. guardian of George A. l^eonard, 
Margaret and Elizabeth Shillow and Margaret 
Mauliok. 

George Miller, executor of George Baum, de- 
ceased. 

Jacob 8. Mumma, one of the testamentary guar- 
dians of Frank N., Lizzie N. and Ruth N. Mumma. 

Peter B. Kohrer, surviving executor of Jacob 
Bohrer, deceased. 

Amos Gilbert, executor of Philip Wilson, de- 
ceased. 

A. J . Eberly, Esq., executor of Benjamin 8ohaubel, 

A. J. Eberly, surviving executor of Robert A. 
Evans, deceased. 

Lydia Hoffman, administratrix of Israel Hoffman, 
deceased. 

Moses Groff; administrator of Fanny Groff, de- 
ceased. 

George Bear, administrator ot Levi H. Bear, de- 
ceased. 

J. B. Stroh, guardian of minor children of Martha 
Young, deceased 

Theodore Trout and Amos H. Christ, executors of 
Henry B. Trout, deceased. 

John Pennypacker, administrator of Benjamin F. 
Wolf, deceased. 
Jacob B. Beddig, executor of Christian Myers, de- 
Sarah A, Villee, executrix of H. W. Villee, de- 
A. C. Beincehl, executor of Rebecca Cameron, de- 
H. 8. Stehman, executor of Elizabeth Btohman, de- 

Sebastian Boot, administrator of WBhelmina Root, 
deceased. 

James H. Kennedy, administrator of William 
Kennedy, deceased. 

John L. Doner and D. F. Longeneoker, adminis- 
trators of Benjamin B. Herr, deceased. 

Catharine K. Eckman, administratrix of John 
Eckman, deceased. 

Jacob Burner, executor of Susanna Stoner, de- 
ceased. 

Frederick Weber, executor of Gottfried Weber, 

Sam Matt Frldy, administrator of Elizabeth Bern- 
thelzel. deceased. 

John R. and George P. Russell executors of Abratu 
W. Russel, deceased. m _ 

M. B. Musser and Amos H. Engle, executors ot 
Jonas H. Mumma, deoeased. 

David H. Miller, executor of John Miller, deoeased. 

Rudolph and Obed 8hlrkand 8imon R. 8nyder.exe- . 
outors and trustees under wilt of Jacob H. Shirk, 
deoeased. 



Henry Loose and B. B.Fllckinger, executor* of Da- 
vid Loos, deoeased. 

J. A. 8tober, surviving executor of Edward Druok- 
enbrod deooasod. 

Anna* R. Mumma, administratrix of Catharine 
Hoffman, deceased. 

Mary E. Brown, executrix of George W. Brown, 
deoeased. 

Elizabeth Reese, administratrix of Thomas Bakes, 
deceased. 

Aldus and Mary M. Aument, administrators ot 
Ellas Aument. deceased. 

Eva Pownall and Hannah S. Parson, administra- 
tors of 8ophla C. 8medley, deceased. 

Eva Pownall and Hannah S. Paxson, administra- 
tors of Thomas Smedley, deoeased. 

E. H. Burkholder, executor of Eliza A. Bare, de- 
ceased. 

Ivin 8. and Albert B. Bear, executors of Grabill 
Bear decea s e d* 

Leonora Kllburn, administrator of Francis H. Kll- 
bnrn, deooasod. 

H. 8. Danner, administrator ot Daniel K. Imber, 

Henry Rombaoh, executor of Catharine Rombach, 
deoossod 

A. Lincoln and Alfred W. Mover, administrators ot 
B. D. Moyer, deoeased. 

GEORGE 8. GEYRR. 

mayS5-U Regiaier. 



garter Qotxct. 



In the Court of Common Pleas of Lancaster 
county. 

Notice Is hereby given that an application 
will be made to the said Court on Monday,' the 
15th day of June, A. D. 1891, at 10 o'clock 
a. nu. under the " Corporation Act of April 29, 
1874," and the supplements thereto, by James 
C. Wiley, John E. Snyder, William M. Slay- 
maker, J. Harry Qerhart, Harry B. Leibley, 
Abraham Bitner, Edward Bitner, Arthur Board- 
man, William R. Brinton, George H. Calder, 
Israel Carpenter, James H. Donnelly, Walter' W. 
Griel, George II. DeHaven, James C, Leman, 
William L. Marshall, Chas. D. Myers, John B. 
Peoples, John B. Roth, Jr., Albert A. Shaub 
and Albert Zecher, for the charter of an in- 
tended corporation to be called the "Cones toga 
Boat Club," the character and object of which 
is the maintenance of a club for the encourage- 
ment and development of boating and other 
athletic sports and for social enjoyment, and for 
these purposes to have, possess and enjoy all the 
rights, benefits and privileges conferred by said 
Act and its supplements. 

JOHN E. SNTDER, 
WM. R. BRINTON, 

may25-4t Solicitors. 

QxoU**ioMt $trte. 

ATTORNBYS-AT-LAwT 
a. M. NORTH, 



Columbia, Pa. 



A. J. EBERLY, 



LancaHteT. Pa. 



WILLIAM D. WEAVER, 

No. 47 E. Grant St., . Lancaster, Pa. 

WALTER M. FRANKLIN^ ~~ "" 

Lancaster, Pa. 
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fact that in nearly, if not quite, all of 
them, the expression that a judgment 
against a married woman is void upon its 
face, and therefore incapable of being 
cured by extrinsic evidence, unless the 
special facts out of which her liability arises 
appear on the face of the record, is used 
with respect to cases in which the cover- 
ture of the defendant appears on the face 
of the record, and if in any of them it was 
not so apparent, the distinction was not 
brought to the notice of the court, and was 
not involved in the case. 

While we are bound to follow the opin- 
ion of the Supreme Court as to the very 
matter decided, we are not permitted to 
accept all the expressions in the opin- 
ion, used arguendo, and often, as in this 
case, without special examination of the 
point, in discharge of our own responsi- 
bility. 

There is, however, an important differ- 
ence between the Act of Assembly under 
consideration in Baker vs. Singer Mfg. 
Co., and that which we are now consider- 
ing. The Act of February 29, 1872, pro- 
vides only that 4 * all contracts made by 
married women in the purchase of sewing- 
machines for their own use shall be valid 
and binding, without the necessity of the 
husband joining in the same." The Act 
of 1887 removes the disabilities of married 
women in certain cases in to to. Within 
the limits marked out by the Act, she is, 
in the most explicit language, authorized 
to act as a feme sole, **as if she were not 
married." And she is declared capable 
of suing and being sued upon contracts 
made by her under this Act "in all re- 
spects as if she were a feme sole." 

We are of the opinion, therefore, that 
a judgment against one who does not ap- 
pear on the face of the record as a married 
woman cannot be 6tricken off as void, by 
merely showing, by evidence dehors the 
record, that the defendant was in fact 
married at the time of signing the note 
and warrant of attorney, and of entering 
judgment, where the same evidence dis- 
closes that the note and warrant are valid 
and binding, by virtue of the provisions of 
the Married Persons' Property Act. 

Rule discharged. 



C. P. OP LACKAWANNA COUNTY. 

Toolan vs. Morrison. 
Capiat — Return of non est inventus. 

A return of nan est inventus is applicable only 
to a capias. It can be only served on the indi- 
vidual against whom it is directed, while there 
are several methods of serving either a summons 
or a scire facias. 

Certiorari. 

Burr j for plaintiff. 

Gritman, for defendant. 

Connolly, J. This was a scire facias 
to revive a judgment obtained by defendant 
in error against plaintiff in error before J. 
6. Thompson, alderman, on the 17th day 
of December, 1880, for the sum of three 
hundred dollars. On the 11th of Decem- 
ber, 1890, a scire facias was issued on 
said judgment, and the constable to whom 
it was directed made return that he could 
" not find Charles Toolan in the State of 
Pennsylvania." On the 18th of December, 
1890, an alias scire facias was issued, to 
which the constable made return as follows: 
44 1 retura this writ, have made diligent 
search and the defendant cannot be found 
in Lackawanna County." 

Upon these returns judgment was en- 
tered against Toolan, the plaintiff in error. 
It is very plain from the wording of these 
returns that they amount in law to a return 
of non est inventus. Among other ex- 
ceptions to the record in this case filed by 
the plaintiff in error was one to these re- 
turns. For all practical purposes it is not 
necessary for us to consider any of the 
exceptions, save that one which is directed 
to these returns. 

The return of non est inventus is appli- 
cable only to a capias, 34 Pa., 134. The 
reason for this is very apparent. A 
capias can only be served upon the indi- 
vidual against whom it is directed, while 
there are several methods of serving either 
a scire facias or a summons. Judgment 
upon a sci. fa. quare ex non is not simply 
an award of execution, it is also a judgment 
quod recuperet, 74 Penn'a., 300. For 
these reasons the plaintiffs second exception 
is sustained and the judgment of the alder- 
man reversed at costs of plaintiff below. 
Lackawanna Journal, 
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Ionia Savings Bank to, McLean et al. 
(Syllabus.) 

A policy of life insurance taken out by 
a man in his own favor becomes part of his 
estate and subject to the claims of credi- 
tors precisely the same as his other prop- 
erty. Such a policy is "property;" a 
chose in action. 

The assignment of such a policy to a 
daughter when a man is insolvent is illegal 
and a fraud upon creditors ; the distinction 
being clear between a policy take,n out 
tinder statute law for the benefit of wife or 
children and one taken in one's own name. 
Whether the creditors knew of the policy 
or not is not material ; it is a part of the 
•estate. 

A daughter living as an ordinary mem- 
ber of her father's family, and without any 
express contract for hire or wages, has no 
special claim that such a policy is trans- 
ferred to her for a valuable consideration. 

Supreme Court of Michigan. 

Ins. Law Journal^ Vol. XX , No. 5 
<p. 439). 



Bach to. Burke. 

(SYLLABD8.) 

Actions at law — Agreements of parties 
con cern ing — A greemen te to discon- 
tinue — Authority of the court over — 
How exercised. 

An agreement between the parties to an 
action at law, upon a good consideration, 
to discontinue the suit, known to and ac- 
quiesced in by the counsel, is within the 
summary jurisdiction of the court to enforce 
by rule. 

It is, however, within the discretion of 
the court whether they will do so or not. 
A refusal to enforce the agreement is not 
reviewable by the Supreme Court, for 
there is no judgment to which a common 
law writ of error would lie, and the case is 
not within any of the special appeals al- 
lowed by statute. 

S8 W. N. (7., 18+. 

•Supreme Court. 



Liability of Telegraph Companies for Errors 

in Sending and Delirtrtng Messages— 

Recent Decisions. 

Two recent telegraph cases contain some 
points of interest. 

In Western Union Tel. Co. v. Virginia 
Paper Co., in the Supreme Court of Ap- 
peals of Virginia, 12 Southeastern Re- 
porter, 755, the essential facts were as 
follows: "During the time covered by the 
evidence the plaintiff was a member of the 
'Union Straw Board Association/ which, 
on the 13th and 14th of February, 1889, 
was in session at Toledo, Ohio, at which 
meeting the question as to the prices to be 
put upon straw boards was taken up and 
discussed with considerable feeling. It 
was the duty of the general manager, 
James E. Hayes, to immediately notify by 
telegraph the members and agents of the 
association throughout the country of all 
changes in the prices fixed upon. Ac- 
cordingly, on the 13th of February, Hayes 
sent to the plaintiff, through the defendant, 
the following message: * Price advanced 
to $70. Takes effect immediately.' This 
message was received at the office of the 
defendant, in this city, after midnight of 
that day, and was delivered to the plaintiff 
on the morning of the 14th. About 1 
o'clock P. M. of the last mentioned day 
the plaintiff received through the defendant, 
a second message from Hayes, dated the 
same day, which was in these words: 
4 Resolution advancing prices rescinded. 
Prices remain as before.' About midnight, 
of the same day there was sent to the resi- 
dence of Mr. .Montague, the president of 
the paper company, in this city, from the 
office of the defendant, what purported to 
be a third message from Hayes, the body 
of which was an exact duplicate of the first 
message above mentioned, and which, 
therefore was in these words: i Price ad- 
vanced to $70. Takes effect immediately.' 
This message, although supposed to be an 
original message, was in fact a duplicate of 
the first, and was sent out from the defend- 
ant's office by mistake. One of the de- 
fendant's witnesses explains that it was 
ordered from Baltimore, the last relay 
office on the defendant's line between To- 
ledo and this city, in order to suply a 
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missing number from tbeir message files in 
•the office here, and that by mistake it was 
*ent from the operating room to the busi- 
ness room, where it. was sent out and de- 
livered the night it was received. The 
president of the paper company, however, 
supposing it to be an original message, and 
toeing aware that the Straw Board Asso- 
ciation was in session, and that it was 
discussing the matter of prices, concluded 
-that prices had been first advanced to $70 
per ton, then put back to the old figures, 
and again advanced to $70. Accordingly 
he the next day advanced the price on 
straw boards in this city to $70, and after- 
wards refused several orders at the old 
price, which orders, had they been filled, 
as they would have been but for the delivery 
of the duplicate message, would have 
yielded the paper company in commissions 
$567.89. It was not until several days 
afterwards that the error was discovered." 

The defendant was held liable for the 
damages shown to have resulted from such 
mistake on the part of its employees. The 
principal defense raised was contributory 
negligence, which was overruled. The 
opinion is too long to be quoted entire. 
It is worthy of careful perusal, as an 
adequate idea of the reasoning of the court 
could not be conveyed by excerpts. 

In Western Union Tel. Co. v. Liddell, 
8 Southern Reporter, 510, it appeared that 
the plaintiff sent, by a negro messenger, 
to the telegraph office, a message written 
on a blank leaf torn from a memorandum 
book. There was no proof that any word 
was spoken, either by said messenger or 
the defendant's employee, as to the trans- 
mission of the message, or of any payment 
made or tendered for the same. It was 
held that defendant was not liable for any 
alleged damage resulting from failure to 
forward dispatch. On this point the court 
said: "The mere delivery of a message 
contained in a writing, addressed to Mo- 
Bride, at Greenwood, and signed by the 
plaintiff, on a leaf torn from a little blank- 
book, without any word spoken either by 
the plaintiffs messenger or the company's 
operator, touching the sending of the mes- 
sage, and in the absence of any payment 
made or tendered of the charge for trans- 



mission, must be held insufficient to create 
a liability against the defendant company 
for failure to send such message. It is 
more than doubtful if the company's oper- 
ator ever realized, until the company was 
sued in this action, that the paper handed 
him on that Sunday morning was a tele- 
graphic message. That the negro who re- 
ceived the paper from the plaintiff delivered 
the same to the operator is, most likely, 
tjrue, on all the evidence ; but there is no 
evidence that the operator then opened the 
note, or that he had any reason to believe 
the paper thus handed him was a telegram 
designed to be transmitted by him. We 
said in the case of Telegraph Co. v. Doaier, 
67 Miss., 288; 7 South. Rep., 325: 'It 
is common knowledge that messages are 
required to be written, and upon the blanks 
of the company, and it would be hazardous 
to pursue any other course. ' To this is to 
be added that the rule of the defendant 
company requiring prepayment of messages 
desired sent is a reasonable regulation, and 
the observance of it may be insisted upon 
by the company in its dealings with the 
public. In the case before us the reoord 
confessedly shows that the plaintiff very 
well knew of the existence of this regu- 
lation/' — N. F. Law Journal. 



Disqualification of Grand and Petit Jurors. 

A case presenting a very curious situa- 
tion of affairs has recently been decided in 
the courts of Massachusetts, and is now on 
its way to final settlement in the Supreme 
Court of the United States. The facts are 
briefly as follows: The county of Nan- 
tucket comprises and is coterminous with 
the town of the same name. In 1888 the 
selectmen of the town discovered that the 
town treasurer, one Brown, had been frau- 
dulently obtaining money from the town 
for a number of years by means of forged 
vouchers. A town meeting was immedi- 
ately called, which was very largely at- 
tended by the voters of the town, and at 
which it was unanimously decided to take 
steps toward having Brown prosecuted. 
Accordingly, at the next session of the Su- 
perior Court for the county of Nantucket, 
a grand jury, drafted by the seleetmen at 
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a town meeting called for that purpose, 
brought in an indictment against Brown for 
forgery. The trial jury was also drafted 
by the selectmen in like manner. Before 
pleading to the indictment, the defendant 
asked the judge to rule that the grand jury, 
by reason ot bias and interest, was not 
competent to make the presentment for the 
crime ; and the trial jury was objected to 
for the same reason. The Court refused 
so to rule, and the defendant excepted. 
The Supreme Court, Commonwealth vs. 
Brown, 147 Mass., 585, upheld the ruling 
of the trial judge, on the ground that the 
interest of the jurors in both cases was not 
sufficient to incapacitate them, and that the 
interest of the selectmen was not sufficient 
to render the draft illegal. In the course 
of the opinion the Court remarked that the 
defendant could not have been indicted in 
any other county than Nantucket. 

The exceptions being overruled, the de- 
fendant pleaded to the indictment, and a 
verdict was found against him. After the 
trial had begun the defendant's counsel 
learned for the first time that some, if not 
all, of the members of both juries had been 
present at the meeting at which it was 
voted to prosecute Brown, and had voted 
for the prosecution. He immediately filed 
a plea of exception to the jurisdiction, on 
the ground that the members of both juries 
were incompetent, because of their partici- 
pation in the town meeting; that under the 
circumstances of the case it would be im- 
possible to get an impartial jury in the 
county of Nantucket ; and that the present 
trial, and any trial by the court in that 
county, would be in violation of the consti- 
tution of Massachusetts, and of the Four- 
teenth Amendment of the Constitution of 
the United States. The Supreme Court, 
Commonwealth vs. Brown, 150 Mass., 334, 
overruled the exception. The Court held 
that the plea amounted to a motion in 
arrest of judgment, and that the objection 
to the jurisdiction on the above grounds, 
not appearing on the record, could not be 
brought before them. 

The conviction was therefore affirmed, 
the defendant was sentenced and im- 
prisoned. Two weeks later his counsel 
obtained a writ of review from a court of 



the United States, and die defendant was 
released on bail. The case is now docketed 
in the United States Supreme Court, 
where, unless advanced, it will not come 
up for three years. It is not altogether 
unlikely that that court may decide in favor 
of the defendant Brown, and in that event, 
as it is admitted that he cannot be tried in 
any other county, the Legislature of Massa- 
chusetts will have the question forcibly 
presented, whether some change in the 
judicial system of the county of Nantucket 
is not desirable. — Harvard Law Review. 



There never was any doubt as to the 
gross impropriety and bad taste of express- 
ions of personal conviction as to the guilt 
of an accused person by the attorney con- 
ducting the prosecution in his address to 
the jury. The district attorney is a quasi 
judicial officer. It is not his duty to con- 
vict at all hazards. Nor is his personal 
belief of any weight or concern. His 
representative, whether he be an official 
assistant or an attorney employed by the 
prosecutor and conducting the case under 
the leave of the district attorney* stands in 
exactly the same relation. The profess* 
ional sense of the impropriety of such 
demonstrations, as well as their substantial 
unfairness, has been quite recently rebuked 
by two courts of great respectability. " It 
is not proper, " says the supreme court of 
Michigan, in People vs. Hess, 38 N. W. 
Rep. 1 81 , " for the prosecuting officer to tell 
the jury that he believes the defendant 
guilty, as his belief is not evidence in the 
case." In Raggio vs. People (111.), 26 
N. E. Rep., 377, on the other hand, a 
conviction was reversed in part upon the 
ground of his having done so. 

Crim. Law Journal. 

But how about the following language 
said to have been spoken in a Detroit 
court by an accused man's counsel, and an 
ex-judge at that? "I have seen that the 
prisoner had a fair trial, and that all his 
rights were preserved. Gentlemen of the 
jury, I believe him guilty, and he ought to 
be hanged.' 9 That is worse than bad taste : 
The lawyer who made that speech ought 
to be disbarred. 
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C. P. OF LANCASTER COUNTY. 

In re Henry Gehman, alleged habitual 
drunkard. 

Habitual drunkard — Inquest — Disagree* 

ment of jury — Costs. 

Where the jury, in an inquest as to an al- 
leged habitual drunkard, failed to agree upon a 
verdict and were discharged by the commis- 
sioner, an alias commission will be issued on the 
original petition at the request of the petitioners, 
and the costs of the first inquisition will abide 
the return of the second. 

Trust Book 10, page 76. 

Rule to show cause why proceedings 
should not be stayed until costs of former 
proceeding are paid. 

B. Frank Eshleman and J. Hay* 
Brown, for rule. 

J. L. Steinmetz and R. M. ffouser, 
contra. 

November 3, 1883. Opinion by Liv- 
ingston, P. J. 

In this case, a petition was filed and 
presented to the Court, on September 6, 
1883, by sons of Henry Gehman, of Upper 
Leacock township, Lancaster county, al- 
leging that said Henry, Gehman is an 
habitual drunkard, and has by reason of 
habitual drunkenness become incapable of 
managing his person and estate, and is 
wasting and destroying his estate, &c. — 
Whereupon, the Court appointed Daniel G-. 
Baker, Esq., a commissioner, and issued to 
him a commission, authorizing and corn- 
Banding him, at a place and on a day to 
be fixed by him, to diligently inquire, by 
the oaths or affirmations of six good and 
lawful men of said county, whether said 
Henry Gehman is an habitual drunkard 
or not, and if found to be so t what lands 
and tenements he is seized and possessed 



of* &c, and to make return of the inqui- 
sition so ordered to be made, to the court, 
on or before the third Monday in October, 
A. D. 1888. 

In pursuance of which said commission, 
the commissioner issued his precept to the 
sheriff,, who, on September 25th, A. D. 
1883, caused to come before said commis- 
sioner as jurors, for said inquest, six good 
and lawful men of said county, as he was 
commanded. No return was made by the 
commissioner to the Court until after his 
commission had expired, but, on October 
29, 1883, he filed the following return: 
"That the jurors of inquest summoned by 
the sheriff in said proceeding sat and heard 
the witnesses produced by the petitioners 
and respondent, and upon due consideration 
they failed to agree upon a verdict, and 
were thereupon discharged by the commis- 
ioner on the 8th day of October, 1883." 
Whereupon, the petitioners ask that upon 
their original petition a new commission 
may issue, to inquire whether or not said 
Henry Gehman is an habitual drunkard. 

Counsel for respondent obtained the 
above rule to show cause why further 
proceedings should not be stayed until the 
costs of the former proceedings are paid 
by petitioners. 

There has been no inquisition found. The 
jurors failed to agree but the reason of their 
disagreement is not before us. They have 
not deigned to inform us whether in their 
judgment, Henry Gehman is, or is not, an 
habitual drunkard, nor is there anything 
before the Court, showing that there was 
not probable cause for the application. 
We have nothing before us to enable us to 
make a proper and equitable decision and 
direction, aB to the payment of costs, and 
therefore discharge the rule, and reserve 
the disposition of the costs in the case 
until called upon to make a final decree, 
after inquisition found and returned. 

Counsel for respondent, also, object ta 
the issuing of a new commission on the 
original petition, and cite in support of 
their objection, Brightly's Rep. 143, 
Hinchman vs. Riehie. 

In that case, however, there bad been a 
full execution of the commission, an iaqui-. 
saltan found and returned, and alter aon- 
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siderable litigntion it, with the proceedings, 
were set aside by the court. 

In the case before us, there has been 
nothing of the kind; the jury have failed 
to agree ; no inquisition has been found nor 
returned and no proceedings set aside, 
and, we see no valid legal reason why an 
alias commisssion may not be issued. We 
therefore order and direct, that an alias 
commission issue to the said Daniel G. 
Baker, commissioner, for the purpose of in- 
quiring whether or not said Henry Geh- 
man is an habitual drunkard, in accordance 
with the prayer of said petition, returnable 
on or before the 3d Monday in December, 
1883. 



C. P. OF LANCASTER CO. 

Herr vs. Binkley. 

Sheriff'* sale of real estate — Who entitled 
to rent on outstanding lease of prem- 
ises after sale. 

Where there is an outstanding lease of prem- 
ises in which the defendant in an executiou is 
the lessor, the purchaser and not said defendant 
is entitled to the rent from the tenant subse- 
quent to the delivery of the sheriffs deed. 

Jan. Term 1883, No. 6. 

Case stated. 

D. (?. EshlemaU) for plaintiff. 

S. H. Reynolds and W. M. Franklin, 
for defendant. 

January 13, 1883. Opinion by Living- 
ston, P. J. 

By the terms of the case stated, it ap- 
pears that plaintiff was owner in fee of 
certain real estate, in the city of Lancaster, 
Pa., a portion of which was leased to de- 
fendant. 

While defendant was in possession 
thereof, a writ of foreign attachment issued 
out of this Court at the instance of Jacob 
S. Shirk against Theodore W. Herr, to 
recover money loaned to said Theodore W. 
Herr, of April Term 1878, No. 73. 

That, on August 20th, 1881, judgment 
was obtained by Shirk against Herr, on 
scire facias sur assignment of breaches for 
$21,666 AV, to June Term, 1881, No. 51. 

That a Ft. Fa. was issued to January 



Term 1882, No. 11, upon which said real 
estate was levied on. 

That a writ of Vend. Ex. was issued 
to April Term, 1882, No. 18, and the real 
estate sold at Sheriff's sale to Jacob S. 
Shirk. 

That, on November 26th, 1881, an at- 
tachment ad. lev. deb., issued to December 
Term, 1881, No. 31, at the instance of 
said Shirk against Herr, and among others, 
the defendant, John L. Binkley, was made 
garnishee in said attachment. 

That the sheriff's sale of the real estate 
was held March 4, 1882, and sheriff's deed 
to Shirk confirmed April 25, 1882. 

That on April 25, 1882, the defendant, 
Binkley, was notified by Shirk the pur- 
chaser, at sheriff's sale, to quit the premises 
within three months. 

That, Binkley did not quit, but contin- 
ued in possession and is still in possession 
thereof. 

That Theo. W. Herr, plaintiff above 
named, demanded from Binkley the defend- 
ant payment of the rent for the premises 
for the said period of three months, 
amounting to $112^ which Binkley re- 
fused, and still refuses to pay him. And 
the question presented for our considera- 
tion is. — 

Is Theodore W. Herr, the plaintiff, 
under the above stated facts, entitled to 
recover rent from the defendant, for the 
period of three months, subsequent to the 
confirmation of the deed of the sheriff to 
Shirk the purchaser? 

The case stated does not inform the 
Court, why Binkley, the defendant refuses 
to pay, or whether or not it is because the 
entire debt of Shirk has not been paid, and 
those attachments have not been disolved, 
and are still pending. 

But, presuming that the debt and at- 
tachment of Shirk are out of the case, is 
the plaintiff entitled to judgment ? 

The law in speaking of the rights of 
purchasers at sheriff's sales, as landlords 
says (Act of June, 1830, §§ 119 & 120, 
Purd 663, PI. 149) : 

" If any lands or tenements shall be sold 
upon execution, as aforesaid, which at the 
time of such sale, or afterwards, shall be 
held or possessed by a tenant, or lessee, or 
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person holding or claiming to hold the 
same under the defendant in such execu- 
tion, the purchaser of such lands or tene- 
ments shall, upon receiving a deed for the 
same, as aforesaid, be deemed the landlord 
of such tenant, lessee or other person, and 
shall have like remedies to recover any 
rents or sums accruing subsequently to the 
acknowledgment of a deed to him as afore- 
said, whether such accruing rent may 
have been paid in advance or not, if paid 
after the rendition of the judgment on 
which such sale was made, as such defend- 
ant might have had, if no such sale had 
been made. 

" If, after notice shall be given of such 
sale, as aforesaid, such tenant, lessee, or 
other person, shall pay any rent, or sum 
accruing subsequently to the acknowledg- 
ment of such deed, and notice given him 
as aforesaid, to such defendant, such ten- 
ant, lessee, or other person so paying, 
shall, nevertheless, be liable to pay to the 
purchaser." 

Under this law the Supreme Court of 
Pennsylvania has said : 

"The purchaser's title is paramount 
under such judgment to the lease, and it 
is at his option to disaffirm the lease or 
affirm it, and avail himself of the legal 
rights and remedies of the former owner to 
recover the rent. He is substituted if he 
pleases, as landlord. The accruing rent 
runs with the land, and cannot be separated 
from it by the act of the debtor, before it 
is due, as against the purchaser under the 
judgment. The right to the current rent 
is a mere contingency, made indefeasibly 
subject to the will of the subsequent pur- 
chaser at Sheriffs sale by the Act of 
1836." (5 W. & S., 432.) 

" If rent is yet becoming due out of a 
term or portion of a term not yet complete 
when the purchase is made, it is rent ac- 
cruing thereafter within the meaning of the 
Act, and of the common law, and passes by 
the sale." (37 Pa. St., 137.) 

That, "rent which becomes due after 
the sale of the estate by the sheriff passes 
to the purchaser under the revised act of 
1886, which does not change the law in 
this particular from what it was under the 
act of April 6, 1802." (10 W., 362). 



That, "If, at the time of the acknow- 
ledgement of the sheriffs deed, there be a 
lessee in possession of the land, the execu- 
tion law of 1886, § 119, makes him a ten- 
ant to the purchaser, on the terms of his 
lease, and if the lease is of later date than 
the lien on which the sale is made, the same 
law, ^ 105, requires him to give up the pos- 
session, within three months after the pur- 
chaser shall choose to give him notice to do 
so, and to pay the purchaser all the rent, or 
the value of the use of the land, accruing 
after the acknowledgment of the deed, 
and all damages for unjust detention." 
(29 Pa. St., 69, Lowrie, J.) 

That, " the act includes all persons hold- 
ing under the owner whose title is sold, 
whether as tenants by express lease for a 
stipulated sum, or as occupants by posses- 
sion ; and wherever the owner could main- 
tain an action for use and occupation, the 
purchaser of his title can do the same." 
(51 Pa. St., 261, Agnew, J.) 

That, ** a purchaser of land at Sheriffs 
sale, upon receipt of his deed, is vested 
with the right of possession, as well as the 
right of property, and he may lawfully 
enter immediately, provided he does so 
peaceably." (97 Pa. St., 486., Gor- 
don, J.) 

That, " if the possession of the defend- 
ant in the execution, had been by a tenant 
immediately upon the delivery of the 
Sheriff's deed to the purchaser, by force of 
the statute, he would have become the 
landlord of that tenant, and had the de- 
fendant in the execution, after that, entered 
upon the land, he would have been a tres- 
passer." (Ibid.) 

Under the law as stated and laid down 
in the cases above cited, we are of opinion 
that Theo. W. Herr, the plaintiff, in the 
case stated, who was defendant in the exe- 
cution upon which the real estate was sold 
by the Sheriff to Shirk, is not entitled to 
demand or receive any rent arising out of 
said real estate, subsequent to the delivery 
of the Sheriff's deed to Shirk, and notice 
thereof by Shirk to Binkley ; and as the 
rent claimed in the case stated all accrued 
subsequent to the acknowledgment and de- 
livery of the deed by the Sheriff to the 
purchaser, we do now enter judgment 
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for the defendant John L. Binkley, in 
accordance with the terms of the case 
stated* 



C. P. OP CHESTER CO. 

Commonwealth ez rel. IHst. Att'y vs. West 
Chester. 

Mandamus — Removal of electric railway 
poles — Power of court and borough 
authorities — Implied powers of corpo- 
ration-— Constitutional law — Compensa- 
tion — Servitude — Streets — Obstruc- 
tions — Indictment — Act of May 1^ 
1889— Const., Art. 7, § 10. 

Mandamus is not the appropriate remedy to 
compel a borough to remove poles erected by a 
street railway company upon the sidewalks of 
the streets. A mandamus is not granted to 
undo an act already done. Indictment would 
seem to be the proper remedy. 

Nor has the court power by mandamus to re- 
vise or reverse the exercise of the discretion of 
municipal authorities granting permission to 
place poles on the sidewalks. 

An Act of May 14, 1889, authorizing the for- 
mation of companies for the purpose of con- 
structing, maintaining and operating street rail- 
ways by any power other than locomotive, con- 
fers power to use electricity and erect poles on 
the sidewalks, with the consent of the local 
authorities. 

Such a use of the street is not a new taking of 
the street, or the imposition of such additional 
servitude on the property of adjoining owners 
so as to entitle them to compensation ; and the 
absence of a provision in the Act of 1889, pro- 
viding for paying or securing damages, will uot 
render the Act unconstitutional under Article I, 
§10. 

April T., 1891. Return in natare of 
demurrer to writ of alternative mandamus. 

F. C. Hooton, for relator. 

Mandamus is a common law remedy and 
not an equitable proceeding: 3 Bl. Com., 
§ 109. The existence of an equitable 
remedy is no cause for refusing a manda- 
mus: Com. vs. Allegheny Co., 81 Pa., 
218; Phoenix Iron Co. vs. Com., 118 Pa., 
573; Tapping, Mandamus, § 22. See, 
also, Sterling's Ap., Ill Pa., 41; and 
Com. t;*. Pittsburgh, 84 Pa., 609. 

As to practice in mandamus: Phoenix 
Iron Co. vs. Com., above ; Jefferson Co., 
Treasurer vs. Shannon, 51 Pa., 221; Com. 
vs. Allegheny Co., 37 Pa., 234; Keasey 
vs. Bricker, 60 Pa., 9. 

The branch of the return which says, in 



effect, that if the Act does not give the 
power, mandamus is not the proper remedy, 
is hypothetical, and for this reason the 
court should quash the return and grant 
the writ: Tapping, Mandamus, ft 352, 
853, 372-4. 

If it is treated as a demurrer it is bad, 
for a demurrer cannot be filed by a de- 
fendant until after the relator has replied 
to his return: Keasey vs. Bricker, 60 
Pa., 9. 

The ordinance violates Artiole XVI, § 8, 
of the Constitution and is therefore void : 
Borough vs. Baughman, 21 W. N. C, 462. 

Allegations which are not traversed are 
admitted to be true : Tapping, Mandamus, 
ft 349, 350. It is therefore admitted that 
the wires are dangerous, and that they are 
to be put upon these poles. 

Mandamus lies to abate a nuisance, with- 
out the formality of indictment: Tapping, 
Mandamus, $ 171. It is no defence to an 
indictment for a nuisance that it would be 
beneficial to the public : Rees vs. Caldwell, 
1 Dal., 150. 

The footways in boroughs are under 
municipal control: Livingston vs. Wolf, 
136 Pa., 519. To be exercised in con- 
formity with the Constitution and laws: 
Paul vs. Carver, 26 Pa., 223; Kneedler 
vs. Norristown, 100 Pa., 368; Reiner's 
Ap., 100 Pa., 182; Livingston vs. Wolf, 
above. 

In Lockhart vs. R. R., there were no 
feed-wires over the footway, imposing an 
additional servitude. 

See, also, as to when mandamus will lie, 
Tapping, Mandamus, ft 74, 208; Kaine vs. 
Com., 101 Pa., 494. 

Butler $ WindUy for defendants* 

Mandamus lies only to enforce a right 
which is specific, complete, legal, etc.: 
Com. vs. Mitchell, 82 Pa., 348; Com. vs. 
Fitter, 186 Pa., 141. Never to check a 
threatened wrong: 7 U. S. Dig., 648. 

The relators are not suffering any legal 
injury, as the railway company has the 
right to erect and maintain the poles along 
the sidewalks, etc.: Lockhart vs. Craig 8k 
Ry., 21 Atl., 26; Taggart vs. Newport St.. 
Ry., 19 Ath, 826. See, also, Livingston 
vs. Wolf, 136 P*., 588. 
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There is a specific legal remedy by in- 
dictment for a continuing nuisance : Kead* 
ing wr. Com., 11 Pa., 196; Com* vs. 
McDonald, 16 S. & R., 402. 

Private rights cannot be considered here, 
the proceedings being in the name of the 
commonwealth. Equity will only restrain 
in case of a private trespass where the 
right is clear: Mirkill vs. Morgan, 184 Pa., 
155; Leckhart vs. Craig St. Ry., above. 

Mandamus will not lie where a full and 
adequate remedy exists: Com. vs. Super- 
visors, 29 Pa., 21. Mandamus would not 
reach the question of future danger. That 
and all other matters could be investigated 
and controlled by injunction. 

Demurrer lies where the plaintiff is not 
entitled to the relief sought: Brightly's 
Eq., 461-2. Objection to the jurisdiction 
cannot be taken after the defendant has 
answered on the merits: Brightly's Eq., 
461. Defendant will be allowed to answer, 
where demurrer is overruled: Brightly's 
Eq., 468; 3 Bl. Com., $ 446. See Rules 
of Sup. Ct.; Purd. Dig., Mandamus. 

April 27, 1891. Waddbll, P. J. 

We are asked by certain citisens, in be- 
half of the general public, to issue a wjrit 
of mandamus, requiring the authorities of 
the borough of West uhester to remove a 
large number of poles already erected by 
the West Chester Railroad Company upon 
the sidewalks of High and Market streets 
in the said borough. 

The reasons alleged for the issuing of 
the writ are that said poles have been 
erected without authority, and are to 
sustain, over the middle and along the 
sides of the streets named, one or more 
electric wires, which are to be used in 
connection with the railway for the pro- 
pulsion of the cars by an electric current: 
that said wires will be uncovered and will 
be crossed by numerous telephone and 
telegraph wires, and, because of the pow- 
erful current of electricity necessary to be 
carried over and along the wires of the 
railroad company, those telephone and 
telegraph wires will become dangerous and 
deadly to persons and property, if any de- 
rangement of said wires should, occur; that, 
by reason of these wires, the railway 
tweka are liable at times to be charged 



with electricity to such an extent ab tb 
seriously shock horses and other animals, 
and that cars propelled by the electric 
system frighten horses to an, unusual ex- 
tent, and will tend to prevent the streets 
named from being used for travel by 
horses. The relators further allege that 
they believe, if these poles were removed, 
it would take away from the railway com- 
pany the means by which it could set up 
and maintain the applianoes whioh make its 
system dangerous to the public, and would 
compel the railway to either put its wires 
under ground or cause it to employ other 
motive power. 

The respondents, in return to the alterw 
native mandamus issued upon these various 
allegations, answer and say that these poles 
were erected by the West Chester Railway 
Company under and by virtue of the au- 
thority given them under the provisions of 
the Act of May 14, 1889, after having ob- 
tained the consent of the borough authori- 
ties to construct, maintain and operate a 
railway upon the streets designated ; and, 
further., that, if such authority is not given 
by said Act, they have not obeyed the 
mandate of the writ, because such a writ is 
not the proper proceeding, under the facts 
alleged, to compel the removal of the poles, 
nor is such a writ the proper writ to pre- 
vent the danger contemplated from the use 
of electricity, as is specifically described in 
the petition of the relators. 

The relators thereupon reply to this re- 
turn and say that the Act of Assembly re- 
ferred to, and the ordinance granting the 
railway company power to erect the poles, 
are unconstitutional and void, because 
neither provides that damages shall be paid 
or secured to be paid to the owners or oc- 
cupiers of property along the streets named 
before the taking of their property, or in- 
jury done to, or destruction of, the same ; 
and, further, that they can properly pro- 
ceed by the writ of mandamus to compel 
the removal of the poles in question ; and 
they, therefore, ask that a peremptory 
mandamus may issue, commanding the bor- 
ough authorities to remove the same at 
once. 

It will thus be seen, two questions are 
presented for our consideration: 1st, 
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whether the Act of Assembly referred to, 
coupled with the consent of the borough 
authorities, confers any power to erect the 
poles, and, if so, whether the Act is con- 
stitutional ? and, 2d, if the Act does confer 
this power, and is constitutional, then, 
whether the facts alleged in the petition, 
and not denied by the return, are sufficient 
to authorize the court to direct the removal 
of the poles by mandamus ? 

We may say, at the outset, that, although 
a mandamus is a demandable writ of com- 
mon right, yet it will be granted only in 
extraordinary cases, when there would 
otherwise be a failure of justice : James 
vs. Com'rs, 13 Pa., 72; Reading vs. Com., 
11 Pa., 200. 

The Act of Assembly in question pro- 
vides "that any number of persons, not 
less than five, may form a company for the 
purpose of constructing, maintaining and 
operating a street railway on any street or 
highway upon which no track is laid, . . . 
for public use, in the conveyance of pas- 
sengers, by any power other than by loco- 
motive," etc.; and, further, that u no street 
passenger railway shall be constructed by 
any company incorporated under this Act 
. . . without the consent of the local 
authorities," etc. 

It is true, the Act does not expressly 
authorize the company to erect poles, nor 
does it make any provision for paying, or 
securing to be paid, any damages incurred 
by reason of the occupancy of the street 
for railway purposes. The company has 
the power, however, to build the railroad 
and convey passengers by any power other 
than steam. This authorizes, in our 
opinion, the use of electricity; and, in 
using electricity by overhead wire, the 
erection of poles appears to be necessary. 
They constitute a part of the system 
adopted by the company for the propulsion 
of their cars, and, having been erected 
with the consent of the borough authorities, 
must be allowed to remain, unless the Act 
of Assembly, under which the company 
and the borough authorities are acting, is 
unconstitutional, for the reasons stated ; or 
unless some other reason is shown for 
their removal; Livingston vs. Wolf, 186 
Pa., 533. 



As we have said, no provision is made 
for the payment, or securing the payment, 
of any damage done to the property own- 
ers. Such a provision, however, does not 
appear to be necessary. The street is al- 
ready dedicated to the public travel, and 
the building of a railway upon it does not 
appear to impose any additional servitude 
on the property of adjoining owners. 

What views may have heretofore been 
entertained by the profession upon this 
subject are now set at rest by the Supreme 
Court in their decision of Lockhart vs. 
Craig Street Railway Co., reported in the 
21st volume of the Atlantic Reporter. They 
hold that «« the construction of car tracks 
in the streets of a city, and the erection of 
poles along the sides thereof on which 
wires are suspended across and along the 
street, are not such a new taking of the 
street or the imposition of such additional 
servitude on the property of adjoining 
owners as will entitle them to compensa- 
tion," and the decision is not limited to any 
given number of wires, but is broad enough 
to include all the appliances necessary to 
the proper running the railway. The new 
use is not such an injury as is to be paid 
for. This being the case, it was not 
requisite that the Act, or the ordinance, 
should provide any means of payment for 
the alleged injury. We cannot say, there- 
fore, that the omission to do so renders the 
Act or ordinance unconstitutional, and we 
think the railway company had authority, 
under the Act, to erect the poles after they 
obtained the consent of the borough au- 
thorities to construct their road. 

Are the facts alleged in the petition 
sufficient, then, to authorize us to issue the 
writ prayed for? This constitutes the 
second inquiry. 

A mandamus is a commandatory writ. 
It lies where there is a clew legal right in 
the relator, a corresponding duty in the 
defendant, and a want of any other adequate, 
appropriate and specific remedy. It is in- 
voked for the enforcement of \ duties to the 
public by officers and others ^ho either ne- 
glect or refuse to perform them. He or 
they who demand it must, tin all cases, 
establish a specific legal right* to it, as well 
as show the duty of the defendants to do 
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what is demanded, and demonstrate the 
want of any legal remedy : Com. ex rel. 
Hamilton vs. Counoils of Pittsburgh, 34 
Pa., 49(5 ; Com. ex rel. Armstrong vs. 
Coni'rs of Allegheny Co., 37 Pa., 279 ; 
Phoenix Iron Co. vs. Com., 113 Pa., 570. 
The relators base their right to have their 
poles removed upon the allegation that 
they are to be used for the support of 
wires, which will, in turn, carry a deadly 
and destructive current of electricity. Yet 
this current is to be used to propel the cars 
of the railway company, as shown by the 
petition. It will thus be seen that the 
poles are a part of the appliances to be used 
by the railway company in operating their 
road. In fact, the relators concede that, 
if they are removed, it will compel the 
company to make use of some other 
means to operate their road. It is to 
be presumed that these matters com- 
plained of were all considered when the 
borough authorities consented to the erec- 
tion of the poles. As appears by the 
petition, it was necessary for the railway 
company to obtain the consent of the 
borough authorities before they could con- 
struct their road upon the streets in ques- 
tion ; and it further appears, by the peti- 
tion, that this consent was obtained on the 
30th day of August, 1890. Upon that 
day, the borough council passed an ordin- 
ance which, the petition says, among other 
things, provided that the company should 
nave the right to erect electric wires, poles 
and other appliances required to operate 
the railway. We are, therefore, justified 
in saying the borough authorities must 
have considered the propriety of erecting 
these poles for the use and purposes for 
which they have been erected. It was 
their duty to do so, and, after examining 
the matter, they consented to their erec- 
tion. In fact, they could only be erected 
after their consent was obtained. It could 
not have been given without understanding 
the object in view and considering the 
propriety of using the streets in the manner 
contemplated. The power to consent im- 
plies the exercise of deliberation and dis- 
cretion. When the legislature gave the 
borough authorities the. right to say 
whether or not a railway company should 



construct its road upon the streets of the 
town, it necessarily conferred upon these 
authorities discretionary powers, and they 
could only use this discretion by delibera- 
tion and the exercise of judgment. They 
were, therefore, acting in a judicial and 
not in a ministerial capacity, when they 
were considering the question ; and, when 
they authorized the erection of these poles, 
it was the result of their deliberative judg- 
ment. We are now asked to revise this 
decision and reverse it, by ordering them 
to remove the poles which they thus con- 
sented should be erected. This cannot be 
done. We have no such power. We 
might have compelled them to consider the 
question, but we could not then have 
directed their conclusions, nor can we re- 
vise them after they have been reached. 
As long ago as. 1812, and frequently since, 
the Supreme Court of this state has held 
that " when a person or body is clothed with 
judicial, deliberative or discretionary pow- 
ers, and he or it has exercised such powers, 
according to its discretion, mandamus will 
not lie to compel a revision or modification 
of the decision resulting from the exercise 
of such discretion, although, in fact, the 
decision may have been wrong, provided 
such decision was devoid of fraud or cor- 
ruption : " Griffith vs. Cochran, 5 Binn, 
87; Com. vs. Perkins, 7 Pa., 42; Com. vs. 
Mitchell, 82 Pa., 3&0; Runkle vs. Com., 
97 Pa., 328; Dechert vs. Com., 113 Pa., 
241. 

The matter is res adjudicata, and we 
cannot disturb it. The proper authorities, 
after full deliberation, have said that the 
poles should go up, and, in the absence of 
any allegation of fraud or corruption, we 
cannot say they must come down. A 
mandamus is not granted to undo an act 
already done. The validity of the act 
done cannot be tried in this way. " It is 
granted when that has not been done which 
should be done, but not for the purpose of 
undoing what has been done : " Short on 
Extraordinary Remedies, 250; Ex parte 
Burtis, 103 U. S., 238. We cannot say, 
therefore, that there is a clear legal right 
in the relators to have the poles removed, 
or a corresponding duty on the part of the 
defendants to remove them. If it should 
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be alleged that they are an obstruction to 
public travel and will become dangerous to 
people and property by reason of the use 
to be made of them, and, therefore, have 
beoome a nuisance since their erection, we 
would sfill be unable to order their, re- 
moval by a writ of mandamus. As we 
have seen, the relators must be without 
any other adequate, appropriate and 
specific remedy before they can invoke 
this writ. We must remember that the 
present application is in behalf of the pub- 
lic. The relators do not allege that they 
received any special injury by reason of 
the erection of the poles. Such an ob- 
struction of the sidewalk not being more 
injurious to them than it is to the citizens 
at large, an indictment is exclusively the 
remedy to abate it: Reading vs. Com., 11 
Pa., 201 ; Heffher vs. Com., 28 Pa., 114 ; 
Buck Mountain Coal Co., vs. Lehigh Coal 
& Nav. Co., 50 Pa., 100. 

Thus we see the relators would have a 
specific and adequate remedy for the re- 
moval of the poles, if they could now be 
regarded as a nuisance, and the court 
could not issue the writ here asked for to 
remedy this condition of things. Believ- 
ing, therefore, that the borough authorities 
were authorized to allow the erection of the 
poles in question, and did consent thereto, 
and that the Act of Assembly conferring 
this power is constitutional; and finding, 
further, that we have no authority to revise 
the exercise of this power, and that the re- 
lators have failed to establish a clear legal 
right to have the poles complained of re- 
moved, we must refuse to issue the writ of 
mandamus as prayed for. 

Writ refused. 

—Pa. O. C. R. 



The following anecdote of a minor light 
of the Irish Bench, though not precisely a 
"bull," pure and simple, belongs more or 
less to that fertile family. A wife had 
suffered untold cruelties at the hands of a 
barbarous husband, and in self defense she 
"took the law of him;" but just before 
the trial she relented, and told the Judge 



she wished to bate the punishment and 
the case to God. 

"I regret, my good woman," replied 
the great official, " that we cannoc do that; 
the case is far too important/' 



Judge Bttrkb, who came from Ireland, 
and was somewhat of a man in South Caro- 
lina, about the time of the Revolution, 
was famous for his unfortunate remarks 
upon the bench. On one occasion, having 
to pass sentence of death on a man who 
had been legally convicted, he concluded 
as usual with the words, "that you be 
hanged by the neck until you are dead." 
To this he feelingly added, " I am sorry 
for it, my friend ; it is what we must all 
come to." — O-reen Bag. 



North Carolina is a famous State for 
complaints of disturbance of religious wor- 
ship, and of nuisance caused by singing. 
Two recent cases reiterate this sensitive- 
ness. In State vs. Eirby, it was specially 
found that the defendant engaged in a fight 
near a church during public worship, that 
some one announced that fact in the church, 
whereupon the congregation ran out, and 
that the congregation while in church could 
not hear the fight. Held, that the defend- 
ant was guilty of disturbing public worship. 
In State vs. Roseman, it was held that a 
fine of $100 was excessive, when it appears 
that the prisoner having refused to stop her 
singing, which greatly annoyed the sick 
wife of the jailer, he cruelly beat her with 
a horse-whip. We would counsel the 
Wagner Operatic Companies not to go to 
North Carolina. — Albany L. J". 



"Gentlemen of the Jury," said a 
Minnesota Judge, determined to assist the 
jury, " murder is where a tyh is murder- 
ously killed. The killer in; such case is a 
murderer. Now, murder by poison is just 
as much murder as murder with a gun, 
piBtol or knife. It is the simple act of mur- 
dering that constitutes murder in the eye* 
of the law. Don't let the idea of murder 
and manslaughter confound you. Murder 
is one thing, manslaughter is* quite an* 
other," 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



241 



Lancaster Law Review. 



Vol.VIII.1 M0NDAY,JUNE29,1891. fNo. 81. 



$rphat\& <&owt. 



O. C. OP LANCASTER CO. 
In re Estate of John J. Evans, deceased. 

Orphans' Court — Jurisdiction of —Equity 
powers of — Partition at instance of 
alienee of the lien — When award will 
be set aside. 

The Orphans 9 Court has power to change, 
modify or revoke its decrees. 

While the Orphans' Court is essentially a court 
of equity within the limited sphere of its juris- 
diction, it is not hound by the rigid rules of 
equity practice or the elaborate forms of equity 
pleading. 

£. purchased at a sheriffs sale the undivided 
one-sixth of the real estate of an intestate dece- 
dent, it being the interest of one of the heirs and 
the court in partition proceedings awarded one 
of the purparts to E. The sheriffs sale having 
been afterwards set aside on exceptions filed ; 
Held, that a rule to revoke said award should be 
made absolute. 

Rule to show why the award of purpart 
No. 3 of the real estate of John J. Evans, 
deceased, to Eva It. Evans, alienee of 
Robert J. Evans, a son of said decedent, 
should not be set aside. 

A. J. Eberly and J. Hay Brown^ for 
rule. 

D. G. Eshleman and J. W. F. Swift, 
contra. 

June 20, 1891. Opinion by Patter- 
son, J. 

The award to Eva R. Evans of purpart 
"No. 3," asked to be revoked and set 
aside, was made on the 29th of January, 
1891, in proceedings had in the Orphans' 
Court of Lancaster county, in partition of 
real estate of John J. Evans, deceased. 
Parties in interest in the real estate of said 
deceased agreed upon and had three com- 
missioners appointed under the Act of As- 
sembly to divide and value the same, the 
purpart u No. 3 " being part of said real 
estate. That purpart contains 104 acres 
and 50 perches, and was sold by the 
Bheriff, to which sale exceptions were taken 



and filed. The said exceptions were duly 
argued, and the Court afterwards, to wit 
on the 18th of Aprxl y 1891, filed their 
opinion sustaining the exceptions, and set* 
ting aside said sheriff's sale. That sheriff's 
sale was made on a judgment obtained by 
John H. Fry against Robert J. Evans, 
one of the children and heirs of the said 
John J. Evans, deceased, and was levied 
upon his interest in said purpart " No. 3," 
which interest or share was the undivided 
one-sixth interest in the same. The writ 
to sell same to satisfy the judgment of said 
John H. Fry was issued on January 5th, 
1891, and the sale of said one-sixth inter- 
est was made on the 24th of January, 
1891, and said Eva R. Evans became the 
purchaser at said sale. When, therefore, 
the said sheriff's sale was in process and 
pending its confirmation, the several heirs 
of said deceased were ruled to come into 
Court on the 29th day of January, 1891, 
at 10 o'clock, a. m., of said day, to accept 
the real estate of said deceased at the val- 
uation made thereof, and part of said real 
estate was said purpart u No. 3." The 
said Eva R. Evans is the wife of the said 
Robert J. Evans. The said sheriff's sale 
was not confirmed on the 29th day of 
January, 1891, when the heirs were ruled 
to come into Court and accept, and on the 
second day after, to wit, on January 31st, 
1891, exceptions were filed to. the same 
which were argued to the Court, and as 
before stated the Court set aside the 
sheriff's sale. On the same day, to wit, 
January 31st, 1891, the present rule was 
granted by the Court, to sh6w cause why 
the decree awarding "No. 3" to Eva R. 
Evans should not be revoked. Now it 
will not be disputed that the Orphans' 
Court has jurisdiction to award an inquest 
to make partition on the application of a 
purchaser or alienee of the share or pur- 
part of one of the heirs of an intestate who 
died seised of real estate. That is the 
jurisdiction employed in the present case. 
The Orphans' Court is a Court of Equity, 
while it has not the general jurisdiction of 
such Court: hut within the limited sphere 
of its jurisdiction, it is essentially such, in 
its proceedings and decrees; while however, 
it is not bound by the rigid rules of Equity 
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j»rnctice, or the elaborate forms of Equity 
) lending, says Justice Bell in Johnston 
A|}1., 9. St. Rep., 416, an Orphans' 
Comt has power to control and correct its 
own decrees. In this case the party 
to whom "No. 3," was awarded was not an 
•alienee in the legal acceptation of the term ; 
she claimed to be by reason of having bid 
for that purpart at sheriffs sale, but that 
sale was set aside by the Court, and that 
position was lost to her, and she was not 
entitled to the award therefore when it was 
made. The award was made before the 
Sheriff's sale was set aside, and if that 
contingency had been apparent at the time 
her bid was accepted, the Court would 
not have decreed the property to her. She 
has paid no money out in consequence of 
the award made and has lost nothing, 
otherwise the Court would hesitate and 
protect her. But all the principles appli- 
cable to the case require that the decree, 
awarding to Eva R. Evans purpart "No. 
8" on the 29th day of January, 1891, 
should be annulled and set aside. And 
that the Orphans 9 Court has the power to 
change, modify, or revoke its orders and de- 
rees cannot be questioned. We must re- 
mark that the present application is in 
behalf of, and by, some of the co-heirs, who 
have a clear legal right to object to this 
premature award of a purpart, as no other 
adequate. and specific remedy is available. 
They maintain, and in that this Court con- 
curs, that the remedial jnstice here, which 
the Court is of the opinion should be af- 
forded to all the heirs or tenants in common, 
must be secured by the application of the 
equity powers comprehended and exercised 
by the Orphans* Court. There is no dis- 
pute about the facts involved in this case. 
We could extend this opinion with authori- 
ties at much greater length, but we deem 
it unnecessary. 

And the Court now, June 19th, 1891, 
order and decree that the order of this 
Court made the 29th day of January, 1891, 
decreeing and awarding to Eva R. Evans 
the said purpart " No. 3," containing 104 
acres and 50 perches, the real estate of 
said John J. Evans, dee'd is hereby re- 
voked, and set aside. Rule accordingly is 
made absolute. 



Common $leHS~£iw. 



C. P. OF LANCASTER CO. 
Borough of Mount Joy vs. rTarttnan, 

Boroughs — Power of to licence and tax 
non-resident dealers — Non-resident 
wholesale confectioners. 

A non- resident wholesale confectioner, who 
supplies local dealers, taking orders and filling 
them directly from his wagon, in the original 
packages, cannot be compelled by the borough 
authorities to take out a license, and a borongh 
ordinance so requiring is not valid. 

February Term, 1891, No. 54. . 

Case stated. 

Brown $ Hensel, for plaintiff. 

W. F. Beyer , contra. 

The following case stated was agreed 
upon and signed by counsel : 

t " And now, June 16, 1891, it is hereby 
agreed by and between the parties to the 
above suit that the following case be stated 
for the opinion of the Court in the nature 
of a special verdict : 

"The plaintiff, the Borough of Mount 
Joy, through its Councils and with the ap- 
proval of its Burgess, on May, 5, 1890, or- 
dained and enacted into a law an ordinance 
entitled ' An ordinance providing for the 
licensing and taxing of foreign dealers in 
merchandise and their agents and hucksters 
in Mount Joy Borough,' a copy of which 
ordinance is hereto appended and made a 
part of this statement marked ' Appendix 
A.' 

44 The defendant is a resident in and a 
citizen of the Borough of Middletown, 
Dauphin county, Pennsylvania, at which 
place he is engaged in business as a whole- 
sale grocer, confectioner and tobacconist, 
and for which he pays the usual State 
mercantile tax. He also runs a two-horse 
wagon, in which he conveys his goods from 
town to town, and sells his goods at whole- 
sale to retail dealers only, taking orders 
and filling them at the same time, directly 
from his wagon. He sells only in the 
original boxes or packages. 

44 It is admitted that A. C. Hartman, de- 
fendant, on December 12, 1890, sold stick 
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•candy at wholesale to B. E. Hiestand, a 
retail dealer in tobacco and confectionery 
in said borough, and delivered the same 
forthwith from his wagon and received 
payment. 

44 It is admitted that defendant has no 
regular place of business in the Borough of 
Mount Joy, and that he did not have a li- 
cense under the annexed ordinance to sell 
merchandise in the said borough at the 
time the above sales took place. 

" It is admitted that defendant was ar- 
rested on a warrant issued by F. A. Ricker, 
a justice of the peace, for violating said or- 
dinance in and by the above sale, and was 
•duly tried, convicted and fined the sum of 
iive dollars ($6), from which judgment he 
appealed to the Court of Common Pleas, 
-all of which proceedings, including entry 
;of appeal, are admitted to be regular. 

** If, under the facts, the Court shall be 
•of the opinion that said ordinance is valid, 
that the Borough has power to enact the 
same and that it applies to defendant, judg- 
ment to be entered for the plaintiff for five 
dollars ($5); but, if not, judgment to be 
entered for the defendant. 

" The costs to follow the judgment, and 
either party reserving the right to sue out 
a writ of error therein." 

APPENDIX A. 
Borough Ordinance. 
An ordinance providing for the licensing and 
taxing of foreign dealers in merchandise and 
their agents and hucksters in Mount Joy Bor- 
ough. 

Sbo. 1st. Be it ordained and enacted by 
the town Council of the Borough of Mount 
Joy that from and after the 16th day of 
May, A. D. 1890, all foreign dealers in 
merchandise, or their agents or hucksters, 
having no permanent residence in said bor- 
ough, shall apply to the Burgess of said 
borough for the privilege of selling and 
disposing of merchandise, either by whole- 
sale or retail, within the limits of said bor- 
ough, and shall pay a license for said privi- 
lege, at the following rates : For the sell- 
ing of dry goods for each day or fraction 
of a day, twenty-five cents for a person 
traveling on foot and fifty cents per day 
when traveling by horse or horse and 
wagon ; for selling groceries, tea, coffee, 



fish, oysters, melons, canteloupes, vege- 
tables, fruits, confectionery, candy, for each 
day or fraction of a day, fifty cents ; for 
selling chewing or smoking tobacco^ cigars, 
cigarettes, books, papers, soaps, or any 
other articles, twenty -five cents per day or 
fraction of a day ; for selling patent medi- 
cines or nostrums, for each day or fraction 
of a day, two and one-half dollars. 

Sec. 2nd. Any person or persons as 
aforesaid, failing to take out a license as 
provided by the first section of this or- 
dinance, shall be subjected to the pay- 
ment of a penalty of five dollars for each 
and every offense, to be sued for and re- 
covered by an action of debt, and upon 
failure to pay the amount of the judgment 
and cost of said penalty, to be imprisoned 
not exceeding thirty days, one-half of the 
penalty upon each conviction to be paid to 
the informant and the other half to be paid 
into the borough treasury. 

Ordained and enacted into a law this 
fifth day of May, A. D. 1890. 

Attest : 

Henry L. Stagee, Burgesn. 

Harry C. Sohook, Clerk. 

June 19, 1891. Opinion by Living- 
ston, P. J. 

An examination of the case as stated re- 
veals the fact that it is in principle identi- 
cal with the case of Borough of Mt. Joy 
vs. King & Co., 6 Lancaster Law Re- 
view, 345, and governed by the law. as 
there laid down. 

We do, therefore, in accordance with 
the case stated, now enter judgment for 
the defendant. 



C. P. OP LANCASTER COUNTY. 
In re Assigned Estate of Calvin Helm. 

Assigned estates— Inventory and appraise- 
ment — When will be set aside — Wife'* 
separate estate. 

Where in an assigned estate, the general in- 
ventory and the appraisement of the exemption 
both contain articles belonging to the separate 
estate of the wife which was reserved in the 
deed of assignment, a rule to set aside the in- 
Vi ntory and appraisement will be made abso- 
lute. 

Trust Book No. 18., page 147. 
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Rule to show cause why inventory and 
appraisement should not be set aside and a 
new appraisement made. 

J. C. Arnold) for rule. 

Brown ft Hensel, contra. 

The petition of J. Calvin Helm, on which 
the above rule was granted, set forth the 
following : 

44 That he and his wife by deed dated 
March 26, 1891, conveyed their property 
to John J. Long for the benefit of the 
creditors of petitioner. That in said deed 
of assignment his said wife, Alice B. Helm, 
reserved all her separate estate, and that 
the inventory and appraisement filed in 
said estate includes many articles that are 
the separate estate of the said Alice B. 
Helm. And that in the inventory and ap- 
praisement of goods set apart as the ex- 
emption of your petitioner, the following, 
which are claimed by and belong. to said 
Alice B. Helm as her separate estate, are 
included, to wit : [Here is inserted a list 
of articles valued at $198.] 

44 Your petitioner, therefore prays the 
Court that they set aside said inventory 
and appraisement of goods to him as his 
exemption, and order a new appraisement 
thereof to be made, and grant such other 
relief to your petitioner, in the matter, as 
may seem meet to the Court, and he will 
ever pray," etc. 

June 19, 1891. Opinion by Living- 
ston, P. J. 

An examination of the papers filed, and 
the testimony presented, satisfies the Court 
that this rule should be made absolute. 



C. P. OF LANCASTER CO. 

Swift vs. Aument. 

. Affidavit of defence — When not sufficient 
— Sci.fa. to revive judgment. 

An affidavit of defence on a scire facia* to re- 
vive a judgment, alleging that defendant had 
do notice of the judgment until three years 
after it was entered, and that he then notified 
plaintiff to secure the amount from a third party 
■who owed it and for whom defendant was 
merely security, is insufficient. 

August Term, 1890, No. 59. 



Rule for judgment for want of a suffic- 
ient affidavit of defense. 

J. W. F. Swift^ for rule. 
Brown ft Hen 8 el, contra. 

This was on a sci. fa. to judgment en- 
tered to November Term, 1871, No. 2 4 20. 
The judgment had been entered in Court 
on a transcript from the docket of a justice 
which was as follows : 

" January 1st, 1872, Summons issued, 
I. Bhoads const, returnable J any 8th 1872 
at 2 o'clock P. M. 

"January 4th 1872 returned 'served 
personally January 3rd by producing to 
deft, the original summons and informing 
him of the contents thereof. January 8t 
Parties appear. Plaintiff claims balance on 
promissory note at 9 months dated March 
18th 1869 signed by Clark Phillips and 
this defendant for $80iW, Clark Phillips 
being since deceased and his estate paying 
$17dfc leaving (including interest) $72i%. 
Defendant admits the claim Judgment pub- 
licly for Plaintiff for 72 Dollars and 98 
cents."* 

A rule to strike off the judgment having 
been dismissed by the Court, the defendant 
filed the following affidavit of defence: 

"And now August 16, 1890, comes H. 
H. Aument, defendant, and says he has a 
just and perfect defense to the whole of 
plaintiff's claim in the above case. The 
nature and character of which are as fol- 
lows: 

"He avers that the judgment on which 
this proceeding is founded was entered 
against him without his knowledge, and 
that he had no notice of said judgment for 
more than three years after the same was 
entered, and that plaintiff had an oppor- 
tunity to receive and secure payment of 
the claim on which said judgment was 
founded and had notice from defendant to 
secure and take payment of said debt 
from Clark Phillips, who owed the same, 
and for whom defendant was surety only; 
and that plaintiff neglected and refused 
to avail himself of the opportunity to do 
so, and by his own default said money 
was lost to him; wherefore defendant is 
not liable to him on this judgment or on 
any account. 
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"All of which defendant expects to be 
able to prove on the trial of the case." 

The plaintiff then took oat the above 
rule, filing the following assignments of the 
insufficiency of the affidavit of defense filed 
by the defendant: 

1st. The averment, that the judgment on 
which this proceeding is founded was en- 
tered against the defendant, without his 
knowledge, and that he had no notice of 
said judgment for some three years after 
the same was entered, is evasive, vague 
and wholly immaterial, inasmuch as it is 
not warranted by the record of the judg- 
ment, and is an attempt to collaterally 
avoid the same. 

2nd. The allegation by the defendant, 
"that he gave the plaintiff notice to secure 
and take payment of said debt from Clark 
Phillips, who owed the same, and for which 
defendant was only security." This, if 
correct, might have been a defense before 
the justice, but not here. Nothing can be 
a defense now, which attempts to contradict 
the record or validity of this judgment." 

June 19, 1891. Opinion by Living- 
ston, P. J. 

Testing the affidavit of defense filed in 
this case by the law relating to and gov- 
erning affidavits of defense, we find it to be 
wholly insufficient. We, therefore, make the 
rule absolute, and enter judgment in favor 
of plaintiff, for want of a sufficient affidavit 
of defense, for the sum of one hundred and 
fifty-seven dollars and eighty-eight cents 
($157.88). 



C. P. OF ELK CO. 
Thompson vs. Kyler. 

Fence, laws — Repeal of statutes — Act of 
1700. 

The fence law of 1700 having been repealed by 
the Act of 1889, the common law rule, requiring 
every one to keep his cattle within his own 
close, applies in all cases where the Act of 1700 
was before the only law. And, in such cases, it 
is not necessary that the plaintiff's field should 
be enclosed to maintain an action for trespass- 
ing cattle. 

Case stated. 

May Term, 1890, No. 180. 

McCauley ft Ely, for plaintiff. 



Geo. A. Rathbun, for defendant* 



Sept. 
P. J. 



17, 1890. Opinion by Mayer, 



This case is before us on a case stated, 
by which it appears that George M. Thompw 
son, the plaintiff, was possessed of a certain 
close situate in Fox township, in this county, 
being a cultivated and improved field, con- 
taining about five acres, upon which there 
was growing grass and grain. That the 
cattle of R. F. Kyler, the defendant, en- 
tered into and trespassed upon said field 
and damaged the grass and grain growing 
thereon to the amount of $7* That the 
said field at the time of the trespass and 
damage was unenclosed and not fenced. 
Submitting upon the facts as above stated 
and agreed upon, to the judgment of the 
Court, whether the deff-ndant is liable to 
the plaintiff in damages, and if so, judg- 
ment to be entered for plaintiff for the said 
sum of $7. If not liable, then judgment 
to be entered for defendant, either party 
reserving the right to sue out a writ of er- 
ror, appeal or certiorari. 

The question presented for our deter- 
mination is, whether the statute law of 
Pennsylvania required that the field of 
plaintiff should be enclosed by a fence be- 
fore he can maintain an action of trespass 
for damages done by the cattle of defend- 
ant. If the statute law was not in force in 
the township of Fox, where the trespass 
was committed, then the common law rule 
would apply. This required every man to 
keep his cattle within his own close, and 
treated every intrusion by them upon an- 
other's possession as a trespass. And the 
rule of the common law will be applicable 
to the present case, unless it comes within 
the operation of the Acts of Assembly, 
imposing upon landowners the duty of 
fencing their improved lands. This brings 
us to the consideration of the various Acts 
of Assembly, passed by the legislature, in 
regard to the building of fences. 

At an early day changes were made in 
the common law by statutory enactments. 

" The Act of 17*00, 1 Sm. L. 13, enacted 
that, for preventing all disputes and differ- 
ences that may arise through the neglect or 
insufficiency of fences, all corn lands and 
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ground kept Tor enclosures within the said 

{>rovince and counties annexed, shall be 
iable to make good all damages sustained 
thereby to the owners of said cattle . . . 
But if any horse, kine, sheep, hog or goat, 
or any kind of cattle, shall break into any 
man's enclosure, the fence being of the 
aforesaid height and sufficiency . . . then 
the owner of such cattle shall be liable to 
make good all damages to the owner of the 
enclosure ; for the first offense, single dam- 
ages, and every after double damages sus- 
tained. Any person having any unruly 
horses, mares or cattle that are not kept off 
by such fences as aforesaid, are ordered 
and shall be obliged to take effectual care 
to restrain the same from trespassing on 
their neighbor's enclosure." Some of the 
provisions of this section were subsequently 
changed by the Act of 1729, and others 
still later. Thus the required height of 
fences was reduced. The requisition that 
they should be close at the bottom was 
taken away. New arrangements respect- 
ing swine were made, and the provisions 
relative to fence viewers were altered. So 
new enactments have been made in regard 
to partition fences ; but the remainder of 
the Act of 1700 is still in force: Gregg 
vs. Gregg, 55 Pa., 228. 

The land where the trespass is commit- 
ted is situated in Fox township, and was 
part of the county of Clearfield before the 
erection of Elk county. On April 16, 
1843, Elk county was erected out of por- 
tions of Clearfield, Jefferson and McKean 
counties. In 1804, on the same day, the 
counties of Clearfield, Jefferson and Mc- 
Kean were formed from Lycoming county. 
In 1795 Lycoming county was taken from 
Northumberland county, and Northumber- 
land county was erected in 1772. On 
March 27, 1784, an Act was passed entitled 
"An Act to regulate fences and to appoint 
appraisers in each township in the counties 
of Bedford, Northumberland, Westmore- 
land, Washington and Fayette, and to en- 
courage the raising of swine." This Act 
provided " That all fences erected in this 
state within the limits hereinafter men- 
tioned shall be erected in the following 
manner, that is to say, all worm fences 
shall be four feet and a half high, with 



sufficient stakes and riders added thereon, 
and that the under rail in each panel shall 
not exceed five inches wide between the 
rails," etc. This Act, in §10, repealed 
the Act of May 10, 1729, as also the parti 
of the Act of May 4, 1763, that w«re in 
conflict with. it. After the passage of the 
Act of March 27, 1784, all the territory 
embraced within the limits of Northumber- 
land county would be subject to its provis- 
ions until repealed. This would include 
the county of Lycoming, taken from Nor- 
thumberland county in 1795. as well as the 
counties of Clearfield, Jefferson and Mc- 
Kean, which were taken from Lycoming 
county in 1804, and the county of Elk, 
which was taken from these three counties 
in 1818. On April 11, 1862, by §2 of 
an Act relating to cattle, horses, sheep and 
swine in Allegheny county, it was provided 
"That an Act to regulate fences in the 
counties of Allegheny, Washington, Fay* 
ette and Westmoreland, approved the 27th 
day of March, 1784, be and the same if 
hereby repealed." By this section the 
entire law of 1784 was repealed, and all 
the territory embraced within the original 
Act would be exempt from its provisions, 
which would include Elk county. The ef- 
fect of this repeal would be to re-enact the 
previous Acts which were in force in the 
territory affected by the Act of 17*4, and 
make all this territory subject to the pro- 
visions of the original Act of 1700, the 
Acts of May 10, 1729, and March 4,1763. 
The Act of 1700 was modified by the Act 
of May 10, 1729, but this latter Act, as 
well as the Act of March 4, 1763, were 
repealed by the Acts of April 13, 1807, 4 
Sm. L., 473, and March 25, 1813, 6 Sra. 
L., 50. This left the Act of 1700, as the 
general law, applicable to the county of 
Elk and other counties, except where 
changed by local laws. As Fox township 
was part of Clearfield county before the 
erection of Elk county, I have made a 
careful examination of the statute books 
from 1804 to 1843, to ascertain whether 
there has been any local Act passed by the 
legislature affecting Clearfield county, be- 
fore Elk county was erected, but have been 
unable to find any. I have also examined 
the Acta of Assembly from 1795 to 1804, 
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when Clearfield county was part of Lycom- 
ing county, to ascertain whether there was 
*ny Act in relation to fences in Lycoming 
county, when Clearfield county was part 
of that county, but have found none. In 
1881 the Act of 1784 was repealed as to 
Lycoming county. 

From this examination I am of the opin- 
ion that the Act of 1700 was the only Act 
applicable to Elk county, and as § 1 of this 
Act was repealed by the Act of April 4, 
1889, this county has no fence law, and 
1he rule of the common law must prevail. 
The plaintiff is, therefore, entitled to re- 
-cover, and judgment is accordingly entered 
in favor of the plaintiff, and against the 
defendant, for the sum of $7 and costs. 



%*gal j$fiscelfang. 



The Bights of the Unborn. 

The law reports from the sister isle may 
not furnish English lawyers with cases to 
be cited as binding precedents, but still 
-they sometimes offer to us suggestions for 
wide legal speculations. For instance, can 
an unborn child suffer an injury for which, 
when he is born, he can maintain an 
action? That sounds an odd question to 
persons living on the less imaginative side 
of St. George's Channel. But a case in 
which a claim to this right was made has 
recently been decided in Ireland. The 
facts upon which the action of Mabel 
Walker vs. Great Northern Railway Com- 
pany of Ireland (28 L. Rep. Ir., 69), was 
brought are shortly as follows : The plain- 
tiff's mother, Mrs. Walker, being " quick 
with child, namely, with the plaintiff, to 
whom she subsequently gave birth," on a 
particular day was traveling on the defend- 
ant's railway. Owing to some negligence 
on the part of the railway officials, she 
met with an accident, for which she 
brought an action and was " settled with." 
Not content with this, an action was 
brought in the plaintiff's name, claiming 
J61,000 damages for the permanent injury 
which she had suffered in the accident 
before she was born. On behalf of the de- 



fendants, it was argued that the railway 
company had only contracted to carry the 
mother, and had never invited or consented 
to receive the plaintiff on their railway, 
and therefore were not liable to her. On the 
other hand, it was urged for the plaintiff 
that she was in the train, lawfully and with- 
out fraud, and therefore a duty was cast 
upon the company of carrying her safely. 
Needless to say, there was a learned dis- 
cussion as to whether the child could be 
said to be inrerwn natura before she was 
born. Beyond all question, for many pur- 
poses, a child en ventre sa mire is consid- 
ered as being alive, though the dictum in 
Bacon's Abridgment (7th Ed., Vol. IV, p. 
842), that " it is now clearly settled that a 
child en ventre sa mire is a life in being to 
all intents — except in the case of a descent 
at common law," may seem too wide. At 
all events, the learned judges of the Irish 
Queen's Bench Division held that the state- 
ment of claim disclosed no cause of action. 
Had the decision b«*en the other way, we 
could not but agree with Mr. Justice 
O'Brien: "On what a boundless sea off 
speculation in evidence this new idea would 
launch. What a field would be open to 
extravagance of testimony — already great 
enough — if Science could carry her lamp, 
not over certain in its light where people 
have their eyes, into the unseen laboratory 
of nature — could profess to reveal the 
causes and thing9 that are hidden there ; 
could trace a hare-lip to nervous shock, or 
a bunch of grapes on the face to fright; 
could, in fact, make lusus naturae the same 
thing as lusus scientist" The same judge, 
in a truly Hibernian vein of humor, having 
said that railway liability is a branch of the 
general law of carriers, proceeded to show 
how surprised the carrier would have been 
to hear that while he was paid for carrying 
one, be was in reality carrying two, or 
possibly three (as there might have been 
twins), and concluded his judgment by this 
sentence: "In law, in reason, in the com- 
mon language of mankind, in the dispensa- 
tions of nature, in the bond of physical 
union, and the instinct of duty and solici- 
tude, on which the continuance of the 
world depends, a woman is the common 
carrier of her unborn child, and not a rail- 
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way company. " As to the privileges 
which a child on its birth may immediately 
enjoy, the most exalted rank gives an in- 
stance in the case of the infant born King of 
Spain. It would require an exercise of 
mediaeval casuistry to discuss the question 
whether he was a reigning sovereign before 
he was born, to whom his subjects could be 
guilty of treason. It would seem that the 
law judges in each case as to the recogni- 
tion or non-recognition of the existence of 
an unborn child on the individual merits of 
the case, as interpreted by the public con- 
venience and common sense. It is obvi- 
ously against public convenience that an 
unborn child should be destroyed without 
any liability attaching to the destroyer, and 
if the child be born alive and then die from 
the injury inflicted before his birth, the 
destroyer is guiltv of murder (1 Hawkins' 
"Pleas of the Crown," 8th Ed., p. 95). 

The dictates of common sense have often 
shown that some of the old rules of prop- 
erty were not founded on public conven- 
ience and to save some disastrous results 
the courts have construed a child en ventre 
sa mire as already born. In the great 
case of Thellusson v. Woodford, 4 Ves. 
227, it was decided that the period during 
which property might be tied up, namely, 
lives in being and twenty-one years after, 
included the lives of persons en ventre sa 
mire at the testator's death. In other 
words, such persons would be considered 
as living at his death. This case went to 
the House of Lords, and was affirmed by 
them (11 \ es., 112). The legislature has 
at least once interfered on behalf of 
such infants, having passed an act to enable 
posthumous children to take estates, as if 
born in their father's lifetime. That act, 
after a preamble reciting that *'it often 
happens that, by marriage and other settle- 
ments, estates are limited in remainder to 
the use of the sons and daughters, the issue 
of such marriage, with remainders over, 
without limiting an estate to trustees to 
preserve the contingent remainders limited 
to such sons and daughters, by which means 
such sons and daughters, if they happen to 
be born after the decease of their father, are 
in danger to be defeated of their remainder 
by the next in remainder after them, and 



left unprovided for by such settlements* 
contrary to the intent of the parties that 
made those settlements," enacted that such 
children shall take the estates as if they 
had been born before their father's death. 
Other cases in which such children are 
treated as being born will be found referred 
to in the Irish case which we have been 
considering : but we must guard ourselves 
against being supposed to say, that in all 
cases where it is for the infant's benefit he 
will be regarded as already born, since it 
would have been clearly for his benefit to 
have obtained the damages claimed on bis 
behalf on account of the accident by which 
he was born a cripple. — Law Times. 



A literary man stood up in the police 
court to answer to the charge of vagrancy. 

"I object, you honor," he said with 
dignity, "to the prosecution of gentlemen 
who follow the profession of letters, and — " 

"I understand," interrupted the magis- 
trate, u that you were found sleeping on a 
door.step, that you have no visible means 
of support, and that you have been seea 
under the influence of liquor." 

"What of it?" cried the prisoner. 
" Though I am as poor as Richard Savage 
when he made his bed in the ashes of a 
glass-factory, as drunken as Dick Steel, as 
ragged as Goldsmith when he was on his 
fiddling tour, as dirty as Sam Johnson, 
as—" 

"There, there," cried the magistrate, 
impatiently, u I have no doubt that your 
associates are a disreputable lot, and I 
shall deal with you in such a manner as to 
cause them to give this town a wide berth. 
Seven days with hard labor. Mr. Clerk, 
furnish the constable with the names of the 
vagabonds mentioned by the prisoner." 
— Green Bag. 



" What is the charge against me ?" de- 
manded the prisoner, with great dignity. 

"$10 and costs— $17.35 altogether," 
replied the magistrate, and the prisoner 
doesn't know unto this day what he was 
fined for. Or, as we say in Boston, he has 
not saw the statement of the offense in re- 
gards of which he was mulcted for. 

— Burdett in Press. 
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C. P. OF LANCA8TER CO. 

In re Assigned Estate of Martin Miller and 
Wife. 

Assigned estates — Failure to give clear 
title to purchaser of real estate — Duty 
of purchaser — When estate not liable 
for damages — Auditor's fees — When 
not exorbitant. 

A vendee, who has contracted to pay the pur- 
chase money on delivery of the deed, has no right 
to the possession before payment or tender of 
the purchase money and demand of the deed. 

W. bought a farm at an assignee's sale in Oc- 
tober, 1883, a "good title '' to be given "on re- 
ceipt of the purchase money" on April 1st, 1884. 
The property was, however, claimed by heirs of 
the assignor's wile, who had given notice of 
their claim at the sale, and they refused to give 
up possession to \Ws lessee on April 1st, 1884. 
W. also refusing to pay the purchase money 
and take a deed from the assignee. W. after- 
wards accepted the deed from the assignee, to- 
gether with a quit claim deed from the claim- 
ants, the assignee agreeing that he should be 
awarded such damages as the auditor should 
deem bira entitled to by reason of his not hav- 
ing received a clear and perfect title on April 
1st. 1884. 

Held, that the estate would be fiable in such 
case, but that W. having nej/lected to iuform 
himself, as he could have done, of the worthless- 
ness of the adverse claims and tender the pur- 
chase money to the assignee, on April 1st, 1884, 
he could not recover any damages. 

Where there is an Act of Assembly regulat- 
ing fees of auditors it must be strictly observed, 
and auditors can only charge the amount allowed 
by the Act, unlets their compensation be agreed 
to by the counsel of all parties interested, or 
fixed by the Court. 

A fee of $600 charged by three auditors for 
distributing a balance of $4937, in an assigned 
estate, is not exorbitant where there were meet- 
ings on eighteen different days, much testimony 
taken and many disputed points to decide, the 
counsel interested being satisfied. 

An item among the costs of audit of an as- 
signed estate, " Accouutant, paying out, etc., 
$50," will on exception be stricken out. 

Exceptions to the report of auditors. 

A. J. liberty, for exceptions. 



P. D. Baker and T. J. Davis, for 

estate. 

The report of H. C. Brubaker, Thos. B. 
Cochran and D. McMullen, the auditors 
appointed to distribute the balance, after 
disposing of a number of exceptions to the 
account and disputed points, mainly de- 
pendent on matters of fact, continues as 
follows : 

The claim of A. R. Witmer is rather a 
novel one. He claims to have suffered 
damages, by reason of not having received 
a clear title and possession of the farm, 
purchased by him from the assignee at 
public sale on October 8, 1883, on April 
1, 1884, in accordance with the conditions 
of sale, to the amount of one thousand 
dollars. It will be seen that it is a claim 
for damages arising since the date of the 
assignment. It is neither a debt contracted 
by the assignor, nor a claim for damages 
founded upon the fault, or any dereliction 
of duty, of the assignee. The facts upon 
which this claim is based, as found by the 
auditors, are as follows, to wit: 

On April 11, 1883, Martin Miller, by a 
voluntary deed of assignment, conveyed all 
his real and personal property to his 
brother Joseph Miller, in trust for the 
benefit of the creditors of said assignor. 
The deed was recorded on April 13, 1883, 
and the trust was accepted by the said 
assignee. On October 9, 1883, said assig- 
nee exposed at public sale a valuable farm, 
belonging to said estate, situated in Manor 
township, in the county of Lancaster, con- 
taining 127 acres, more or less, on which 
was erected a large new log weather- 
boarded dwelling house, and other build- 
ings, and sold the same to A. R. Witmer 
at and for the sum of one hundred and nine 
dollars per acre. The fourth clause of the 
conditions of sale, under with this property 
was sold, reads as follows : 

" Possession and a legal deed of convey- 
ence of the property will be given on the 
first day of April, 1884, on receipt of the 
purchase money." 

The printed notice of a newspaper adver- 
tisement of the property attached to these 
conditions of sale, contains the following 
sentence, " A good title and possession will 
be given April 1st, 1884." A notice, was 
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publicly given by the heirs of Mrs. Miller, 
deceased, the children of the assignor, 
Martin Miller, that they were the owners 
of this real estate by inheritance through 
their mother. This notice was announced 
at the public gale. Shortly after this sale 
Mr. Witmer, the purchaser, called upon 
Mr. Baker, one of the counsel for the as- 
signee, and stated there was trouble about 
the sale. They then conferred with each 
other, and upon Mr. Witmer stating that 
Mrs. Miller had only furnished a part of 
the purchase money at the time of the pur- 
chase of this property by her husband, he, 
Mr. Baker, thought that the title of the as- 
signor was all right, that there could be no 
resulting trust in the wife or her heirs. A 
decision .of our Supreme Court on this 
point was shown to Mr. Witmer, and after 
reading it over he left Mr. Baker's office 
satisfied that all was right. Mr. Baker 
prepared the deed of conveyance from the 
assignee to the said purchaser, which was 
in the usual form of a trustee's deed, and 
on April 1st following, tendered the same 
to Mr. Witmer, who refused to take it and 
pay the purchase money. 

On the 29th day of May, 1884, Mr. 
Baker, counsel for the assignee, put the 
lessee of Mr. Witmer, the purchaser, into 
possession, the property, by a written 
article of agreement, having been rented 
to one David F. Binkley, to be occupied 
by the lessee's son-in-law, Christian Kee- 
ports. This lease is duted January 10, 
1884. On the 15th day of November, 
1884, Mr. Witmer accepted the deed of 
the assignee, together with a quit claim 
deed from the heirs of Mrs. Miller, dis 
ceased, for the property. As part of this 
settlement, the following agreement was on 
the same day entered into by and between 
the assignee and purchaser, to wit: 

"It is agreed between Joseph Miller, assignee 
of Martin Miller, and A. R. Witmer, purchaser 
of certain real estaW of said estate, that he, A. 
R. Witmer, shall in no wise be prejudiced in his 
legal remedy to recover such damages as may 
be found due him against the assigned estate by 
reason of his accepting the conveyance, taking 
possession of the real estate, or any other act or 
conduct. 

Witness our hands and seals this 15th day of 
November, A. D. 1884. 

Witness present, ) Joseph Miller (seal). 

J.C. Shenck. (A. R. Witmer (seal). ,, 



The assignee at the same time, by advice 
of his counsel, took Mr. Witmer' s promis- 
sory note for $1000 with one Z. R. Witmer 
as security, " which is to be paid by them 
less damages, if any, due him A. R. Wit- 
mer by reason of alleged detention in not 
getting possession ; the claim to damage is 
to be ascertained by the auditor making 
distribution agreably to the understanding 
between all parties m interest at the time 
of conveyance/* as appears by the memo- 
randum in red ink at the foot of the 
assignee's account as filed in this Court. 

The lease referred to, from Mr. Witmer 
to Mr. Binkley, was to give possession to 
Keeports on April 1, 1884. The heirs of 
Elizabeth C. Miller, deceased, refused to 
vacate the premises on the first of April, 
and Mr. Keeports was unable to get pos- . 
session until the 29th day of May following, 
at which time Mr. Baker, counsel for die 
assignee, finding that Mr. Witmer was 
preparing to comply with the conditions of 
sale, went to the farm and delivered posses- 
sion to Mr. Witmer. The purchase money 
was not paid or tendered until the 15th day 
of November, 1884, when the deed was 
delivered. 

The purchase money given by Martin 
Miller when he acquired this real estate 
was upwards of $12,000, as appears by 
his deeds on reoord in ' the Recorder's 
Office at Lancaster. 

A large amount of testimony was taken 
on behalf of the claimant as to the loss sus- 
tained by him.' Ihe counsel for the ad- 
ministrator of Elizabeth C. Miller, deceased, 
objected to the consideration of the claim 
for the reason as stated by them in the 
notes of audit, to wit, " That the assign- 
ment fixed the status of all claims due at 
the date of the assignment, and if Mr. 
Witmer has any claim he must have it 
against the assignee, as there can be no 
claim on the fund for distribution to the 
prejudice of the creditors; that the agree- 
ment entered into between the assignee 
and Mr* Witmer is not binding on the 
creditors not a party to it." 

It is well settled that the maxim caveat 
emptor, in such a case as the one under 
consideration, is inappliealle to defects in 
the title, and that equity looks with such 
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extreme jealousy on that, that it is the 
course of the Courts of Chancery to hold 
an assignee to the terms of an ordinary 
sale, 

Adams vs. Humes, 9 Watts. 309, 310. 
If the sale had been made under the pro- 
visions of the Act of 17 February, 1876, 
by the Court, there might be some doubt 
as to the principle. It might then be 
called a statutory execution or judicial sale, 
bearing some resemblance to sheriffs' sales 
or sales ordered and decreed by Courts 
under statutory power and authority. 
Tour auditors are, therefore, of the opinion 
that if Mr. Witmer, the claimant, sustained 
loss or damage by reason of not receiving 
possession of the farm on the first day of 
April, 1884, on account of defects in the 
title, the estate would be obliged to com- 
pensate him. 

It will be seen, however, from a careful 
review of the facts, that there were no de- 
fects in the title tendered by the assignee 
to him on the first day of April. The as- 
signor, when he purchased the farm, paid 
upwards of twelve thousand dollars for it. 
The amount of money received from her 
father's estate by the wife of the assignor 
was but $7739.29, which was loaned to her 
husband, and was supposed to have formed 
a part of the purchase money when her 
husband received the title to the land. 
This fact was communicated by Mr. Wit- 
mer to the counsel of the assignee shortly 
after the purchase by him at the assignee's 
sale of the property. The counsel tor the 
assignee very properly informed him that 
upon that statement of facts there could be 
no resulting trust in either Mrs. Miller or 
her children by inheritance. This seems to 
have been the sole objection made by Mr. 
Witmer as to the title. The assignee had, 
therefore, shown that it was in his power to 
give Mr. Witmer an indefeasible title in 
fee simple for the land on the first day of 
April, 1884, in accordance with the condi- 
tions of the sale. 

It is clear that Mr. Witmer could have 
been compelled to pay the purchase money 
by suit at law after the assignee's counsel 
had tendered the deed. Smith vs. Web- 
ster, 2 Watts, 432 ; Negley vs. Lindsay, 
17 P. F. Smith, 229. 



The counsel for Mr. Witmer, in his ar- 
gument, contended that the assignee was 
not in a position to give Mr. Witmer pos- 
session of the land on the first day of April, 
and that he was not given possession until 
the 29th day of May following, when it 
was too late to put out the crops, by reason 
of which he suffered the damage. On the 
contrary the counsel for the assignee has 
stated in his testimony that there was no 
effort made to put him into possession, 
because Mr. Witmer would not accept the 
deed, nor pay or offer to pay the purchase 
money; but had there been a refusal to 
pay on that ground, he, Mr. Baker, could 
as easily have given the possession on that 
day as he had done in the the month fol- 
lowing. Mr. Witmer was certainly in 
fault in this matter, and has no one to 
blame but himself, if he was misled by the 
idle talk of the neighborhood or the bogus 
claim of title of the heirs of Mrs. Miller. 
He should have employed counsel sooner 
than he did, that is before the first day of 
April, 1884, at which time the deed of the 
assignee was tendered to him, instead of 
some time afterward, and acquainted himself 
with his rights and responsibilities as the 
vendee of this land. Had he tendered the 
purchase money and then demanded pos- 
session of the premises, he might have 
placed himself in a position to recover dam- 
ages for any loss sustained in case the as- 
signee could not have given him possession. 
A vendee, who has contracted to pay the 
purchase money on delivery of the deed, 
has no right to the possession before pay- 
ment or tender of the purchaser money, 
and demand of the deed. 

Baum et. al vs. Dubois, 7 Wright, 266. 

Dubois vs. Baum et. al., 10 Id., 538-540. 

Nor is it material to the matter in dis- 
pute, in the opinion of your auditors, that 
quit claim deeds were procured from the 
heirs of Mrs. Miller, and delivered to Mr. 
Witmer on the day of the delivery of the 
assignee's deed of conveyance of the land. 
The title was a good one without the re* 
leases of the heirs. Your auditors deem 
it their duty, for the reasons above given, to 
disallow this claim. 

Exceptions were filed to the decision of 
the auditors as to the Witmer claim and 
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other matters, and a creditor also, without 
the assistance of his attorney, filed excep- 
tions to the auditors' fee. 

August 14, 1886. Opinion by Living- 
ston, P. J. 

A careful review of the report of the 
learned auditors, and of the great mass of 
testimony presented to, passed upon, and 
returned by them, satisfies us that they 
have not erred as complained of in sur- 
charging the accountant with the items 
specified in the exceptions filed May 11, 
1886, by his counsel. Those exceptions 
are, therefore, overruled and dismissed. 

That, under the law, and the evidence 
submitted, the learned auditors have not 
erred as to the matters complained of in 
exceptions 1, 2, 3, 4, 5,6, 7, 9, 10, 11, 
12, and 14. Those exceptions are therefore 
overruled and dismissed. 

Exception No. 8 is sustained, and the 
item is stricken out, and to be added to the 
balance for distribution. No 13 reqires 
investigation. From the statement annexed 
to No. 15, it clearly appears, that Mr. 
Witmer paid $237.20 more than the pur- 
chase money of his farm amounts to, which 
he alleges was interest paid on the pur- 
chase money, and by same statement it is 
claimed that Z. R. Witmer paid inter- 
est on the purchase money of the property 
he bought. Neither of these items appears 
to be charged in the account of the 
assignee, and in regard to which, the re- 
port of the Auditors is not at all satis- 
factory. They should have required evi- 
dence as to the manner, time and circum- 
stances of payment, if they had any doubt 
as to the matter, after hearing the positive 
oath of the purchaser who swears he paid 
it. It is not probable that they had before 
them a statement, such as accompanies the 
exception, which appears to demonstrate 
the time and manner of payment very 
clearly, if it can be proved as stated, and 
renders it necessary for us to recommit the 
report to the learned auditors, in order that 
they may take further testimony as to the 
alleged payment of interest by A. R. Wit- 
mer and Z. R. Witmer, and report 
thereon. 

With reference to the exceptions filed by 



Mr. Witmer himself (which his counsel 
did not file, and would not argue), so far as 
counsel and counsel fees are concerned, 
the parties and their counsel have been 
heard before the auditors, who were fully 
competent to find the facts, and pass upon 
them. The assignor and assignee who em- 
ployed them make no complaint. We see no 
error in this respect. The sum alleged to 
be due from T. J. Davis to Martin Miller, 
the assignor, could not be set off against 
services performed by Davis for Joseph 
Miller, and there does not appear to be 
any evidence to show that the money due 
the assignor could by law have been re- 
covered from Davis. The exception as to 
this was not pressed before the auditors. 
We see no sufficient reason for disturbing 
their finding as to it. 

The Act of 1879 fixes the compensation 
of auditors at ten dollars per day, for 
every day necessarily engaged, if the 
estate exceeds $1,000, and five dollars per 
day, where the estate does not exceed that 
sum. And the courts have held that, 
where there is an Act of Assembly regu- 
lating fees of auditors, it must be strictly 
observed, and auditors can only charge 
the amount allowed by the Act, unless 
their compensation be agreed to by the 
counsel of all parties interested^ or is 
fixed by the court. Ward's Est., 9 Phil., 
332. Myer's Est., Ibid., 310. Haugh's 
Est., Ibid., 329. 

Auditors have become quasi judical 
officers; their decisions are regarded in the 
same light as verdicts, and the questions to 
be determined by them are of the highest 
importance. (4 Phil., 178.) The true 
rule, say the supreme court, (6 Cas., 496,) 
is, that, they shall be adequately paid for 
their services; what such compensation 
shall be, must be determined in each par- 
ticular case. 

Unconscionable charges by auditors 
should be guarded against by the Court 
below; the compensation should be accord- 
ing to the work of the auditors, and not 
the ability of the estate. (Parker's Est, 
61 Pa. St., 478.) 

In the case before us, the auditors were 
all lawyers of known ability and the ques- 
tions presented to and passed upon by them, 
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especially those concerning this exceptant, 
were of the highest importance, not only to 
him, but to the creditors of the estate. 
The auditors were obliged to arrange for, 
and hold meetings on eighteen different 
days, to hear the testimony of the parties, 
and their witnesses, and the argument of 
their counsel, after which they had to 
examine the testimony and law, as they 
applied to each question raised before 
them, and then prepare and write their re- 
port. 

It is true, that some of their sessions 
were short, and but little, if any progress 
made at them; but* this, the proceedings 
show, was the fault of the parties, or their 
counsel, and not of the auditors, who were 
always ready, and urged the parties and 
their counsel to proceed and close the case. 
Their neglect or failure to do so, is not 
chargeable to the auditors. 

In cases of this character, when the 
auditors fix a day for hearing the parties, 
they cannot safely arrange any other bus- 
iness or hearing for the same day, and 
some of these hearings occupied the entire 
day. Taking the compensation of the 
auditors as charged, making a proper 
allowance for the time necessarily con- 
sumed in examining the testimony and law, 
and in preparing, arranging, and writing 
the report, it will be found, that they do 
not exceed the per diem allowance fixed 
by the Act of Assmbly regulating the 
same. As none of the counsel for the 
parties interested in the estate have ex- 
cepted to the auditors' compensation, we 
take it that they are all (as some of them 
on the argument declared themselves to be), 
satisfied therewith. We, therefore, over- 
rule and dismiss those exceptions. 

We have said No. 13 required investi' 
gation. We have examined the records- 
and find, what the counsel who filed the 
eqception would have found, had he taken 
the trouble to look instead of throwing 
that burden on the Court, that the auditors 
have nothing whatever, to do with the sub- 
ject matter of the exception. A writ was 
issued to January Term, 1886, No. 7, 
against H. B. Stauffer, by the assignee of 
Martin Miller and wife. This writ was 
issued several months after the filing of the 



account, it being filed May 13, 1885. Upon 
this writ, Stauffer's property was sold, the 
net proceeds being $42.55, which at the 
time of our examination, remained in the 
hands of the sheriff. While the auditors 
cannot surcharge the accountant with this 
sum, if he has no other moneys of the 
estate to collect, which will require the 
filing of a supplemental account, as we are 
obliged to recommit the report, we have no 
doubt he will embrace the opportunity of 
having whatever amount he receives, pre- 
sented to the auditors, and added to the 
sum for distribution. 

We recommit the report to the auditors, 
for the purpose of having them surcharge 
accountant with the item in exception 8, 
$50, and of taking further testimony as to 
the alleged payment of interest by A. R. 
and Z. R. Witmer, and if it be shown 
that interest was paid, surcharging account- 
ant with it, and aftor crediting payments 
made out of it, find the correct balance and 
make correct distribution. This they 
should do without further charge. 

Report recommitted for the purposes 
aforesaid. 



C. P. OF WYOMING COUNTY. 

In re Applications of Trible et al., for 
Registration. 

Omission by assessor to assess voter — 

Remedy of voter — Act of January 30th , 

1874, P I L., SI. 

A judge of the Court of Common Pleas has 
power on petition being presented to him at 
chambers to order that the peti:ioners be as- 
sessed and their names placed on the registry 
lists of voters if, in his opinion, the applicants 
should have been so assessed. 

This will not, however, confer the right to 
vote unless it is done at least two months before 
the election. 

November Term, 1883. 

Nos. 191, 192 and 200. 

Petition for citation or rule to compel 
assessor to register and assess petitioners. 

James W. Piatt, for petitioner. 
Harding £ Jordan, contra. 

(The applications being analogous, only 
one is set forth.) 

The petition of Frank Northrup, of Me- 
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hoopany Township in said county, set forth, 
" that he is a citizen and resident of said 
county ; that it was the duty of Eolla T. 
Whipple within the time required by law, 
viz: before the 6th day of September, A. 
D. 1888, to assess and register him, the 
said Frank Northrup, that the said Rolla 
Y. Whipple neglected and refused to do so; 
that by reason thereof your petitioner will 
be deprived of his right to vote at the ap- 
proaching election. 

Your petitioner would further represent 
that he is over the age of twenty two years, 
and will be qualified to vote if relief is 
granted as is now prayed for. 

He therefore prays that a citation or rule 
to show cause may be issued by your 
honor to your complainant and the said 
Rolla Y. Whipple calling them before your 
honor for such action as is right and proper 
and he will ever pray," etc. 

To this petition R. Y. Whipple, the re- 
spondent answered: — 

" It is true the respondent is the assessor 
<>f Mehoopany Township, and acted as 
such. He denies that said Frank C. 
Northrup made any application to the re- 
spondent to be assessed prior to Sept. Gth, 
1888. 

That the only action in the matter known 
to your respondent is, that one J. B. Main 
on or before the 6th of September, afore- 
said, requested the respondent to assess 
the said Frank C. Northrup; that the re- 
spondent asked the said J. B. Main what 
he should assess said Northrup with, and 
he replied that he did not know. The re- 
spondent further says that at no time was 
he informed that said Northrup had prop- 
erty, profession or occupation subject to 
assessment. 

As to the remaining allegations in the 
petition, the respondent is not informed. 

Nov. 5th, 1888. Opinion by Sittsbr, 

"Without, reviewing the evidence in 
each case in detail, we deem it sufficient to 
say that in our opinion these applicants 
should have been assessed, and under the 
power conferred upon a judge in vacation 
by the latter portion of the 2d section of 
the act of 30th January, 1874, P. L., 81, 



we would order that each of the applicants 
should be assessed and their names placed 
upon the registry lists if such an order 
could do them any good. 

The constitution of the state says: "If 
twenty-two years of age or upwards he 
shall have paid within two years a state or 
county tax which shall have been assessed 
at least two months and paid at leaat one 
month before election." This provision 
cannot be abrogated by any statute and as 
we view it there is no statute which at- 
tempts to do so. These applicants for the 
interference of the judge are upwards of 
twenty-two years of age. They have not 
within two years paid a' state or county tax 
assessed at least two months and paid at least 
one month before an election. No order 
that we can make can be of any use to 
them so far as the next election is con- 
cerned, unless we can dispense with this 
constitutional prerequisite which we have 
no power to do. The voter should invoke 
the power of the court or judge at a time 
when the order can be of use to him. Some 
matters of neglect on the part of an as- 
sessor might be corrected the day before 
an election ; others, such as a failure to as- 
sess mu8t<be corrected at least two months 
before an election. If the matter is not 
corrected in time and there has been wilful 
neglect on the part of the assessor, the 
voter can invoke the criminal provisions of 
the 19 section of the act of 1874. We do 
however, order that after the 6th of No- 
vember, 1888, these parties be' assessed 
and their names placed on the registry 
lists." 

Reported by Chas. W. Daw*on y Esq. 
Turikhannocky Pa. 

Common gkaB—Mquitg. 

C. P. No. 3. OF ALLEGHENY COUNTY. 

* McCandless & Kinser v. O'Brien et. al. 

Labor organizations — Intimidation — 
/Strikes — Nuisance — Inju notion . 

An organization of workingmen formed to se- 
cure the payment of higher wages is not an un- 
lawful one. 

Such an organization has the right to seek by 
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fair persuasion the accomplishment of its pur- 
pose. 

When by words and acts, their numbers, 
their manner, their movements, by annoyance 
and intimidation, the members of such an or- 
ganization undertake to practically compel 
other workmen to cease work, they are guilty 
of acts which constitute a nuisance, and they 
may he enjoined. 

Motion for preliminary injunction. 

J. S. £ E. Q-. Ferguson and Robb $ 
Fitzsimmons, for plaintiffs. 

W. J. Brennen and W. I. Craig, for 
defendants. 

June 13, 1891. Opinion by McClung, 

The bill filed in this case charges that 
the defendants for upwards of a month, by 
threats, intimidation, menaces, gathering 
of crowds at and about the building in the 
erection of which plaintiffs' workmen are 
employed, and about the boarding houses 
of said workmen, and by various systems 
of annoyance, have been engaged in driving 
off employees who were willing and anxious 
to work for said plaintiffs, and have thus 
not only greatly annoyed and harassed the 
plaintiffs, but have in addition put them to 
great cost and expense, hindered them in 
the performance of their contract to erect 
said building, and that by such hindrance, 
if continued, they will cause plaintiffs great 
and irreparable loss and damage. 

The affidavits filed by plaintiffs merely 
amplify these charges, and specify partic- 
ular instances of defendants' alleged mis- 
conduct. 

The affidavits filed by defendants deny 
the commission by them of any u illegal " 
acts, and specifically deny certain allega- 
tions as to assaults on plaintiffs' workmen 
and attempts to force said workmen against 
their will to listen to defendants' impor- 
tunities. 

The allegations denying the commission 
of illegal acts, of course involve conclus 
ions of law, and mean simply that the de- 
fendants do not believe that they were 
violating the law in what they did. 

It is alleged by defendants that in some 
instances the disturbances were the result 
of attempts on the part of plaintiffs or 
their friends to forcibly and violently pre- 



vent defendant* from talking to men who 
were not unwilling to listen, and not the 
result of attempts by defendants to force 
plaintiffs' employees to listen to them. 

As we view the case, it is not now 
necessary to determine these disputed 
questions of fact. Admitting that they 
should be decided in favor of defendants, 
it still sufficiently appears that the defend- 
ants, being members of an organization 
interested in having men refuse to work 
for plaintiffs, or quit work when already 
engaged, were not satisfied with such 
means as left such workmen to choose 
freely between working and refraining from 
work, but undertook to so act as to make 
it unpleasant and apparently to some de- 
gree unsafe for them to continue in plain- 
tiffs' employ, and to embarrass them by 
preventing them from obtaining suitable 
lodging or boarding places, and thus force 
those who were desirous of working to 
quit plaintiffs' employ. It requires no 
argument to show that the law must afford 
a remedy of some sort in such case. 

A government which admits its inability 
to protect an honest workman in the pur- 
suit of an honest and useful employment, 
simply admits its inability to perform its 
functions ; and the right of the workman 
to be employed of course involves the 
right of the employer to engage him and 
have him work for him. 

In view of the recent able and exhaust- 
ive discussion of the question of the juris- 
diction of a court of equity in the premises, 
by his Honor Judge Slaglb of the Court 
of Common Pleas No. 1, in the case of 
Brace Bros. v. Evans, 85 Pittsburgh 
Legal Journal, 399, it would be simply 
repitition for us to traverse the entire 
ground. What we say then must be re- 
garded as supplementary to the discussion 
referred to. 

Even if the expression, u rights of in- 
dividuah" in the Act of 1880 means only 
rights of property, it does not mean simply 
property which can be handled and tech- 
nically trespassed upon. The court has 
jurisdiction to enjoin a continuing trespass, 
but its jurisdiction is not limited to such 
cases. Without touching the property of 
plaintiffs, defendants may commit acts 
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which constitute a nuisance and infringe 
upon rights of property. The principles 
•which in such case justify and require the 
interference of a court of equity, are 
closely allied to, if not identical with, those 
applicable to trespass. In trespass there 
is a direct infringement of one's rights of 
property — in nuisance it is consequential. 
In either case equity will afford relief by 
injunction, if the injury be such as is not 
susceptible of adequate pecuniary compen- 
sation in damages, or one the continuance 
of which would be a constantly recurring 
grievance. (See High on Injunctions, 
sec. 485.) 

We do not base our order upon the fact 
that the defendants are members of an or- 
ganization whose purpose it is to compel 
the payment of higher wages by maintain- 
ing a strike. Were this all, whatever 
might be our opinion as to such organisa- 
tion for such purpose, it does not lie with 
the plaintiffs to question its propriety 
whilst they appear to be acting under the 
direction of an organization whose purpose 
is to keep down wages by artificial means, 
and whose methods are at least as objec- 
tionable as are those of defendants. We 
do not condemn now either organization. 
In fact we are, for the purposes of this 
case, put in the position which a court of 
equity should occupy, by treating both as 
having a right to exist and to pursue their 
purposes by peaceful and proper means. 
We deal only with acts which carry them 
beyond this limit. 

Of course, when parties are shown to be 
members of an organization pursuing a 
common purpose, the acts of one may be 
imputed to the others, and acts which 
otherwise would be isolated, may thus 
constitute the constantly recurring griev- 
ance which justifies interference by in- 
junction ; and acts which if done by one 
acting alone would not require notice, may 
attain in connection with others a signifi- 
cance they otherwise would not have ; yet 
it must still be understood that plaintiffs 
are here entitled to an injunction, not 
because defendants belong to the organi- 
zation named and seek by fair persuasion 
to accomplish its purposes, but because 
they have undertaken by words and acts, 



by their numbers, their manner, and their 
movements, not J to persuade workmen to 
look at the matter of working for plaintiffs 
as they view it, and of their own free will 
cease, but to practically compel them by 
annoyance and intimidation to leave plain- 
tiffs' employ or refuse employment, and 
thus are guilty of acts which constitute a 
nuisance which equity will restrain. (See 
Sherry v. Perkins. 147 Mass., 2L2.) 

What has been said shows that the court 
has jurisdiction in the premises, and that it 
is its plain duty to enjoin against some, at 
least, of the acts complained of it the 
bill. A preliminary injunction should issue 
against defendants enjoining them, as in- 
dicated in this opinion, upon the filing of a 
bond by plaintiffs in the sum of one thous- 
and dollars to be approved by the court, 
and a formal order to that effect will be 
prepared. 

Pittsburgh Legal Journal. 



E*8*l &iztt\lm%. 



Mizter'8 Estate. 

Decedents* Estates — Collateral inherit- 
ance tax — Legacies under §250. liable 
—Act of May 6> 1887. 

The exemption in the Act of May 6th, 
1887, that no estate valued at less than 
$250 shall be subject to collateral inherit- 
ance tax, refers to the whole estate, and 
not to legacies, devises or distributive 
shares carved therefrom. 

0. C. of Beaver Co. 

28 Pa. C. C. R., 182. 

Note. See Com. vs. Kerchner, 6 Law Re- 
view, 308, where the opposite construction wis 
held. 



Indignant Client (with lawyer's bill in 
his hand). Sir, this charge is outrageous. 
Lawyer. — Well, so was the charge against 
which I defended you. 
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C. P. OF LANCASTER COUNTY. 

In re Assigned Estate of Peter Boffenmyer. 

Partnership — What will not constitute a 
partnership as to third parties — Un- 
authorized use of another person's 
name in business. 

To constitute a partnership there must be a 
community of interest and participation in the 
profits. 

Parties not partners inter $ese may sometimes 
from their actions be held to be partners as to 
third parties, but to fix such liability the act 
must be voluntary and not the unauthorized 
act of another. * 

B., who was the son of A., carried on a busi- 
ness, signing and endorsing notes and checks 
under the style of A. & 8on, without the au- 
thority of A., who had no interest in the busi- 
ness, contributing neither labor nor capital to it. 

Held, that A. and B. were neither partners 
inter sese nor as to third parties, and that A. 
was not liable for notes signed as above by B. 

The fact that A, had endorsed a note drawn 
by B. in the name of A- & Son without noticing 
that fact, would not establish his liability on 
subsequent notes drawn in the same way with- 
out his knowledge and consent, and not con- 
taining his individual endorsement. 

Exceptions to auditor's report. 

H. M. North, J. F. W. Swift and 
William A. Atlee, for exceptions. 

The report of H. M. Houser, Esq., the 
Auditor appointed to distribute the balance 
in the hands of W. H. Roland, Esq., as- 
signee, contains, inter alia, the following : 

FINDINGS OP PACTS. 

D. M. Boffenmyer, some time in the year 
1879, commenced the coal and lumber 
business in Quarryville, Lancaster Co., 
Pa., and carried on the business until 
August 3d, 1888, when he failed. 

lie opened the business in his own name, 
and his books, billheads, letter-heads, due- 
bill-heads, and his advertisements in the 
paper, were all made in his individual name, 
as long as be continued in business ; busi- 



ness obligations were made to him individ- 
ually. 

He had no means of his own when he 
started in business, but received aid from 
his father Peter Boffenmyer, who was at 
that time living at Bird-in-Hand, Lancaster 
Co., Pa. Shortly after he commenced 
business objection was made to his carry- 
ing on business in his own name, and he 
opened a bank account at The Lancaster 
County National Bank, in the name of " P. 
Boffenmyer & Son." The account in the 
bank was opened in the first place in the 
name of "Boffenmyer & Son/' but in 
March 1881, was changed to " P. Boffen- 
myer & Son." D. M. Boffenmyer opened 
and carried on his account in this way 
without the authority or consent, and 
against the protest of his father. The 
father told the bank that if his son needed 
any help he would give it to him, he would 
endorse for his son, and when his own name 
appeared on anything, he would try to 
make it good. 

D. M. Boffenraeyer continued his bank 
account with the County Bank aforesaid in 
the name of P. Boffenmyer & Son until he 
failed. When he received notes in trade 
made to his order he would endorse them 
in his individual name and then in the name 
of P. Boffenmyer & Son, and in that way 
took the notes to the bank and had them 
discounted, or placed to the credit of P. 
Boffenmyer & Son. The notes that he 
gave in business he always signed tc P. 
Boffenmyer & Son." He gave notes in 
this way to D. D. Hess & Son, to Baum- 
gardner & Co. upward of thirty during a 
period of six years, to Levi S. Hacker, I, 
0. Brunner, to Ira Clement, and to parties 
all over the State. He drew checks in the 
same way, and notes and checks received 
from L. T. Hensel, Galen Lefever and 
David Haverstick he endorsed in the same 
manner. His account in the Quarryville 
National Bank was kept in his individual 
name. His bank books were kept in his 
office, which was frequented by P. Boffen- 
meyer, the father; he did not show the 
books to his father ; but they were where 
his father could have had access to them if 
he wished. 

Peter Boffenmyer, the father, lived in 
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Bird-in-Hand, a considerable distance from 
Quarry ville, until the spring of 1888, when 
he moved to Quarryville, and from that 
time on lived with his son in his house 
about 300 yards away from the coal yard. 
Peter Boffenmyer was 79 years old April 
12, 1890, and able to read and write. 

On August 1, 1888, D. M. Boffenmyer 
gave a judgment to his father, entered Au- 
gust 3, 1888, to April T., 1888, No'. 774, 
for $38,760, conditioned to pay on August 
2, 1888, $19,380, which judgment was as- 
signed to W. H. Roland, assignee, for the 
benefit of creditors, on August 3, 1888, the 
proceeds of which have been accounted for 
by the assignee. This judgment was given 
for the amount of money Peter had ad- 
vanced to David and become liable for, 
including the $4000 note at Lancaster 
County National Bank and the notes 
amounting to $2100 at the Quarryville 
National Bank. 

On August 2, 1888, at the suggestion of 
W. H. Roland, esq., his counsel, D. M. 
Boffenmyer, also gave a judgment to his 
father for $10,400, conditioned to pay 
$5200 on August 3, 1888, entered August 
4, 1888, in Lancaster County Common 
Pleas to April T., 1888, No. 715, as 
collateral security to cover outstanding 
notes signed and endorsed " P. Boffenmyer 
k Son," upon which Peter Boffenmyer 
might possibly be held liable. 

P. Boffenmyer was not present when 
the judgment was made, and knew nothing 
of it until after the assignment. The 
transaction was between D. M. Boffen- 
myer and his counsel, W. H. Roland, esq. 

Before the Hess notes were given, D. 
M. Boffenmyer told S. M. Hess that Peter 
Boffenmyer had no interest in the business 
and was not a partner. The purchases for 
which these notes were given were made 
by D. M. Boffenmyer, and the charges 
were entered in their books by Hess & 
Son, against D. M. Boffenmyer individu- 
ally, and not against Boffenmyer & Son. 
The goods were shipped to D. M. Boffen- 
myer. 

Neither in a general nor a special way 
was P. Boffenmyer in partnership with D. 
M. Boffenmyer in the coal and lumber 
business mentioned. 



He contributed neither capital nor labor 
to the business, and had no interest in it 
whatever. He had no share in the profits 
or losses, so far as the notes under con- 
sideration were concerned; he had no 
knowledge that his son used the name of 
" P. Boffenmyer & Son " on them, either 
as maker or endorser, or in any other way 
whatever. This signature appears upon 
these notes. It was written by D. M. Bof- 
fenmyer, without the knowledge, authority 
or consent of Peter Boffenmyer, neither 
did Peter Boffenmyer ratify or confirm the 
use of his name upon the notes aforesaid 
in any way whatever. 

FINDINGS OF LAW. 

In view of the above state of facts, can 
Peter Boffenmyer, or rather his assigned 
estate, be held liable on the notes under 
consideration ? 

No such liability can arise on the ground 
of general partnership, because no such 
partnership existed. To constitute a part- 
nership there must be a combination of 
property, labon, and skill, or one or more 
of them, in the transaction of business for 
common profit. (I Parson on Contracts, 
p. 147). There must be a community of 
interest and participation in the profits. 
(McDonough vs. Bullock, 2 Pears., 191). 
Measured by these standards, no partner- 
ship existed between Peter Boffenmyer 
and his son inter sese. As has been seen, 
Peter Boffenmyer had no interest whatever 
in the business. He contributed neither 
labor nor capital and shared no profits ; in- 
deed, there could be no serious pretence 
on the part of any body that such a part- 
nership existed — the evidence was all the 
other way. 

But it was contended that while there 
was not pr might not have been a partner- 
ship inter sese, the conduct of Peter 
Boffenmyer was such as constituted them 
partners as to third persons. It was pos- 
sible for this to be the case. 

Persons who have represented them- 
selves as partners, and been trusted as- 
such, are bound by such admissions. 

Johnson vs. Warden, 3 Watts, 101, 

Kirk vs. Hartman, 63 Pa. St., 92. 

Craig vs. Warner, 3 Phila., 298. 
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" If two persons not partners in point of 
fact, as between themselves, by their acts 
and declarations hold themselves out to the 
public as partners in such a manner as to 
induce the business men of the community 
to believe them partners, and to trust them 
accordingly, they will be held liable as 
partners to such creditors." 

Drenner & Patterson vs. House & Co., 
5 Wright, 30. 

But there is nothing in the case to show 
that Peter Boffenmyer ever held himself 
out to any body as a partner. He himself 
never signed his name as a partner, never 
represented to'any one that he was a part- 
ner, never acted as a partner, never did 
anything that would justify the conclusion 
that he was a partner. An act to bind him 
as a partner would have to be a voluntary 
act. He could not be bound by the un- 
authorized acts of his son. 

1 Parson on Contracts, p. 189. 

" No particular mode of holding oneself 
out as a partner is necessary to make one 
liable as such ; but it must be a voluntary 
act, for otherwise a party might be charged 
with a ruinous responsibility without his 
knowledge, intention, or assent, and with- 
out fault on his part, and through the 
fraud or wrongful acts of others." 

It has been urged, however, that whether 
Peter Boffenmyer was a partner with his 
son or not, still his conduct was such as to 
estop him from denying his liability on the 
notes held by Hess & Son, and the Lane. 
Co., Bank; that he led these parties to be- 
lieve that he authorized the use of his name 
by his son as it appears on those notes, and 
is therefore estopped from repudiating the 
signature. 

This position is not tenable, because it 
has not been established as a fact that 
Peter Boffenmyer ever authorized the use 
of his name, on the notes referred to, or 
that he ratified or consented to the use of 
his name on said notes, or that he acted in 
such way as to justify the bank or " Hess 
k Son" in believing that he authorized 
such use of his name. 

The auditor's findings of facts with ref- 
erence to the signature of P. Boffenmyer 
on these notes is just the opposite. 

The fact that P. Boffenmyer endorsed 



the $4000 note held by the Lancaster 
County Bank hereinbefore referred to, 
when that note was drawn by D. M. Boff- 
enmyer in the name of P. feoffenmyer & 
Son, cannot be held to be sufficient to bind 
him on all subsequent notes drawn in the 
same way without his knowledge or consent 
and not containing his individual endorse- 
ment, inasmuch as he did not notice as he 
says, that the note was drawn that way ; 
nor would the general admissions or decla- 
rations made to Henry Aument, H. R. 
Breneman, George Beck, Samuel Witmer, 
I. M. Hess and L. J. Hensel, by P. Boff- 
enmyer, that he allowed David, his son, to 
use his name to strengthen his (David's) 
credit, if true, be sufficient to fix Peter 
Boffenmyer's liability on the notes in dis- 
pute. The declarations were general, indefi- 
nite, and for the most part made after the 
assignment, and were not brought home to 
the knowledge of the parties in interest. 
These declarations would be corrobative of 
other proof to show that P. Boffenmyer 
authorized the use of his name on these 
notes, but are not sufficient of themselves 
to establish such authorization. 

D. M. Boffenmyer may have wronged 
and deceived his father, but his conduct 
could not be binding upon his father, Peter 
Boffenmyer, under the facts as the audi- 
tor has found them. 

One is not liable as a nominal partner 
because others use his name as that of a 
member of a firm without his consent. 

1 Parsons on Contracts, p. 189. 

In view of the above findings of fact 
and law, therefore, the auditor is con- 
strained to disallow the said claims of the 
Lancaster County National Bank and D. 
D. Hess & Son," etc. 

Exceptions were filed to the decisions of 
the auditor by counsel for Hess & Sons, 
and the Lancaster County National Bank. 

April 24, 1891. Opinion by Patter- 
son, J. 

The exceptions were filed September 8, 
1890, ten in number, and are as follows : 

1. The auditor erred in admitting the 
testimony of Peter Boffenmyer, who was 
incompetent as a witness in the matter of 
the claim of D. D. Hess & Son, and said 
Boffenmyer was objected to as incompetent. 
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2. The auditor erred in disallowing and 
refusing any dividend to D. D. Hess & 
Son. 

3. The auditor erred in finding that the 
use of the name of Peter Boffenmyer by 
D. M. Boffenmyer in his business was 
without the knowledge and authority of 
Peter Boffenmyer. 

4. The auditor erred in not finding that 
D. M. Boffenmyer had authority from 
Peter Boffenmyer to use the name of the 
latter in the business of the firm to 
strengthen his credit, and that the use of 
the name of Peter Boffenmyer by D. M. 
Boffenmyer in the latter's business was 
binding on Peter Boffenmyer individually. 

5. The auditor erred in his statement in 
his report that the contention before him 
was whether Peter Boffenmyer was a 
partner with his son D. M. Boffenmyer; 
no such contention was by D. D. Hess & 
Son, but they contended that the use of the 
name of Peter Boffenmyer by D. M. Bof- 
fenmyer was by the authority of Peter 
Boffenmyer, and binding on him. 

6. The auditor erred in finding that 
Peter Boffenmyer moved to Quarryville in 
1888, to live with his son ; all uncontra- 
dicted testimony is, that he moved there to 
live with his son in 1885. 

7. Daniel D. Hess, of the firm of D. D. 
Hess & Son, died before Peter Boffen- 
myer was called as a witness, and therefore 
Peter Boffenmyer was incompetent to 
testify against them as to their claim. 

8. The auditor erred in finding that the 
notes to D. D. Hess & Son, against Peter 
Boffenmyer & Son, were debts originally 
contradicted by D. M. Boffenmyer on his 
individual account, and without authority 
from Peter Boffenmyer to use his name in 
the settlement thereof. 

9. The auditor erred in giving no effect 
to the fact that the judgment was given by 
D. M. Boffenmyer for $5200.00 as security 
for the use of Peter Boffenmyer's name by 
D. M. Boffenmyer, and for debts owing, by 
such use. The judgment has never been 
disclaimed, or repudiated, or surrendered, 
or cancelled by Peter Boffenmyer. 

Also (1) The Lancaster County Nat- 
ional Bank excepts to the finding of the 
auditor that the Bank has no claim on 



Peter Boffenmyer for notes signed or 
endorsed P. Boffenmyer & Son. 

It will be seen that the learned auditor, 
after stating by exact copy the notes and 
obligations presented to him for allowance 
and distribution, presents his "Finding* 
of Facts 19 from the evidence submitted, 
and then in view of the facts so found pre- 
sents the law as he finds it. 

That the law of each case must be in- 
terpreted by its facts will be admitted. 
The exceptions will show that they chiefly 
apply to the auditor's finding of facts, 
although throughout the whole hearing 
before the auditor it do& not appear 
that an issue was asked for, that a jury 
might determine the fact or facts disputed* 
Under these circumstances, the auditor 
could not do otherwise than assume the 
duty of passing on the testimony and finding 
the facts. As they are so found, it is not 
made apparent to us that the auditor has 
made an evident mistake upon the facts. 
We here repeat what we have said repeatedly 
before, that we treat the report of an auditor 
upon the facts as we would the verdict of a 
jury. And when the evidence is conflicting 
the auditor must weigh it, and decide in 
favor of the party in whose favor the scale 
inclines. By that rule we can find no reason 
or law to set aside the findings of the 
auditor. We therefore overrule all the 
exceptions and confirm the auditor's report 
absolutely. 

The exception "(1)" of the Lancaster 
County National Bank is dismissed without 
prejudice to the further legal proceedings 
for contributive share, etc. (At request 
of counsel for exception.) 



C. P. OF LANCASTER CO. 
Appeal of Cassel, Executor. 
Constitutional law — Constitution, Art. 
III. j § 3 — When subject of act not ex- 
pressed in title — Assessment of farm 
divided by borough line — Act of June 
1, 1883, P. L., 51, unconstitutional — 
Acts of April 16, 1834,, P. L., 511; 
July 11, 18Ifi, P. L., 331, and April 
25, 1850, P. L., 572. 

The portion of the Act of June 1, 1888, whioh 
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Assigned Estate of John 8. Pbtbrshkih and 
Wife, of Earl Township, Lancaster Co., Pa. 
The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
Grabill Diller and Gideon Petersheim, assignees 
of John 8. Petersheim and wife, to and among 
those legally entitled to the same, will sit for 
that purpose on Tuesday, August 11th, 1891, at 
10 o'clock a. m., in the Library Room of the 
Court House, in the City of Lancaster, where 
all persons interested in said distribution may 
attend. A. O. NEWPHER, 

julyl3-4t Auditor. 



In the matter of the Estate of John G. Plank, 
late of Salisbury Township, Lancaster Co., 

Pa., deceased. 
The undersigned Auditor, appointed to dis- 
tribute $3,000, being the principal and interest 
of a certain dower charged on certain real estate 
of said decedent, which real estate was devised 
to John N. Plank and sold by William Martin, 
Assignee, for the benefit of creditors of said John 
N. Plank to Joseph Warner, to and among those 
legally entitled to the same, will sit for that pur- 
pose on Tuesday, July 21, 1891, at 10 o'clock 
a. m., in the Library Room of the Court House, 
In the City of Lancaster, where all persons in- 
terested in said distribution may attend. 
june29-4t W. H. ROLAND, Auditor. 



Assigned Estate of William MoCarty and 
Wife, of Bareville Lancaster County, Pa, 
The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
Martin Sheaffer, assignee of said William Mo- 
Carty, to and among those legally entitled to 
the same, will sit for that purpose on August 
3d, 1891, at 10 o'clock a. m., in the Library 
Room of the Court House, in the City, of Lan- 
caster, where all persons interested in said dis- 
tribution may attend. 

M. G. SCHAEFFER, 
july!8-4t Auditor. 

Estate of John B. Eberlt, late of Ephrata 
Twp., Lancaster Co., deceased. 
The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
H. H. Bingham, auditor of John B. Eberly, to 
and among those legally entitled to the same, 
will sit for that purpose on Friday, August 7, 
1891, at 10 o'clock a. m., in the Library Room 
of the Court House, in the City of Lancaster, 
where all persons interested in said distribution 
may attend. W. K. 8ELTZER, 
july!3-4t Auditor. 

Estate of Elizabeth Gobs, late of West Done- 
gal, Lancaster County, Pa., deceased. 
The undersigned Auditor, appointed to pass 
upon exceptions to the account and to distribute 
the balance remaining in the hands oi Ephraim 
Goss. executor, to *md among those legally en- 
titled to the same, will sit for that purpose on 
Monday, August 8d, 1891, at 10 o'clock a. m., 
in the Library Room of the Court House, in the 
City of Lancaster, where all persons interested 
in said distribution may attend. 

D. H.8ENSENIG, 
julylWt Auditor. 



Estate of Joseph B. Baldwin, late of Colerain 
Township, Lancaster County, Pa., deceased. 
The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
William B. Baldwin and John Huey, executors 
of said deceased, to and among those legally 
entitled to the same, will sit for that purpose on 
Friday, August 7th, 1891, at 10 o'clock a. m., 
in the Library Room of the Court House, in the 
City of Lancaster, where all persons interested 
In said distribution may attend. 

J. W. F. SWIFT, 
july ia-4t Auditor. 

Estate of H. W. Villee, late of Lancaster City, 
Lancaster Co., Pa., deceased. 
The undersigned Auditor, appointed to pass 
upon exceptions filed to account, and to dis- 
tribute the balance remaining in the hands of 
Sarah A. Villee, executrix of H. W. Villee, de- 
ceased, to and among those legally entitled to 
the same, will sit for that purpose on Friday, 
Augnst 14th, 1891, at 2 o'clock p. m„ in the 
Library Room of the Court House, in the City 
of Lancaster, where all persons interested in 
said distribution may attend. 

WM. D. WEAVER, 
julyl8-4t Auditor. 

COURT CALENDAR.— 1891. 

July. 

13. Week for issuing Divorces. 
18. Last day for filing Accounts to August Court. 
26. Last day for setting down causes for trial for 
Monday, August 24th, and August 81st. 

August. 

7. Last day for issuing Writs to August Term. 

8. Argument for Rules of Affidavit of Defense. 
15. Last day for issuing Executions to August 

Term. 
22. Last day for filing Accounts to September 

Court. 
22. Calling Judgment Docket. 

September. 

5. Argument for Rules of Affid avit of Defense. 

11. Last day for issuing Writs to September 

Term. 

12. Last day for setting down causes for Argu- 

ment Court. 
12. Last day for setting down causes for trial 

for October 12th and 19th. 
21. Week for issuing Divorces. 
26. Calling Judgment Docket. 

October. 

9. Last day for issuing Writs to October Term. 
10. Argument for Rules of Affidavit of Defense. 
17. Last day for filing Accounts to November 

Court. 

24. Calling Judgment Docket. 

24. Last day for setting causes for trial for No- 
vember Court. 

November. 

6. Last day for issuing Writs to November 

Term. 

7. Argument for Rules of Affidavit of Defense. 
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14. £#*t dw.fer kwkm ExtesiMBft ito Nomb- 

Jtor Term. 
21. ^ftstday I qj\ filing. Atcouafts «to December 

.Court. 
^1. X>1^ JjgtfgU^t.D*^. 

Dbcbxbkb. 
5. Arguipept ffcr Buta&of Affidavit of Defense. 

11. J^ist day jfrr iwuiiy? Write .to December 

12. Last day for eettuig down oaiues &r Argu- 

WV& Court. 
19. Last day for filing accounts Jto .January 

Court, J 893. 
21. Wee^t fpr i«auiqg PUwma. 
2tf. Calling Judgment Pocket. 
90. Last 4*y for setting dowu.owwaa tor trial 

for January Court, 18(12. 
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ATTQBNi EYS-A T-LAW. 
H. JL XORTS, 



ColutaW*, Pa. 



A. J. EBBRLY, 



L$uicfl*tei, Pa. 



WILLIAM D. WEAVER, 
No. 47 !£. Orairt A., Lancaster. Pa. 

WALTER M. FRANKLIN, ~~ 

_ Lancaster, . Pa. 



D. G. ESHLEMAN, 



Lirocaster, t*a. 



LANCASTER CX)URT8, 1891. 

NOW, NOVEMBER «4th, 1890, H Is ordered by the Court, that, the regular terms of the 
Courts of Common Pleas, Oyer and Terminer and General Jail Delivery, and Quarter Sessions 
of the Peace, and Orphans* Court, shall be and remain for the year A. D. 1891, as fixed by Rule 
of Court, in printed Rules, on pages 11, 48 and 51. 

It is also ordered that Adioumed Courts, for the trial of causes by Jury, in the Courts of 
Common PJeas, Oyer and Terminer and General Jail Delivery, and Quarter Sessions oi the Peace) 
shall bp held during the year A. D. 1891, as follows, to wit : 

IN THE COURT OP COMMON PLEAS. 

One wjaejjc, commencing Monday, February 16, 1891. 

One week, commencing Monday, February 28, 189L 

One week, commencing Monday, June 1, 1891. 

One week, commencing Monday, October 12, 1891. 

One ireefe, commencing Monday, October 19, 1891, 
W TH& CQV&T8 OF OYER AND TERMINER AND GENERAL JAIL DBLIVBRY 
AND QUARTER SESSIONS OF THE PEACE. 

One week, commencing Monday, March 2, 1891. 

One weel^, commencing Monday, May 25, 1891. 

6ne week, commencing Monday, October 26, 1891. 

One week, commencing Monday, December 7, 1891. 

And at such other times as may, during the year, be ordered by the Court. 

It is further ordered by the Court that all Jurors who are summoned, and fail to attend and 
snrve, unless excused by the Court, shall be fined $15. 

And that all Jurors who attend Court, and fail to be present and answer when called for service 
in the trial of a cause, shall forfeit one day's pay for every failure to answer, unless a legator suffi- 
cient reason be given to the Ceurt for such absence oi fai lure to answer. 

Attest; JOHN W. MENTZfcft. Prothonoiary. 
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providee that "when Hues which separate a 
borough from a township, or one borough from 
another, pass throught the lands of any person, 
such lands shall be assessed where the mansion 
house is situated, " is unconstitutional, that 
portion of the Act not being set forth iu the 
title. 

A farm which is divided by the line separat- 
ing a borough from a township, the mansion 
house being within the borough limits, is prop- 
erly assessed as though entirely within the bor- 
ough limits, under the law as it existed at the 
time of the passage of the Act of 1883, and an 
appeal from an assessment so made will be 
stricken off. 

Appeal from assessment. 

JD. B. Case, for appeal. 

September 11, 1884. 

INGST0N, P. J. 

From the appeal filed and papers pre- 
sented it appears that Jacob Stahl, in his 
lifetime, was the owner of a tract of land 
in the county of Lancaster, being seated 
land, consisting of a farm containing about 
one hundred and thirty-eight acres, situate 
partly within the borough of Marietta and 
partly in the township of East Donegal. 

The mansion house, barn and necessary 
farm buildings, and about eighteen and a 
half acres of the land being within the lim- 
its of the borough of Marietta, and the rest 
of the farm land, to wit, about one hundred 
and twenty acres thereof, being in the town- 
ship of East Donegal. 

The County Commissioners of Lancaster 
county ordered and directed the assessor 
of the borough of Marietta to assess the 
whole farm in the assessment of Marietta 
borough as if the whole thereof lay within 
the borough limits, and it was so assessed, 
and return thereof made by the assessor 
to the County Commissioners. No part 
thereof was assessed by the assessor of 
East Donegal Township. 

After the return of said assessment, as 
follows, viz.: 

" Jacob Stahl — farmland 138 acres — 
$168 per acre— total valuation, $23,184," 
to the Commissioners by the assessor, on 
the 26th day of February, 1884, the day 
and time fixed for appeals for said district, 
Mr. Stahl being dead, Mr. Cassel, the 
executor of his will, having charge of his 
estate and the control and management 
thereof, by his counsel, D. Brainard Case, 



Esq., appeared before the County Commis- 
sioners of Lancaster county, and appealed 
from said assessment, claiming that the 
Act of June 1, A. D. 1883, under which, 
he alleges, the assessment was made is 
unconstitutional, and requesting the Com* 
missioners to set aside the assessment in 
said borough of all that portion of said 
tract of land lying in the township of East 
Donegal. This was refused, the Commis- 
sioners deciding that the assessment as 
made should remain as the assessment on 
said real estate for the year 1884. Mr. 
Cassel, the executor, then applied to the 
Court for leave to file his appeal in tha 
Court of Common Pleas, which was granted, 
and the appeal filed. 

Two questions are presented thereby. 
First. Is the Act of June 1, 1883, en- 
titled " An Act to require the assessors of 
the several townships within this Common* 
wealth to assess all seated lands in the 
county in which the mansion house is 
situated where county lines divide a tract 
of land," or any part thereof, unconstitu- 
tional ? 

Second. If said act or any part thereof 
is unconstitutional, is said real estate im- 
properly assessed in the borough of Mari- 
etta under the law as it existed at the time 
of the passage of the Act of June 1, 1883? 

Is said Act or any part of it unconstitu- 
tional, and has this Court power add au- 
thority to so declare it ? 

In earlier years, it was held that the 
Supreme Court alone possessed such 
power. In Menges vs. Weightman (1 
Barr., 223), the Supreme Court say : "It 
is a grave thing to set aside an Act of the 
representatives of the people, and a strange 
confusion would ensue were it attempted 
by the county courts, or the inferior mag- 
istracy. 

Judge Lewis, who once honored the 
seat which we at present occupy, seems to 
have been the first to express a contrary 
opinion. While President Judge of this 
Court, in Martin & Strohm vs. Adam 
Bear (5 Clark, 17), he declared that " The 
conceit that courts of original jurisdiction 
have no right to give their opinion on con- 
stitutional questions, when necessary to 
the determination of .a cause, belongs to a 
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sickly brood of judicial fancies which are 
destined to be of brief existence." " All 
the judicial tribunals are bound to admin- 
ister justice according to law (said he), 
and the Constitution is not only part of the 
law, but it is the paramount law every 
judge is bound by his oath of office to sup- 
port." Since that time the lower courts — 
courts of original jurisdiction — have been 
inquiring into and passing upon the con- 
stitutionality of various Acts of Assembly, 
and that, too, with the approval of the Su- 
preme Court, as may be seen by reference 
to Penna. R. R. Co. vs. Riblet, 06 P. St. 
R., 164 ; Comwth. ex. rel., etc. vs. 
Samuel Butler, 13 Lan. Bar, 38 ; Union 
Passenger R. W. Co's. Appl., 32 Sm., 91, 
and other cases on the same subject. 

The inquiry must be made with care and 
a decision arrived at under certain and 
proper rules. In Craigs vs. First Presby- 
terian church of Pittsburgh, (7 Norr. 46), 
the Supreme Court say, "All presumptions 
are in favor of the constitutionality of an 
Act of Assembly. It comes to us with the 
seal of approval of two of the co-ordinate 
departments of the government — to doubt, 
is to decide in favor of its constitution- 
ality." " It is only in a clear case that 
we are justified in declaring an Act to be 
unconstitutional." 

In Casey's case, (2 Cas., 287), it is 
held that "The right of the judiciary to 
declare a statute void, and to arrest its 
execution is one which in the opinion of all 
Courts, is coupled with responsibilities so 
grave that it is never to be exercised ex- 
cept in a very clear case. One department 
Of the government is bound to presume 
that another has acted rightly." "If, 
however, the legislature had no power to 
pass the Act, then it is wholly void, and 
we must regard it as if the place it occupies 
on the statute book were a blank." 

In Sharpless vs. Mayor of Philadelphia, 
(9 Harr., 162,) it is held, " That if an Act 
of the Legislature be repugnant to the 
Constitution it is ipso facto void, and the 
Courts have the power and it is their duty 
so to declare it." 

In Penna. R. R. Co. vs. Riblet, (16 
Sm., 164), it is said, u That nothing but a 
clear usurpation of a power prohibited will 



justify pronouncing an Act of the Legisla- 
ture void. The title of an Act since the 
first amendment of the Constitution of 
of 1864 must now be regarded as a part of 
it, however it may have been before." 
But "nothing but a clear usurpation of 
power prohibited will justify the judicial 
department in pronouncing an Act of the 
legislative department unconstitutional and 
void." 

In the Allegheny Home Case (14 Am. 
L. R., N. S., 752), it was held that, "All 
that is required in order that an Act of 
Assembly should be constitutional, is that 
its title should fairly give notice of the 
subject of the Act. The title should not 
mislead or tend to avert inquiry into the 
contents of the Act." 

In Sharpless, et. al., vs. Mayor of Phil- 
adelphia, (9 Harr., 164), it is said that 
one rule is, " that we can declare an Act 
of Assembly void only when it violates the 
Constitution clearly, palpably, plainly t 
and in such manner as to leave no doubt or 
hesitation on our minds." " In determin- 
ing whether an Act of the Legislature is 
constitutional or not we must look to the 
body of the Constitution itself for reasons." 
This principle has been asserted by judges 
of every grade, both in the federal and 
State Courts. In the language of C. J. 
Black, "The words of the Constitution 
furnish the only test to determine the va- 
lidity of a statute." (6 Cranch, 87 ; 4 
Dall., 14; 3 S. & R., 178; 12 S. & R., 
339; 4 Bim., 123 ; 32 Sm., 91.) 

What are the words of the Constitution 
which are to be. the test in the case before 
the Court ? 

The Constitution of Pennsylvania, Ar- 
ticle III, subject, Legislation. Section 
3, declares that " No bill except general 
appropriation bills shall be passed, con- 
taining more than one subject, which shall 
be clearly expressed in its title." Section 
1, of the same article, declares that "no law 
shall be passed except by bill, and no bill 
shall be so altered or amended, on its pas- 
sage through either House, as to change 
its original purpose." 

The Act of Assembly complained of in 
this case is the Act of June 1, 1883. Pam. 
Laws, 1883, page 51, its title reads thus : 
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" An Act to require the assessors of the 
several townships within this Common- 
wealth to assess all seated lands in the 
county in which the mansion house is 
situated where county lines divide a tract 
of land." 

The Act exclusive of the title reads 
thus: 

Section 1. "Be it enacted, etc., That 
hereafter the assessors of the several coun- 
ties within this Commonwealth shall on 
seated lands make the assessment in the 
county in which the mansion house is 
situate when county lines divide a tract of 
land. And when lines which separate a 
horough from township, or one borough 
from another, pass through the lands of 
any person, such lands shall be assessed 
where the mansion house is situated." 

Section 2. " All acts inconsistent with 
this Act are hereby repealed." 

By reference to the title, it will be seen 
that the subject under consideration, and 
the object presented, was the passage of a 
law to regulate the assessment of real es- 
tate in this Commonwealth where county 
lines divide tracts of land, leaving a portion 
of the land in one county and the mansion 
house and another portion in another 
county. 

And that a portion of Section 1 of the 
Act is most clearly set forth and expressed 
in the title, and is in itself a complete and 
full enactment embracing the whole subject 
clearly expressed in the title, to wit : " Be 
it enacted, etc., That hereafter the assessors 
of the several counties within this Com- 
monwealth shall on seated- lands make the 
assessment in the county in which the 
mansion house is situate when county 
lines divide a tract of land." 

Here we have a complete act, complete 
legislation on the whole subject expressed 
in the title, without the remaining portion 
of the section which is not only not clearly 
expressed, but is not expressed at all in 
the title, and which refers to different sub- 
ject matter, to wit: The place of assess- 
ment of land where township or borough 
lines divide the tract. The title of this 
act, as it stands upon our statute book, 
does not fairly give notice of the subject 
matter contained in the Act. It is calcu- 



lated to mislead, and tends to avert inquiry 
into the contents of the Act. Of this we 
can have no doubt. That portion of the 
Act which is not clearly expressed in its 
title, that is not mentioned or expressed at 
all in the title, and reading thus, " And 
when lines which separate a borough from 
township, or one borough from another, 
pass through the lands of any person, such 
lands shall be assessed where the mansion 
house is situated," is in our judgment most 
clearly in conflict with Article III., Sec- 
tion 3, of the Constitution of Pennsylvania, 
is unconstitutional and void, and so far as 
the case before us is concerned, is to be 
treated and regarded as if the place it oc- 
cupies in the Act, and on our statute books, 
were a blank, and we shall so treat and re- 
gard it, believing this to be our bounden 
duty. And for this course we find a pre- 
cedent in Dewhurst vs. City of Allegheny 
(14 Norr. 437), in which it was held that 
" An entire Act of Assembly is not neces- 
sarily unconstitutional, because the title 
fails to give notice of some particular 
matter contained therein. The rule has 
been to sustain that portion of the Act of 
which the title gives notice." Other cases 
might be referred to were it deemed nec- 
essary. 

Having arrived at the conclusion that 
the above stated portion of the Act is un- 
constitutional and void, and that no' legal 
assessment could be made under and by 
virtue of it, we have disposed of the first 
proposition raised, and this leads us to the 
consideration of the second. " Is the real 
estate in question properly assessed in the 
borough of Marietta under the law as it ex- 
isted at the time of the passage of the Act 
of June 1, 1883, and as it still exists? 

In the case of Bausman vs. The County 
of Lancaster, (14 Wr., 208,) in which 
Mr. Bausman owned a farm of about one 
hundred and twenty-two acres, the 
mansion house and other buildings, and 
about one hundred and six acres were 
situated in Lancaster township, and the 
remaining sixteen acres being situated in 
the city of Lancaster In the year 1864 
the assessor of the then southwest ward 
of the city assessed a tax on that part 
df said real estate lying in the city, and 
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the Court here sustained the assessment, 
but the Supreme Court reversed the de- 
cision and held that a farm divided by a 
township, borough or city line, is taxable 
where the mansion house is located ; and 
in arriving at this conclusion, say, " It is 
fairly deducible from the Act of April 15, 
1834, that while it was made the duty of 
assessors and assistant assessors of the sev- 
eral counties to take an account of, and to 
value all real estate within their respective 
wards, townships and districts, they were 
directed to assess each object of taxation as 
a whole." "It was not contemplated that 
they should divide farms or lots of ground, 
or real estate of any description that had 
been used or enjoyed as a whole up to the 
time of assessment." "Such a mode of 
assessment would have necessitated meas- 
urements in very many cases of parcels cut 
off from the main body of a tract of land 
by township or ward lines, and in other 
cases would have demanded valuation of 
parts of houses, mills, manufacturies, fur- 
naces, ,, etc. " This must have been un- 
derstood by the legislature and hence, by 
the 59th section of the Act of July 11, 
1842, it is enacted that the assessments of 
seated lands shall be made in the township 
in which the mansion house is situated, 
where township lines divide a tract of 
land." "It is said that Acts imposing 
taxes are to be strictly construed ; but the 
Act of 1842 is not one imposing taxes." 
44 It is said that the Act applies only to 
tracts of land lying in two or more conter- 
minous townships. We do not think so. 
Lands are not less divided by a township 
line, because that line may also be the line 
of an adjoining borough or city ; and the 
evils resulting from assessments in parcels 
by different assessors, rather than assess- 
ment in entirety, are the same where part 
is situate in a township, and part in an ad- 
joining borough or city, as where the parts 
are separated only by a line between town- 
ships." "Besides this, the 15th section 
of the Act of April 25, 1850, shows plainly 
the understanding of the Legislature, that 
the Act of 1842 extended to cases where 
the line between a township and a borough 
or city may divide the mansion house of a 
farm from a portion of the land. That Act 



enacted that the 59th section of the Act of 
1842 shall not be construed to extend to 
lands lying in different townships, the 
mansion house of which is in an incorpo- 
rated borough or city. It obviously im- 
plies that the Act does apply when lands 
are divided by a township and city or bor- 
ough line, if the mansion house be not in 
the city or borough" Adopting the reas- 
oning and decision of the Supreme Court, 
and applying them to the case under con- 
sideration, we are of opinion that the real 
estate, mentioned in the appeal, is properly 
and legally assessed by the assessor of the 
borough of Marietta, and that the appeal 
must be dismissed. 

The appeal is, therefore, dismissed at the 
cost of the appellant. 



C. P. OF LANCASTER COUNTY. 

Appeal of John W. Rich. 

Assessment of farm divided by borough 
line. 

A farm which is divided by the line separating 
a borough from a township, the mansion house 
being within the borough limits, is properly 
assessed as though entirely within the borough 
limits, and an appeal from an assessment so 
made will be stricken off. 

Appeal from assessment. 

This farm situated partly in the borough 
of Marietta and partly in East Donegal 
township, was assessed as though entirely 
within the borough. The commissioners 
having refused to set aside this assessment 
of the portion not within the borough 
limits, this appeal was taken to Court. 

D. B. Case, for appeal. 

September 11, 1884. Opinion by Liv- 
ingston, P. J. 

And now September 11, 1884, the ap- 
peal in this case is dismissed, and the as- 
sessment permitted to stand for the reason 
set forth and expressed in the written 
opinion filed September 11, 1884, in the 
appeal of A. N. Cassel, executor of Jacob 
Stahl, deceased, in Trust Book No. 10, 
page 174. The appellant to pay the costs. 
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Q. S. OF LANCASTER CO. 
In Be Wholesale Liquor Licenses. 

Who are " rectifiers, compounders and 
manufacturers" under Act of June 
9, 1891 — Changes made by said Act. 

The Act of 1891 creates no new class of deal- 
ers in spirituous, vinous or malt liquors, nor 
does it in any manner increase or diminish the 
lights of licensees, except that — 

Under the Act of 1891 it is not lawful for any 
wholesale dealer or storekeeper to sell any 
brewed or malt liquors iu less quantities than 
twelve pint bottles, and no liquor can be sold 
by them to be drank on the premises where sold, 
nor any place provided by such Feller for that 
purpose. The Act also requires licenses to be 
numbered, and delivery wagons marked as 
therein designated. 

Wholesale dealers are those who buy and sell 
in large quantities. 

Brewers are those who manufacture fermented 
liquors of any name or description for sale from 
malt wholly or in part, or from any substitute 
therefor. 

Distillers are those who produce spirits and 
liquors by means of distillatiou. 

Rectifiers are those who refine or purify liq- 
uors or spirits by repeated distillation, which 
separates the grosser parts, but the mixture of 
wines compatible with each other, or the clear- 
ing of wines or liquors by means of a strainer 
or filter which can not be used for the purifying 
or refining of liquors in any other way, or the 
addition of simple materials which merely hasten 
the settling of the sediment, particles of pulp, 
etc., floating in liquors and wines, without other- 
wise changing their character, do not constitute 
" rectifying " within the meaning of the Act. 

Compounders or manufacture rs are those who 
mix wines or other liquors with other materials 
which results in producing a spurious imitation 
or compound liquor, but the mixing of several 
brands of the same kind of liquor would not be 
compounding within the meaning of the Act. 

A. B. Shaeffer, a wholesale liquor dealer 
of the City of Lancaster, through his at- 
torney, 0. P. Bricker, Esq., presented a 
Eetition to the Court representing " that 
y reason of the passage of an Act of 
Assembly for 1*91, No. 215, which was 
subsequently duly approved by the Gov- 
ernor of the Commonwealth on June 9, 
1891, relating to the sale of spirituous 



liquors, etc., at wholesale, and entitled 
< An act to restrain and regulate the sale 
of vinous, spirituous, malt or brewed 
liquors, or any admixture thereof by whole- 
sale,' he requests your Honorable Court 
for an order to regulate the numbering of 
the license granted to him, and further that 
your Honorable Court instruct him as to 
who comprise the class designated therein 
as ' rectifiers, compounders and manufac- 
turers," and as to the general terms of the 
said Act that he may properly enforce and 
obey the laws of the Commonwealth. 
And will ever pray," etc. 

To this petition the Court answered as 
follows : 



July 9, 1891. 
P.J. 



Opinion by Livingston, 



Act No. 215, approved June 9, 1891, is 
entitled an act " to restrain and regulate 
the sale of vinous and spirituous, malt or 
brewed liquors, or any admixtures thereof 
by wholesale." 

Section 1 declares that " all wholesale 
dealers, brewers, distillers, rectifiers, com- 
pounders, storekeepers and agents, having 
stores or offices within this Commonwealth, 
dealing in intoxicating liquors, either spir- 
ituous, vinous, malt or brewed, shall pay 
for each separate store, brewery, distillery, 
rectifying or compounding establishment, 
or agency, an annual license," etc., etc. 

Section 2. That "licenses may be 
granted by the Court of Quarter Sessions 
of the proper county, and shall be for one 
year from a date fixed by rule or standing 
order of the Court," etc., etc. " Provided, 
that it shall not be lawful for any rectifier, 
compounder, distiller or manufacturer to 
sell spirituous liquors in less quantities than 
one gallon, nor any wholesale dealer or 
storekeeper to sell any spirituous or 
vinous liquors in less quantities than one 
quart, and brewed or malt liquors in less 
quantities than twelve pint bottles. Nor 
shall any brewer or bottler sell less than 
twelve pint bottles of brewed or malt liq- 
uors. He, or she, or they, shall not allow 
any liquors sold by him, her or them to be 
drunk on the premises where sold, nor any ' 
place provided by such seller for that pur- 
pose." 
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There being no further time stated in the 
Act at which it shall become operative, it 
became operative and a law on the day it 
\wu approved and signed by the Governor, 
June 9, 1891. 

It id held in Philadelphia that so far as 
the amount of fee to be paid is concerned, 
that was all settled and determined when 
the license was granted and the license fee 
paid. That was under the law that existed 
at that time, and it is not in the slightest 
degree affected by the law as it stands now, 
notwithstanding the fact that the present 
law increases the fee to be paid in Phila- 
delphia. 

There does not appear to be any good 
reason for us to hold otherwise here, where 
the license fee has not been changed by the 
new law, except the fee to be paid by bot- 
tlers. 

Under the licenses granted by this Court 
in March last, those holding them can con- 
duct the business therein specified during 
the term therein stated, subject however, 
from the time it was approved by the Gov- 
ernor, to the provisions of the Act of June 
9, 1891, the present law. Thus, under 
•Section 1, all wagons used for the purpose 
of delivering any spirituous, malt or brewed 
liquors, or auy admixture thereof, shall be 
marked as therein designated ; and to en- 
able this to be done, the clerk is now di- 
rected to number the licenses held by those 
to whom they were granted, when pre- 
sented and in the order of presentation. 

Under section 2, it is not lawful for any 
rectifier, compounder, distiller or manufac- 
turer, to sell spirituous liquors in less 
quantities than one gallon. The same pro- 
vision is contained in the Act of May 24, 
1887. 

It is not lawful for any "wholesale dealer 
or storekeeper to sell any spirituous or 
vinous liquors in less quantities than one 
quart, and brewed or malt liquors in less 
quantities than twelve pint bottles. The 
change here is with reference to malt 
liquors only. It is not lawful for any 
brewer or bottler to sell less than twelve 
pint bottles of brewed or malt liquors, and 
herein the present law differs from the Act 
of 1887. Then the same section declares 
that he or she or they should not allow any 



liquors sold by him, her or them to be 
drunk on the premise* where sold, nor any 
place provided by such seller for that pur- 
pose. 

Having thus noted the changes, on 
further examination we find that the Act 
of 1891 creates no new class of dealers in 
spirituous, vinous or malt liquors, nor does 
it in any manner, except as above noted, 
increase or diminish the rights or privileges 
of licensees. Its language is identical with 
that of the Act of 1887, as to classes ; 
both designate dealers as wholesale deal- 
ers, brewers, distillers, rectifiers, com- 
pounders, storekeepers, and agents having 
stores or offices within this Commonwealth. 
These are the classes to which the act per- 
mits courts to grant license : 

Wholesale dealers, who buy and sell in 
large quantities. 

Brewers, who manufacture fermented 
liquors of any name or description for 
sale, from malt, wholly or in part, or from 
any substitute therefor. 

Distillers, who produce spirits and liq- 
uors by means of distillation — by the use 
of a still. 

Rectifiers, who, chemically speaking, re- 
fine or purify any substance by repeated 
distillation, which separates the grosser 
parts, as the rectification of spirits of wine. 

The business of rectifying was formerly 
connected with distilleries, and carried on 
by distillers, but latterly the United States 
Government, by its revenue department, 
for revenue purposes, has separated dis- 
tilling and rectifying, and does not permit 
the business of rectifying to be carried on 
within six hundred feet of a distillery, and 
thus separate rectifying establishments 
were created and required to pay license. 

So that now with us any liquor dealer 
who rectifies liquors or spirits by repeated 
distillation, which separates the grosser 
parts, or who has for this purpose in his 
possession and use any still or leach tub, 
would be termed a rectifier and required 
to apply for a rectifier's license. A leach 
tub is prepared, as we understand it, by tak- 
ing a large vessel or tank, made for the pur- 
pose, having what is termed a false bottom, 
on the inside, several inches above the reg- 
ular bottom, made of wood, perforated and 
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covered with blanket or cloth, on which is 
placed fine gravel to a certain depth. The 
vessel or tank is then filled up within, say, 
a foot, or fifteen inches of the top, with 
fine charcoal, and into, or upon this, the 
high wine, or raw whisky, perhaps not over 
a day old, is poured and leached by perco- 
lation, and drawn out through a spigot. It 
is then ready for the market, and known as 
rectified spirits. If extra or double recti- 
fied spirits are desired, it is then run 
slowly through a second vessel or tank, 
thus prepared, etc. But the mixture of 
wines compatible with each other, or the 
clearing of wines or liquors by means of a 
strainer or filter, which cannot be used for 
the purifying or refining of liquors in any 
other way, or the addition of simple ma- 
terials, which merely hasten the settling of 
the sediment, particles of pulp, etc., float- 
ing in liquors and wines, without otherwise 
changing their character, is not considered 
a process of rectifying even under the 
United States statutes, which are suffic- 
iently comprehensive to embrace every 
known process of rectifying liquors. 

As we are informed there is but one 
rectifying establishment in the Ninth Inter- 
nal Revenue District, and that situated in 
York county, we shall not for the present 
be called upon to grant license to rectifi- 
ers, and need therefore make no further in- 
quiry as to this class of dea^rs. 

Compounders are those who compound 
or mix different things, elements, or ingre- 
dients to form a whole, as a compounder of 
medicines. The mixing of wines, or other 
liquors with any materials which results in 
producing a spurious imitation or com- 
pound liquor, to be sold under the name 
of whisky, brandy, gin, rum, wine, etc., 
etc., would be compounding or manufac- 
turing. But if a customer send to a whole- 
sale dealer a five-gallon keg, and tell him 
to blend therein for bim two gallons of 
A's whisky, two gallons of B's whisky, 
and one gallon of C's whisky, and he does 
so, and sends it to the customer, he does 
not thereby become a rectifier or com- 
pounder, and require a rectifier's or com- 
pounder's license under the act of June 9, 
1891. He does not rectify or purify it 
in any manner, nor does he mix with it any 



material which results in producing a 
spurious imitation or compound liquor to 
be sold by any other name. It was whisky 
when ordered and whisky when it was de- 
livered to the customer. So far as we 
know, we have no compounding establish- 
ments now in Lancaster county, and no 
such license will be called for in the near 
future. 

It will thus be observed that the act of 
June 9, 1891, makes but little change in 
the law with reference to the liquor dealers 
in Lancaster county. The mode of appli- 
cation for license under it next year will be 
somewhat different, but it is so clearly 
specified in the act itself that we need not 
refer to it now. 

During this year, and until the expira- 
tion of the licenses they now hold, liquor 
dealers will proceed as they have been 
doing, observing and complying with the 
changes we have noted as made by the 
present law — the act of 1891. 



Q. S. OF LANCASTER COUNTY. 
Commonwealth vs. Groff. 
Justice of the peace — Wilful trespass — 
When record defective — Jurisdiction 
of Quarter Sessions — Indictment — 
When will be quashed — Act of June 
8, 1881, P. L., 82. 

To give the Court of Quarter Sessions juris- 
diction in -'wilful trespass" under the Act of 
June 8, 1881, the record of the magistrate must 
show not only a hearing, conviction, sentence 
and recognizance entered, but also a refusal by 
the defendant to comply with the sentence im- 
posed, before recognizance was entered, and an 
indictment, will on motion be quashed when the 
magistrate's record does not show such refusal. 

The Act of June 8, 1881, makes no provision 
for an appeal, and a magistrate has no authority 
to grant an appeal under it. 

A magistrate's record showing that a "hear- 
ing was had before him, and defendaut found 
guilty and sentenced to pay a fine of $5.00 and 
costs of suit, same day defendaut appeals to 
the next Court of Quarter Sessions," and that 
"he entered bail for his appearance at said 
court," w defective under the Act of 1881. 

Indictment, "wilful trespass." True 
bill. 

Motion to quash indictment. 

Brown ft Hensel, for motion. 
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B. F. Davis and A. C. Reinoehl, Dis- 
trict Attorney, contra. 

July 9, 1891. Opinion by Livingston, 

On June 19, 1891, a motion to quash 
the indictment was filed and a rule granted 
as follows : 

"And now, June 18, 1891, on motion of 
Brown & Hensel, attorneys for B. F. Groff, 
defendant, Court grant a rule to show 
cause why the indictment in the above case 
should not be quashed, because the record 
does not show a hearing, conviction and 
sentence before the justice, and a recog- 
nizance entered into after a refusal to com- 
ply with the sentence imposed." 

The indictment in this case is evidently 
drawn under the Act of June 8, 1881 
(Purd. 454, pi. 274-5; P. L. 1881, p. 82), 
section 1 of which declares, " That any 
person or persons, who shall wilfully enter 
or break down, through or over any field, 
orchard, garden or yard fence, hot bed or 
green-house, or who shall wrongfully club, 
stone, cut, break, bark, or otherwise muti- 
late or damage any field crop, nut, fruit 
or ornamental tree, shrub, bush, plant or 
vine, trellis, arbor, hot bed, hot or green- 
house, or who shall trample, or in any wise 
injure, any grain, grass, vines, vegetables, 
or other growing crop, or who shall will- 
fully take or carry away any grain, corn, 
rye, wheat, or other field crop, fruit, vege- 
tables, plants, fruit or ornamental trees, 
vines or shrubs, whether the same be at- 
tached to the soil or not, shall subject said 
person or persons to a penalty of not less 
than five nor more than fifty dollars, for 
each and every offence." 

Section 2. "Any justice of the peace or 
alderman, upon information or complaint 
made before him, by the affidavit of one 
or more persons, of the violation of said 
act, by any person or persons, shall issue 
his warrant, directed to any constable or 
police officer, to cause such person or per- 
sons to be arrested and brought before said 
justice or alderman, who shall hear and 
determine the guilt or innocence of such 
person or persons so charged, and if con- 
victed of said offence or offences, shall be 
sentenced to pay the said penalty afore- 



said, attached to said violations, with costs, 
one-half to go to the party or parties 
injured, to pay for damages sustained, and 
the remaining one-half to the school fund 
of the district in which said offence was 
committed : Provided, That the defendant 
or defendants, on refusing to pay at once 
the said penalty, shall be committed to the 
common jail of the said county, for a period 
of not less than one day for each dollar of 
penalty imposed, unless the defendant or 
defendants enter in a recognizance with 
good security to answer said complaint on 
a charge of misdemeanor before the Quar- 
ter Sessions of the peace of the County 
in which the offence is committed, which 
Court, on conviction of the offence so 
charged, and failure to pay the penalty 
imposed by this act with costs, shall com- 
mit said defendant or defendants to the 
common jail of the county, for a period 
not less than one day for each dollar of 
penalty imposed," for it includes every 
species and description of trespass that 
may be committed under said Act. 

The magistrate's record, as returned, 
shows that a " hearing was had before him 
and defendant found guilty and sentenced 
to pay a fine of $5.00 and costs of suit. 
Same day defendant appeals to the next 
Court of Quarter Sessions," and that, " he 
entered bail for his appearance at said 
Court." 

In order to give the Court of Quarter 
Sessions jurisdiction, the magistrate's re- 
turn should show : 

1. That a hearing was had before the 
magistrate. 

2. That the defendant was found guilty 
or convicted- 

3. That he was sentenced to pay a fine 
of five dollars ; one-half to be paid to E. 
M. Hostetter, the injured party, and the 
remaining half to the school fund of Manor 
(or the proper named) school district, the 
district in which the injury was committed, 
and pay the costs. 

4. That the defendant refused to pay 
said penalty, and entered into a recognis- 
ance with good security to answer said 
complaint, on a charge of misdemeanor, 
before the Court of Quarter Sessions of the 
County of Lancaster. 
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Assigned Estate of Maktin Eckman and Wife, 
of Warwick Twp.. Lancaster County, Pa. 
The undersigned Auditor* appointed to dis- 
tribute the balance remaining in the hands of 
George 8. Wise, assignee of Martin Eckman and 
Catharine his wife, to and among those legally 
on titled to the same, will sit for that purpose on 
Thursday, August 18th, 1891, at 11 o'clock a. 
m., in the Library Room of the Court House, in 
the City of Lancaster, where all persons inter- 
ested in said distribution may attend . 

JOHN P. RUTH, 
july20-4t Auditor. 

Assigned Estate of William McCarty and 
Wifb, of Bareville Lancaster County, Pa. 
The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
Martin Sheaffer, assignee of said William Mc- 
Carty, to and among those legally entitled to 
the same, will sit for that purpose on August 
8d, 1891, at 10 o'clock a. m., in the Library 
Room of the Court House, in the City, of Lan- 
caster, where all persons interested in said dis- 
tribution may attend. 

M. G. SCHAEFFER, 
julyl8-4t Auditor. 

Estate of John B. Ebeblt, late of Ephrata 
Twp., Lancaster Co., deceased. 

The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
H. H. Bingham, auditor of John B. Eberly, to 
and among those legally entitled to the same, 
will sit for* that purpose on Friday, August 7, 
1891, at 10 o'clock a. m., in th£ Library Room 
of the Court House, in the City of Lancaster, 
where all persons interested in said distribution 
may attend. W. K. SELTZER, 

julyl8-4t Auditor. 



Estate of Elizabeth Goss, late of West Done- 
gal, Lancaster County, Pa., deceased. 
The undersigned Auditor, appointed to pass 
upon exceptions to the account and to distribute 
the balance remaining in the hands of Ephraim 
Goss, executor, to »A<i among those legally en- 
titled to the same, will sit for that purpose on 
Monday, August 8d, 1891, at 10 o'clock a. m., 
in the Library Room of the Court House, in the 
City of Lancaster, where all persons interested 
in said distribution may attend. 

D. H.8EN8ENIG, 
julyl8-4t Auditor. 

Estate of Joseph B. Baldwin, late of Colerain 
Township, Lancaster County, Pa., deceased. 
The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
William B. Baldwin and John Huey, executors 
of said deceased, to and among those legally 
entitled to the name, will sit for that purpose on 
Friday, August 7th, 1891, at 10 o'clock a. m., 
in the Library Room of the Court House, in the 
City of Lancaster, where all persons interested 
in said distribution may attend. 

J. W. F. SWIFT, 
july 13-4t Auditor. 



Assigned Estate of A. T. McClellen, late of 
Sadsbury Twp., Lancaster Co., Pa., deceased. 

The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
Thomas J. Marsh and James P. Marsh, assig- 
nees, to and among those legally entitled to the 
same, will sit for that purpose on Friday, 
August 14th, 1891, at 10 o'clock a. m.,in the 
Library Room of the Court House, in the City 
of Lancaster, where all persons interested in 
said distribution may attend. 

JAMES M. WALKER, 

j uly 20-4t Auditor. 



Assigned Estate of Henry E. Gocklet and 
Wife, of Ephrata Twp., Lancaster Co., Pa. 
The undersigned Auditor, appointed to pass 
upon exceptions filed to account and distribute 
the balance remaining in the hands of Samuel 
R. Hess and Jacob § toner, assignees, to and 
among those legally entitled to the same, will 
sit for that purpose on Wednesday, August 
12th, 1891, at 10 o'clock a. m M in the Library 
Room of the Court House, in the City of Lan- 
caster, where all persons interested in said dis- 
tribution may attend. 

WM. D. WEAVER, 
july20-4t Auditor. 



Assigned Estate of Samuel W. Lutz, late of 
East Hempfield Twp., Lancaster County, Pa. 

The undersigned Auditor, appointed to dis- 
tribute the balance remaining in the hands of 
A. S. Hershey, Esq., assignee, to and among 
those legally entitled to the same, will sit for 
that purpose on Thursday, August 13th, 1891, 
at 10 o'clock a. m., in the Library Room of the 
Court House, in the City of Lancaster, where 
all persons interested in said distribution may 
attend. WM. D. WEAVER, 

july20-4t Auditor. 

Estate of H. W. Villee, late of Lancaster City, 
Lancaster Co., Pa., deceased. 

The undersigned Auditor, appointed to pass 
upon exceptions filed to account, and to dis- 
tribute the balance remaining in the hands of 
Sarah A. Villee, executrix of n. W. Villee, de- 
ceased, to and among those legally entitled to 
the same, will sit for that purpose on Friday, 
Augnst 14th, 1891, at 2 o'clock p. m., in the 
Library Room of the Court House, in the City 
of Lancaster, where all persons interested in 
said distribution may attend. 

WM. D. WEAVER, 
jnlyl8-4t Auditor. 

ffiofice. 

In the Orphans' Court of Lancaster County, Pa. 
In the estate of Elias Becker, dec'd., late of 
Warwick township, Lancaster County, Pa., 
Israel G. Erb., the executor and testamentary 
trustee of said estate having filed his petition 
praying that he may be discharged, notice is 
hereby given to all persons interested that the 

grayer of the petitioner will be granted by the 
ourt, unless objection is made thereto by Mon- 
day, September 21, 1891, at 10 o'clock a. m., 
when the matter will be heard. 

S. L. KAUFFMAN, 
july20-4t Deputy Clk. O. C. 
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Assigned Estate of Eli Benedict and Wife, 
of Strasburg Twp., Lancaster County. 

Eli Benedict and Wife, of Strasburg town- 
ship, having by deed of voluntary assignment, 
dated May 30, 1891. assigned and transferred all 
their estate and effects to the undersigned, for 
the benefit of the creditors of the said Eli Ben- 
edict, he therefore gives notice to all persons in- 
debted to said assignor, to make payment to the 
undersigned without delay, and those having 
claims to present them to 

june22-6t ALDUS C. MYLIN, 

Chas. I. Landib, Assignee, 

Att'y. Residing in W. Lampeter Twp. 



Assigned Estate of John Bair, of Upper Lea- 
cock Township, Lancaster County. 

John Bair, of Upper Leacock Township, hav- 
ing by deed of voluntary assignment, dated 
April 25th, 1891, assigned and transferred all 
his estate and effects to the undersigned, for the 
benefit of the creditors of the said John Bair, he 
therefore gives notice to all persons indebted to 
said assignor, to make payment to the under- 
signed without delay, and those having claims 
to present them to 

JACOB R. MUSSER, 1 

Bareville, Pa., I Aoe . ooo 

WILLIAM FLICKING ER, f A8Si ^ nee8 - 
Intercourse, Pa. J 

Bkown & Hensel, Atty's. July 18-U 

Assigned Estate of Harry C. Sutton and 
Wife, of the City of Lancaster, Lancaster 

County. 
Harry C. Sutton and wife, of Lancaster City, 
having by deed of voluntary assignment, dated 
June 27, 1891, assigned and transferred all their 
estate and effects to the undersigned, for the 
benefit of the creditors of the said Harry C. 
Sutton, he therefore gives notice to all persons 
indebted to said assignor, to make payment to 
the undersigned without delay, and those hav- 
ing claims to present them to 

GEORGE A. KIEHL, 
B. Frank Eshleman, Residing in Lan- 
Att'y. caster. 

july6-6t Assignee. 

Assigned estate of Thomas H. Collins, and 

Wife, of Colerain Township, Lancaster 

County. 

Thomas H. Collins and Wife, of Colerain 
township, having by deed of voluntary assign- 
ment, dated June 16th 1891, assigned and trans- 
ferred all their estate and effects to the under- 
signed, (or the benefit of the creditors of the 
said Thomas H. Collins, he therefore gives 
notice to all persons indebted to said assignor, 
to make payment to the undersigned without 
delay, and those having claims to present them 
to JAMES COLLINS, 

J. W. F. Swift, Quarry ville, P. O. 

Attorney. july6-6t Assignee. 



Assigned Estate of Amelia A. Sturgis and 
. Husband, of Lane. City, Lane. Co., Pa. 
Amelia A. Sturgis and husband, of Lancaster 
City, Pa., having by deed of voluntary assign- 
ment, dated April 10, 1891, assigned and trans- 
ferred all their estate and effects to the under- 
signed, for the benefit of the creditors of the 
said Amelia A. Sturgis, he therefore gives notice 
to all persons indebted to said assignor to make 
payment to the undersigned without delay, and 
those having claims to present them to 
Chas. R. Kline, I. H. RYAN, 

Chas. I. Landis, Assignee, 

june22-6t Att'ys. Residing in Lancaster City. 
Assigned Estate of Maud A. Sturgis, of Lan- 
caster City, Lancaster County, Pa. 
Maud A. Sturgis, of Lancaster City, Pa., hav- 
ing by deed of voluntary assignment, dated April 

10. 1891, assigned and transferred all her estate 
and effects to the undersigned, for the benefit 
of the creditors of the said Maud A. Sturgis, he 
therefore gives notice to all persons indebted to 
said assignor, to make payment to the under- 
signed without delay, and those having claims 
to present them to I. H. RYAN, 

Chas. R. Kline, Assignee, 

Chas. I. Landis, Residing in Lancaster City. 
Att'y B. ju ne22-6t 

~~ COURT CALENDAR.— 1891. _ 

July. 
18. Week for issuing Divorces. 
18. Last day for filing Accounts to August Court. 

25. Last day for setting down causes for trial for 

Monday, August 24th, and August 81st. 
August. 

7. Last day rfr issuing Writs to August Term. 

8. Argument for Rules of Affidavit of Defense. 
15. Last day for issuing Executions to August 

Term. 
22. Last day for filing Accounts to September 

Court. 
22. Calling Judgment Docket. 
September. 
5. Argument for Rules of Affidavit of Defense. 

11. Last day for issuing Writs to September 

Term. 

12. Last day for setting down causes for Aug- 

ment Court. 
12. Last day for setting down causes for trial 

for October 12th and 19th. 
21 . Week for issuing Divorces. 

26. Calling Judgment Docket. m 

professional garto. 

ATTORNEYS-AT-LAW. 



il. M. NORTH, 



Columbia, Pa. 



A. J. EBERLY, 



Laucastei, Pa. 



WILLIAM D. WEAVER, ~~ 

No. 47 E. Grant St., Lancaster, Pa. 

WALTER M. FRANKLIN, 
Lancaster, Pa. 



i). ii. ESHLEMAN, 



Lancaster, Pa, 
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It will not do for defendant when the 
magistrate passes judgment of conviction 
upon him, or finds him guilty, to say, I 
don't approve of your judgment or finding ; 
I will take an appeal. The Act makes no 
provision for an appeal, and the magistrate 
had no authority to permit or grant an ap- 
peal under it. 

The Supreme Court say (Hoffman et. 
al., vs. Commonwealth, 123 Pa., 75), that 
to give the Court of Quarter Sessions jur- 
isdiction under the Act of June 8, 1881, 
the record of the magistrate must show a 
hearing, conviction and sentence, and a 
recognizance entered into by the defendant 
after a refusal to comply with the sentence 
imposed. The case must reach the Quar- 
ter Sessions by the road prescribed by the 
Act of 1881. The justice has no right to 
send the case to the Sessions until after 
conviction, sentence and a refusal to com- 
ply with the sentence. Where the pro- 
ceeding^ fail to show any of these essen- 
tials, and defendant moves to quash the 
indictment because they do not appear on 
the face of the magistrate's record, the mo- 
tion to quash must prevail. 

Therefore, as the proceedings returned 
in this case are imperfect, and not in ac- 
cordance with the requirements of the Act 
of 1881, the rule must be made absolute 
and indictment quashed. 



MS 



O. C. OF NORTHAMPTON CO. 

Knauss's Estate. 

Decedents* Estates — Wills — Construc- 
tion of — Meaning of term "Due Course 
of Law." 

A testator directed that one of his daughters 
should be paid a claim for wages "whenever 
the same may be recovered against the estate by 
due course of law:" Held, that before she could 
receive anything a judicial proceeding in some 
form must be commenced by her for its re- 
covery. 

It is no objection to an interpretation of a will 
that such interpretation may result in an ab- 
surdity, where the intention of the testator is 
clear. , 

Geisinger'6 A pp., 1 Mona., 600 ; s. c. Mesner's 
Est., 1 Max., 801, followed. 

Exceptions to auditor's report. 



Owen Knauss died January 9, 1887, 
leaving a last will and testament, in which 
was the following bequest: "To my daugh- 
ter, Emma Catharine, intermarried to Mil- 
ton Durn, . . . also the amount claimed 
or may be claimed by her or them as wages 
coming to her for work and labor done over 
and above the age of twenty-one years 
may be added to her portion, whenever the 
same may be recovered against the estate 
by due course of law." H. D. Maxwell, 
Esq., having been appointed auditor by 
the court to distribute the balance in the 
hands of the executors, Emma Catharine 
(Amy Durn) claimed $2.25 a week for the 
time that she worked over age for her 
father until her marriage, being from Feb- 
ruary 23, 1864, to June 28, 1868, with 
interest thereon. The auditor took testi- 
mony, under objection, as to the fact of 
services having been performed and as to 
the value of the same, and found as a matter 
of fact that Amy Durn had, during the 
time specified, done general housework for 
her father and at times assisted in the 
farm work, and that the wages paid hired 
girls for work of a similar character was 
from $1.50 to $2.00 a week. The report 
of the auditor set forth the following in his 
conclusions of law : u The counsel for the 
exceptants and accountants contend, how- 
ever, that by the term *due course of law* 
the testator has specified how the claimant 
is to establish her claim, meaning a suit at 
law and a recovery thereunder, and as this 
has not been done, she is not entitled to 
the claim; that the words 'due course of 
law' are technical words and must be 
strictly construed, unless the testator by 
subsequent language very clearly meant 
otherwise ; that a judgment against the 
estate under a suit at law was a condition 
precedent to her obtaining anything under 
the will, and that therefore she is not en- 
titled to receive anything . . . ' Any legal 
proceeding enforced by public authority, 
whether sanctioned by age and custom or 
newly devised in the discretion of the 
legislative power in furtherance of the gen- 
eral good, which regards and preserves 
these principles of liberty and justice, must 
be held to be due course of law:' 6 Am. 
& Eng. Ency. of Law, 50. Your auditor 



Digitized by 



Google 



270 



LANCASTER LAW REVIEW. 



is therefore of the opinion that w,hile the 
terms due course of law ' may have a cer- 
tain defined technical meaning, yet the 
establishment of the fact of services per- 
formed, together with the value thereof, 
before an auditor appointed by this court 
to adjust and distribute the balance in the 
hands of the executors, is a compliance with 
the terms 'due course of law' and the re- 
quirements of the will. To hold otherwise 
would be to make the provision nugatory 
and defeat the expressed intention of the 
testator to give Amy Durn something. It 
is nowhere alleged that there was any con- 
tract between Amy Durn and her father, 
nor is this claim made on the basis of a 
contract, but as a legacy to her. To hold 
therefore that before she could recover 
against the estate, she must sue for the 
same and obtain judgment, a thing which 
under the facts . . . could not have been 
done, would be making that a condition pre- 
cedent to receiving the benefit of the pro- 
vision of the will, which the testator is pre- 
sumed to have known was a complete bar 
to her recovery. It is not to be presumed 
that the testator while making a bequest at 
the same time and in the same sentence de- 
sired to prevent her from receiving its 
benefits. Yet such is the result of that ar- 
gument . . . Clearly it was the intention 
of the testator to allow her something, and 
that something was a legacy of such an 
amount as should be properly and legally 
established as a fair and just compensation 
for the services performed ... In view 
of these facts the auditor would recommend 
that $1.75 a week during the time of ser- 
vices specified be paid to Amy Durn." 

0. H. Myers , for exceptions. — Before 
the claimant can recover anything she must 
establish her right to recover in some judi- 
cial proceeding. The words " due course 
of law " are synonomous with " due pro- 
cess of law " or the " law of the land," 
which is u law in its regular course of ad- 
ministration through courts of justice:" 
6 Am. & Eng. Ency. of Law, 40 ; Dor- 
man vs. State, 34 Ala., 236 ; Reagh vs. 
Spann, 3 Stewart, (Ala.) 108 ; Backus vs. 
Shipherd, 11 Wend., (N. Y.) 635 ; 6 
Am. & Eng. Ency. of Law, 43-46, and 
cases cited ; 2 Kent's Comm., 13 ; Menges 



vs. Dentler, 33 Pa., 498 ; Brown vs. Hum- 
mel, 6 Pa., 88 ; Huber vs. Riley, 53 Pa., 
117 ; Ervine's App., 16 Pa., 263. A 
conditional legacy does not vest until the 
condition be performed, though there be 
no bequest over : Gilliland vs. Bredin, 63 
Pa., 393 ; Donohue vs. McNichol, 61 Pa., 
73. 

H. J. Steele, contra.— This is not a 
claim under a contract, but a legacy under 
the provisions of the will, the size of which 
would depend upon the value and extent of 
certain services to be established " by due 
course of law." This matter is properly 
determinable in the orphans' court : Dun- 
das's App., 73 Pa., 474 ; Reber's App., 
125 Pa., 20. Not only should the claim 
be allowed, but interest should also be 
added to the amount: Sinclair's App., 116 
Pa.. 316. 



May 18, 1891. 
P.J. 



Opinion by Schuyler, 



After providing for his widow, the tes- 
tator divides the residue of his estate into 
six equal parts, one of which he gives to 
his daughter Emma, wife of Milton Durn, 
44 and also," so the will reads, " the amount 
claimed or may be claimed by her or them 
as wages coming to her for work and labor 
done over and above the age of twenty -one 
years may be added to her portion, when- 
ever the same may be recovered against 
the estate by due course of law." The 
principal controversy is over this clause of 
the will. It is not denied that Mrs. Durn 
rendered services to her father after she 
had reached full age, but there was no con- 
tract on his part to pay for these services, 
nor had their value been agreed upon by 
the parties. The auditor, however, heard 
witnesses as to the extent and value of 
the services, and having fixed the value at 
a certain amount, recommends payment of 
the same. This is complained of as error. 

It will be noticed that there is no ob- 
scurity in the language used by the tes- 
tator. He directs that Mrs. Durn's claim 
for wages may be added to her portion, not 
absolutely, but " whenever the % same may 
be recovered against the estate by due 
course of law." All the authorities agree 
that the term " due course of law " implies, 
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not necessarily a common law action, but a 
judicial proceeding in some form, regularly 
conducted in a court of justice so as to give 
the party intended to be affected an oppor- 
tunity to be heard. Here there has been 
no such proceeding. On the contrary, it 
is admitted that Mrs. Dura could not have 
recovered " by due course of law," because 
there was no contract to pay for her ser- 
vices. This, we think, is fatal to her pres- 
ent claim. It is no answer to say that the 
condition annexed to the bequest is an ab- 
surdity, since if Mrs. Durn's claim could be 
recovered by due course of law, the bequest 
amounts to nothing. This phase of the 
case will be found fully discussed by me in 
Geisinger's Appeal, 1 Mona., 000, s. c, 
Mesner's Est., 1 Max., 301. What is 
there said is equally applicable here, and 
it would be useless to repeat it. It may 
be that the testator meant that Mrs. Durn 
should be paid for her services, but " the 
question in expounding a will is not what 
the testator meant, but what is the meaning 
of his words:" Hancock's Appeal, 112 
Pa., 532. Upon that score there is no 
room for doubt in the case at bar. The 
exception to the allowance of Mrs. Durn's 
claim is sustained. There is an exception 
to the amount of the auditor's fee, but we 
cannot say that the amount is excessive, 
and the exception is dismissed. The re- 
maining exceptions were not pressed, and 
they are also dismissed. — Northampton 
County Reporter. 



E*8%1 <S&isctlhn%. 



Liability of a Husband for Professional Ser- 
vices Rendered by His Wife's Attorneys. 

Civil Justice McKean had a novel suit 
before him the other day, brought by the 
well known law firm of Langbein Bros. & 
Langbein against August Schneider, 'a po- 
liceman,^ recover the sum of $100.00 for 
professional services rendered by them to 
Schneider's wife. The action was de- 
fended by Messrs. Kohn and Ruck (Wil- 
liam J. Lippman, of counsel), representing 
the defendant, while ex-Judge J. C. Julius 
Langbein represented his firm. 



The wjfe of the defendant called on tht 
plaintiff, stating that her husband had 
treated her in a cruel and inhuman manner, 
and had refused to provide for her, and 
that she wanted them to bring suit for her 
for a separation and for alimony and coun- 
sel fee. She had no money and no means 
to pay for services, and asked them to take 
her case and make her husband pay ; his 
means and earnings were inquired into, 
and it was found that he was a policeman, 
receiving $100 a month, and that he had 
about $4,000 in the bank. The papers 
were drawn up, but before they could be 
served the wife went back to live with her 
husband, she having left him in fear of her 
life. The lawyers were politely told to 
"whistle" for their money by both husband 
and wife. Suit was then brought against 
the husband in the Seventh Judicial Dis- 
trict Court for the value of her attorneys' 
services. 

When plaintiffs rested their case, a mo- 
tion was made to dismiss the complaint, on 
the ground that her husband was not liable 
for the services rendered, they not being 
"necessaries" in law. 

The plaintiff, in an elaborate brief (which 
our limited space does not permit us to 
give in full), maintained that such services 
as were rendered by them were " neces- 
saries" within the meaning of the law, and 
that the wife's implied agency carried with 
it a credit to such extent. They cited 
upon their brief (among many others) the 
case of Brown vs. Ackroyd, 35 English 
Law and Equity Reports, p. 214, where 
Chief Justice Lord Campbell held that 
such services were as necessary for a wife's 
protection as food and clothing, and also 
two cases in the Supreme Court of the 
State of Georgia (Spraybern vs. Merk, 30 
Georgia Reports, p. 81, and Glenn vs. Hill, 
50 Georgia Rep., p. 95), where the same 
principle was enunciated and the husband 
held liable. The gifted and eloquent Alex- 
ander H. Stephens, at one time Vice- 
President of the Southern Confederacy, 
was the Judge who delivered the opinion 
in the first of the Georgia cases cited, and 
he very forcibly remarked " that the coun- 
sel having acquired a right to compensa- 
tion for his services by rendering them at 
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the request of the wife, could not J>e settled 
out of that right by an arrangement of 
which he was no party." 

Judge McKean, after much deliberation, 
rendered the following opinion : 

"This is rather a novel case, and there 
are no reported cases in this State on the 
point involved. I have read the evidence, 
together with the briefs and points of coun- 
sel, very carefully. The law is well settled 
that a wife has an implied agency to bind 
her husband for her necessaries when he 
fails to supply them. The English cases 
cited uphold plaintiffs contention, and the 
two Georgia cases are strongly in their 
favor. I cannot well disregard them. Un- 
der the evidence, the plaintiffs are entitled 
to judgment." 

There was no appeal, and so the hus- 
band had to settle once more. 

N. Y. Court Journal. 



Rescission of Sale— Tender Back of Part of 
Sum Received on Account of Price. 

In Symns vs. Benner, in the Supreme 
Court of Nebraska, 48 Northwestern Re- 
porter, 472, goods were sold to the defend- 
ants, representations made by them as to 
their responsibility being relied on. The 
defendants made a payment of $100 on ac- 
count of the merchandise, and had sold part 
of it before the facts entitling the plaintiffs 
to rescind the sale came to their knowledge. 
It was held sufficient restitution on plain- 
tiffs' part, to support this action of replevin, 
to tender back at the trial the amount so 
received on account of the price, less the 
value of that portion of the goods that had 
previously been sold by the defendants, it 
appearing that plaintiffs did not ascertain 
until the trial how many of said goods had 
been sold. 

The following is from the opinion of the 
Court : u The general rule is that a party 
who seeks to rescind a contract must return 
or offer to return the property acquired by 
such contract within a reasonable time, and 
in such a way as to place the property and 
the vendor substantially in the same condi- 
tion as at the time the property was re- 
ceived. Manahan vs. Noyes, 52 N. H., 
282; Lane vs. Latimer, 41 6a., 171; 



Skinner vs. White, 17 Johns., 357 ; Pintard 
vs. Martin, 1 Smedes & M. Ch., 126; 
Hanson vs. Field, 41 Miss., 712 ; Clark 
v*. Tennant, 5 Neb., 549 ; 5 Wait. Act. 
and Def., 511. There are some exceptions 
to the rule, however, as where a party 
guilty of fraud has put it out of the power 
of the party defrauded to make such re- 
turn, or such return is impossible, as in a 
case of exchange of animals, where the one 
received has died from a contagious disease 
existing when the exchange was made. 
Faulkner vs. Klamp, 16 -Neb., 174, 20 N. 
W. Rep., 220 ; Jones vs. Edwards, 1 Neb., 
170 ; Mason vs. Bovet, 1 Denio, 69. the 
rule is that tho party defrauded must do 
what he can to place the other in statu quo, 
Wilbur vs. Flood, 16 Mich., 45 ; Bank vs. 
Yocum, 11 Neb., 328, 9 N. W. Rep., 84. 
In the case at bar it was evident at the 
time the action was instituted that a con- 
siderable portion of the goods purchased 
had been sold. The* exact amount does 
not appear to have been ascertained until 
the trial. On being ascertained, however, 
the plaintiffs at once tendered the remain- 
ing amouut due. This, under the circum- 
stances, would seem to be sufficient. It is 
very evident that the goods were obtained 
by fraud and misrepresentation, and would 
not have been furnished to C. F. Benner 
had he not willfully and deliberately mis- 
represented the facts to the plaintiffs. The 
plaintiffs had a right to claim their goods 
upon tendering back the money paid 
thereon, an * this tender, so far as appears, 
was made at tue earliest opportunity after 
the amount due was ascertained. The 
court, therefore, erred in directing a ver- 
dict, and the judgment is reversed, and the 
cause remanded for further proceedings." 
N. Y. Law Journal. 



Got His Money's Worth. — "Does de 
coh't tax me fibe dollahs far hitin' ob Sam 
Stoper?" asked the defendant. "Five 
dollars fine is the penalty ," replied the 
judge, with a tinge of impatience in his 
voice. " Well, jedge, I doesn't want er 
git de bes' ob nobody, and I tells yer, 
hones' 'twas wuf moh'n dat." — Washing* 
ton Post. 
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C. P. OF LANCASTER COUNTY. 
In re Assigned Estate of John Strohm. 

Audita — Mistake in advertisement as to 
date — When report will be recommitted. 

Where a creditor, owing to his having been 
deceived by a mistake in the audit notice pub- 
lished as to the date of holding the audit, failed 
to present his claim against an assigned estate 
to the auditor until after the report was con- 
firmed absolutely and the time for filing excep- 
tions bad expired, the court will revoke tho 
decree confirming the report and allow the 
creditor to be heard before the auditor, on notice 
being given to the other creditors or their 
counsel of the meeting. 

Motion to open decree, etc. 

March 21, 1885, Opinion by Living- 
ston, P. J. 

The auditor's report shows that the first 
meeting of the audit was held on Wednes- 
day, the 4th day of February, 1885. 
And from the record it appears that the 
report of the auditor was presented, read 
and confirmed ntii, on February 7, 1885, 
and that exceptions were filed thereto on 
February 12, 1885, and on March 16, 
1885, the exceptions were withdrawn, 
and report confirmed. On March 19, 
1885, Chas H. Locher, a member of the 
firm of D. P. Locher and Son, creditors, 
after the exceptions were withdrawn, and 
before the payment out of any of the 
funds by the assignee, presented and filed 
a petition, verified by affidavit, setting forth 
the fact that the firm hold against tho 
estate two promissory notes, one of $800 
the other of $200, — endorsed by the as 
signor, and duly protested for non-pay- 
ment, that the same remain unpaid, and 
that he called upon the solicitor of the firm 
to ascertain at what time the auditor would 
meet to distribute the funds of the estate, 
and on there examining the " Lancastek 
Law Review," (in which such notices are 



published by order of the Court,) he found 
that the audit on this estate was advertised 
to meet on the 24 day of February 1885, 
at 10J o'clock a. m., of which time he re- 
quested the counsel to make a note, and 
on February 24, 1885, he placed said 
notes in the hands of his counsel to present 
at the audit. That on going to the Li* 
brary Room, in which the audit was adver- 
tised to meet, he found no audit in session, 
and on inquiry learned of the auditor that 
the audit had been held on February 4, 
the report presented and confirmed rriti 
on February 7, and that the time for filing 
exceptions had expired on February 17, 
1885. That on the same day, the counsel 
for the estate agreed that as other parties 
had filed exceptions the report should be 
recommitted to the auditor, and he should 
have an opportunity to present the claim 
of the firm, and he next learned that the 
exceptions bad been withdrawn and the 
report confirmed, thus depriving him of an 
opportunity to present his claim. Ho 
therefore moves the Court to open the de- 
cree, and recommit the report to the aud- 
itor, so that he may have an opportunity 
to present and prove the claim of the firm. 
Counsel for the estate being in Court 
verifies the statement in the petition as to 
error in advertising, and joins in asking the 
Court to open the decree and refer the re- 
port back to the auditor that the error may 
be corrected. And the Court, on examin- 
ing the " Lancaster Law Review" of 
January 12, 19, 26, and February 2, 
1885, and finding that said audit was ad- 
vertised to meet at the Library Room, in 
the Court House, on " Wednesday, the 
24th day of February 1885, at 10:30 
o'clock, a. m.," and that, as stated in the 
petition, by reason of such error the cred- 
itor was deprived of an opportunity to 
present said notes for participation in the 
distribution of the funds in the hands of 
the assignee, doth now revoko and annul 
the decree made March 16, 1885, confirm- 
ing said Auditor's report, and doth now, to 
wit, March 21, 1885, refer back and re- 
commit said report to the learned Auditor,, 
so that the firm of D. P. Locher and Son 
may be permitted to present and make 
proof of their said claim against the estate, 
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and that the Auditor may consider and 
pass upon said claim, and if found to be en- 
titled, to award it its proper pro rata share 
of the funds for distribution, with the 
claims already presented and passed upon, 
and report the same to the Court. Notice 
of the meeting of the Auditor for this pur- 
pose to be given to the other creditors or 
their counsel, and counsel for the estate. 



C. P. OF LANCASTER COUNTY. 
Butt vs. Martin. 
Alteration — Judgment note— When judg- 
ment will be opened. 

A rule to set aside a Fi. Fa., and open judg- 
ment will be made absolute where the words, 
'•waiving all exemption laws" were added to 
the judgment note on which judgment was en- 
tered alter its execution and delivery, and both 
parties deny having written them. 

April Term, 1885, No. 75*. 

Rule to set aside Fi. Fa., and open judgment 
to let defendant into a defence. 

August 14, 1886. Opinion by Living- 
ston, P. J. 

A judgment note was signed by D. G. 
Martin, the defendant, in favor of Jacob 
Rutt,sr., for $950, and delivered by Martin 
to Mr. Kutt, on July 18, 1885. It is al- 
leged and proved, that at the time of the 
execution and delivery, said note did not 
contain the words u waiving all exemption 
laws" and that those words were inserted 
therein after its execution and delivery , 
and each party denies having written them 
in said note. The alteration is beneficial 
to plaintiff, because it enables him to 
levy on, sell, and appropriate to the pay- 
ment of the note, three hundred dollars' 
worth of the property of defendant, which 
without it he could not so appropriate, as 
the law exempts it from levy and sale on 
execution. 

In case of a deed (Robinson vs. Meyers, 
67 1\ St., 9) the Courts say, it is incum- 
bent on a grantor to show,*that an alter- 
ation, beneficial to him in a deed, was 
properly made; it is a question of fact for 
a jury, upon proof adduced by bim who 
offers the deed. 

The Courts also say, (10 W. N. C, 
190; Idem 407,) in cases in which the 



words " with interest," were interlined in 
promissory notes, after their execution and 
delivery, that the circumstances under 
which a material alteration was made in a 
writing after execution and delivery, 
should be explained before a jury. 

The rule in this case must therefore be 
made absolute. 

Rule made absolute. 



C. P. NO. 2 OF ALLEGHENY CO. 
Appeals of Iron City Brewing Oo. et aL 

Liquor dealers not liable to mercantile 
tax. 

A retail liquor dealer licensed under the Act 
of May 13, 1887, is not within the purview of the 
Acts of May 4, 1841, April 22, 1846, and April 
10, 1849, and is therefore not subject to the as- 
sessment of the State Mercantile A ppraiser, ex- 
cept as toother goods than intoxicating liquors. 
If other goods are assessed, it should so appear 
on the appraisement. 

Distillers, brewers, wholesale dealers in 
liquors and bottlers, in the absence of a clearly 
manifest intention of the Legislature to impose 
a double tax, are only required to pay the license 
fee prescribed by the Act of May 24, 1887, and 
are not liable to the assessment of the State 
Mercantile Appraiser for State mercantile tax or 
license. 

In the matter of the appeals frottf the 
assessments of the mercantile appraiser. 

Wm. S. Pier, Cohen $ Co., Iiobb £ 
Fitzsimmons, Montooth Bros., Lazier $ 
Orr.D. Ti Watson,- G. P. Graver, P. 
C. Knox, and J. 8. $ E. G. Ferguson, 
for appellants. 

Robert S. Frazer and W. M. Hall, 
contra. 

July 1, 1891. Opinion by White, J. 

The sale of liquors by retail has always 
been limited in this State to those who 
kept inns or taverns for the accommoda- 
tion of strangers and travelers. The only 
exceptions were in Philadelphia by the Act 
of 20th April, 1858, and in Allegheny 
county by the Act of 3d April, 1872, 
drinking saloons were authorized to be 
licensed. In all of the acts on the subject, 
8th March, 1815, 7th April, 1880, 11* 
March, 1834, 31st March, 1856, 20th 
April, lfc58, and 12th April, 1875, the 
amount of license was regulated by the an- 
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nual sales or the rental value of the prop- 
erty. The Act of 13th May, 1887, was 
the first that fixed a definite and uniform 
rate for a city, borough or township. In 
all of the acts from 1815 to 1887, except 
in Philadelphia and Allegheny county, by 
the Acts of'1856, 1858 and 1872, licenses 
were to be granted by the Court of Quarter 
Sessions. The various acts made different 
classifications of inns, taverns and hotels, 
and fixed different rates for licenses for the 
different classes. In many of these acts 
there was no express repeal of former acts; 
yet being on the same subject, and gener- 
ally increasing the license fee, the later act 
supersedes the former one. 

The Acts of 4th May, 1841, 22 April, 
1846, and 10th April, 1849, do not include 
inns and taverns, — or retail dealers, — 
leaving them under the license fees fixed 
by the Act of 11th March, 1834. As the 
Act of 13th May, 1887, expressly includes 
them and fixes the license fee to be paid, 
it is all the license fee or tax the retailer of 
liquors is required to pay. If he deals in 
any other goods, wares or merchandise, he 
may l>e liable to pay a mercantile tax on 
them. That, however, should appear on 
the assessment of the mercantile appraiser. 
In the case before us, that of James K. 
Lanahan, it appears to be an assessment 
upon his license as a hotel- keeper. 

A tax, or " duty " as it was called, was 
imposed upon the "retailers of foreign 
merchandise," by Act of 4th March, 1824, 
and extended to " wholesale dealers and re- 
tail dealers of merchandise " by Act of 7th 
April, 1830. These provisions were re- 
enacted and enlarged by Act of 4th May, 
1841, entitled " An Act to provide revenue 
to meet the demands on the treasury, and 
for other purposes," and "extended and 
applied to all persons engaged in the sell- 
ing or vending of goods, wares, merchan- 
dise, commodities or effects of whatsoever 
kind or nature." It divided such vendors 
into fourteen classes, according to the 
amount of annual sales. The language 
was broad enough to include vendors of 
liquors, and did, because " the vendors of 
wines and distilled liquors " were required 
to pay fifty per cent, more than other ven- 
dors of the same class. 



These acts, however, only include 
foreign merchandise. But the Act of 22d 
April, 1866, entitled u An Act to provide 
for the reduction of the public debt " ex- 
tended the provisions to "all dealers in 
goods, wares and merchandise, the growth, 
product and manufacture of the United 
States." It also provided for the appoint- 
ment of a mercantile appraiser in each 
county of the State. 

The mercantile tax is now assessed by 
the mercantile appraiser in pursuance of 
these two Acts of 1841 and 1846, as ex- 
tended and modified by the Act of 10th 
April, 1849. This latter act included 
beer-houses, eating-houses, restaurants and 
oyster cellars, patent medicines, and dis- 
tillers and brewers, and provided for their 
classification according to the amount of 
annual sales. 

The Act of 1849 was entitled " An Act 
to create a sinking fund, and to provide for 
the gradual and certain extinguishment of 
the debt of the Commonwealth." It was 
the first that imposed a tax upon distillers 
and brewers. Thus far bottlers were not 
expressly mentioned in the acts, but doubt- 
less they would be included in the general 
terms of the Acts of 1841 and 1846. 

The Act of 1849 was followed by the 
Act of 81st March, 1856, entitled "An 
Act to regulate the sale of intoxicating 
liquors." It applied to the whole State, 
with special provisions for a board of 
licensers in Philadelphia and Allegheny 
county. It classified breweries and distill- 
eries, wholesale dealers, hotels, inns and 
taverns and eating-houses, and fixed the 
license fees according to annual sales or the 
yearly rental. It also provided that per- 
sons " pursuing exclusively the business of 
bottler of cider, perry, ale, porter or 
beer," need not take out a license. It 
also repealed " all other laws or parts of 
laws inconsistent" with the provisions of 
this act. 

The supplement to this Act, 20th April, 
1858, continued the tax upon the same 
classes of business, modified some of the 
provisions, changed the classifications and 
license fees, and had special provisions 
for Philadelphia and Allegheny county, 
but contained nothing specially bearing 
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upon the questions involved in these ap- 
peals. 

The local Act of Allegheny county, of 
3d April, 1872, was repealed, except as to 
the mode of granting licenses, by the gen- 
eral Act of 12th April, 1875, which regu- 
lated the mode of granting licenses, and 
fixed the license fee according to the yearly 
sales, bu£ provided that no license for 
hotel, inn or tavern should be less than 
fifty dollars, and for bottlers not less than 
fifty dollars. 

[ The Acts of 13th May, 1887, and 24th 
May, 1887. embrace all dealers in intox- 
icating liquors* — hotels, inns and taverns, 
retailers, distillers, brewers, wholesale 
dealers and bottlers, and fix the license 
fee to be paid by each. 

Without referring to other acts, this gen- 
eral review of legislation on the subject 
shows that the policy of the State has been 
to make dealers in the manufacture and 
sale of intoxicating liquors pay an annual 
tax to the State like all other dealers in 
goods, wares and merchandise, and gener- 
ally a higher rate. Whether called a 
44 auty " or " tax," or * rate " or a license 
41 fee," it means the same thing. Each 
subsequent legislation, changing the classi- 
fication and rate, or amount to be paid, 
superseded the prior classification and rate. 
There is nothing in any of the various acts 
on the subject to indicate that vendors of 
intoxicating liquors should pay two taxes, 
or one mercantile tax and one license fee. 
No doubt the Legislature has power to im- 
pose &uch a burden. But the intention to 
do so should be clearly manifested. 

We hold, therefore, that the license fee 
required to be paid by distillers, brewers, 
wholesale dealers and bottlers, under the 
Act of May 24, 1887, is all they are re- 
quired to pay ; they are not liable to a 
mercantile tax, in addition thereto, under 
the Acts of 4th May, 1841, and 22d April, 
1846. This of course only applies to them 
as dealers in intoxicating liquors. As 
dealers in any other goods, wares or mer- 
chandise, they may be liable to a mercantile 
tax. 

The appeals in these five cases are sus- 
tained, and the assessments set aside. — 
FittsVg Leg. Jour. 



C. P. OF DAUPHIN COUNTY. 

Commonwealth ex reL W. TJ. fiensel, Att'y- 
Gen., vs. D. J. Waller. 

Office — Title to — Appointment — Confir* 
motion by Senate — Effect of rejection 
by Senate — Tenure of officer commis- 
sioned during recent of Senate — Valid* 
ity of acts of de facto incumbent — ■ 
Superintendent of Public Instruction. 

The office of Superintendent of Public Instruc- 
tion in Pennsylvania is an appointive office un- 
der the Constitution, and to fill a vacancy oc- 
curring in it during a recess of the Senate, tbe 
Governor has power to commission a successor 
until the end of the next session of the Senate, 
and for no longer period. 

The person thus confirmed having subse- 
quently been nominated to the Senate by the 
Governor, and by that body confirmed, but no 
commission having been issued by the appoint- 
ing Governor nor by his successor, no title to 
the office of Superintendent of Public Instruction 
was vested by this second appointment. 

The only appointment by which a title to said 
office was conferred upon respondent being a 
commission which by its terms and by the pro- 
visions of tbe Constitution was to expire at the 
end of the next session of the Senate, and such 
next session having ended, respondent has no 
legal title to said office, and was subject to 
judgment of ouster. 

An Jucumbent who is in by color of right* 
which consists in a valid appointment, and who 
is holding over after the expiration of his term, 
is an officer de facto, whose official acts, from 
considerations of public policy, are legal, valid, 
and binding as to tbe public and third persons * 
who have an interest in them, and they cannot 
be questioned collaterally. 

It &eem$ that the spirit and intent of the 
Constitution forbid the Governor to appoint one 
who has been rejected by the Senate to the same 
office and for the same period for which he was 
nominated and rejected, or any part of such 
period. 

Lane us. Com., 103 Pa., 481, followed. 

September Term, 1891. 

Quo warranto to try the title of D. J. 
Waller to the office of Superintendent of 
Public Instruction of Pennsylvania, The 
facts Fully appear in the opinion of the 
Court. 

W. U. Hensel) Attorney- General^ and 
James A. Stranahan^ Deputy Attorney' 
General^ for the Commonwealth. 

W. S. KirJcpatrick, C. tT. Stone and 
Robert Snodgrass, for the respondent. 

July 16, 1891. Opinion by Simonton, 
P.J. 
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Jissigneb gsfafes. 



Assigned Estate of James C. LkmaN, of Lan- 
caster City, Lancaster Couuty, Pa. 

James C. Leman, of Lancaster City, Pa., hav- 
ing by deed of voluntary assignment, dated July 
24, 1801, assigned and transferred all his estate 
and effects to the undersigned, for the benefit of 
the creditors of the said James C. Leman, he 
therefore gives notice to all persons indebted to 
said assignor, to make payment to the under- 
signed without delay, and those having claims 
to present them to 

W. P. CUMMINGS, 

W. T. Brown. Att'y. Assignee. 

july37-6t 

Assigned Estate of John Bair, of Upper Lea- 
cock Township, Lancaster County. 

John Bair, of Upper Leacock Township, hav- 
ing by deed of voluntary assignment, dated 
April 25th, 1891, assigned and transferred all 
his estate and effects to the undersigned, for the 
benefit of the creditors of the said John Bair, he 
therefore gives* notice to all persons indebted to 
fraid assignor, to make payment to the under- 
signed without delay, and those having claims 
to present them to 

JACOB R. MUSSER, 

Bareville, Pa., 

WILLIAM FLICKINGER, 

Intercourse, Pa. 

Brown & Hensel, Atty's. julyl8-it 



Assignees. 



Assigned Estate of Harry C. Sutton and 
Wifk, of the City of Lancaster, Lancaster 

County. 
Harry C. Sutton and wife, of Lancaster City, 
having by deed of voluntary assignment, dated 
June 27. 1891, assigned and transferred all their 
estate and effects to the undersigned, for the 
benefit of the creditors of the said Harry C. 
Sutton, he therefore gives notice to all persons 
iudebted to said assignor, to make payment to 
the undersigned without delay, and those hav- 
ing claims to present them to 

GEORGE A. KIEHL, 
B. Frank Eshleman, Residing in Lan- 
Att'y. caster. 

july6-6t Assiguee. 



Assigned estate of Thomas H. Collins, and 

Wife, of Colerain Township, Lancaster 

County. 

Thomas II. Collins and Wife, of Colerain 
township, having by deed of voluntary assign- 
ment, dated June 16th 1891, assigned and trans- 
ferred all their estate and effects to the under- 
signed, for the benefit of the creditors of the 
said Thomas H. Collins, he therefore gives 
notice to all persons indebted to said assignor, 
to make payment to the undersigned without 
delay, and those having claims to present them 
to JAMES COLLINS, 

J. W. F. Swift, Quarry ville, P. O. 

Attorney. july6-6t Assignee. 



Assigned Estate of Eli Benedict and Wife, 
of Strasburg Twp., Lancaster County. 

Eli Benedict and Wife, .of Strasburg town- 
ship, having by deed of voluntary assignment, 
dated May 30, 1891. assigned and transferred all 
their estate and effects to the undersigned, for 
the benefit of the creditors of the said Eli Ben- 
edict, he therefore gives notice to all persons in- 
debted to said assignor, to make payment to the 
undersigned without delay, and those having 
claims to present them to 

june22-6t ALDUS C. MYLIN, 

Chas. I. Landis, Assignee, 

Att'y. Residing in W. Lampeter Twp. 
Assigned Estate of Amelia A. Sturois and 
Husband, of Lane. City, Lane. Co., Pa. 

Amelia A. Sturgis and husband, of Lancaster 
City, Pa., having Dy deed of voluntary assign- 
ment, dated April 10, 1891, assigned and trans- 
ferred all their estate and effects to the under- 
signed, for the benefit of the creditors of the 
said Amelia A. Sturgis, he therefore gives notice 
to all persons indebted to said assignor to make 
payment to the undersigued without delay, and 
those having claims to present them to 

Chas. R. Kline, I. H. RYAN, 

Chas. I. Landis, Assignee, 

june22-6t Att'ya. Residing- in Lancaster City. 

Assigned Estate of Maud A. Sturgis, of Lan- 
caster City, Lancaster County, Pa. 
Maud A. Sturgis, of Lancaster City, Pa., hav- 
ing by deed of voluntary assignment, dated April 
10, 1891, assigned and transferred all her estate 
and effects to the undersigned, for the benefit 
of the creditors of the said Maud A. Sturgis, he 
therefore gives notice to all persons indebted to 
said assignor, to make payment to the under- 
signed without delay, and those having claims 
to present them to I. H. RYAN, 
Chas. R. Kline, Assiguee, 

Chas. I. Landis, Residing in Lancaster City. 
Att'ys. june22-6t 

SHERIFF'S SALES. ~ "~ 



List of Properties to be sold by John Sides, 
Sheriff of Lancaster County, on Satur- 
day, August 15, 1891, at 2 o'clock 
P. M., at the Court House, in 
the City of Lancaster, Pa. 

1. John W. Grau, Deft. Fi. Fa. Aug. Term, 

1891. No. 26. Debt, $500. 
House and lot of ground on the south side of 
West Orange street, city of Lancaster. 

2. Augustus Habbckbb, Deft. Vend. Exps. 

Aug. Term, 1891. Nos. 27 and 28. Debt, 
$469.25. 
Lot of ground containing 1 acre and 86 
perches in Elizabeth township, with a one and a 
half story log dwelling house thereon erected. 

3. Spencer Gibbs, Deft. Fi. Fa. Aug. Term, 

1891. No. 119. Debt, *100.00. 
Tract of land containing 8 acres, with improve- 
ments in Fultou township. 

4. Elizabeth C. Withers, Deft. Fi. Fa. 

Aug. Term, 1891. No. 42. Debt, $1000.00. 
No. 1. House and Jot of ground in the village 
of Maytown, East Donegal township, 
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No. 2. House and lot of ground in the bor- 
ough of Marietta. 

5. Catharine Druckenmillrr, Deft. Vend. 

Exps. Aug. Term, 1891. No. 54. Debt, 
$6429.44. 
No. 1. Lot of ground on the east side of 
North Lime street, in the city of Lancaster. 

No. 2. Lot of ground on the east side of 
North Lime street, city of Lancaster. 

6. D. M. Adams. Deft. Lev. Fac. Aug. Term, 

1891. No. 69. Debt, $8.72. 
House and lot of ground, No. 522 West Lemon 
street, in the city of Lancaster. 

7. Z. Bradtcamp, Deft. Lev. Fac. Aug. 

Term, 1891. No. 71. Debt, $7.58. 
House and lot of ground, No. 209 North Mul- 
berry street, city of Lancaster. 

8. H. B. Kuhnb' estate, Deft. Lev. Fac. Aug. 

Term, 1891. No. 72. Debt, $4.82. 
House and lot of ground, No. 622 Columbia 
avenue, city of Lancaster. 

9. P. J. Philips, Deft. Lev. Fac. Aug. Term, 

1891. No. 75. Debt, $1.49. 
Two lots of ground on the north side of Ful- 
ton street, Nos. 258 and 259. 

10. Gottlieb Ellmer, Deft. Fi Fa. Aug. 
Term, 1891. No. 88. Debt, $794.00. 

House and lot of ground, No. 256, on the west 
side of 9th street, in the city of Lancaster. 

11. C. 8. Hoover, Deft. Fi. Fa. Aug. Term, 
1891. No. 89. Debt, $200.00. 

House and lot of ground, No. 586 East King 
street, city of Lancaster. 

12. Christian Bruckart, Deft Vend. Exps. 
Aug. Term, 1891. No. 94. Debt, $1850.00. 

No. 1. Tract of land containing 88 acres and 
90 perches, with improvements, in West Hemp- 
field township. 

No. 2. Tract of land containing 17 acres, with 
improvements, in West Hempfield Township. 

No. 3. Tract of chestnut timber land contain- 
ing 2 acres and 48 perches, in West Hempfield 
township. 

No. 4. Tract of chestnut timber land contain- 
ing 2 acres and 48 perches, in West Hempfield 
township. 

18. Jacob Make, Deft. Lev. Fac. Aug. Term, 
1891. No. 67. Debt, $28.12. 

Lot of ground and saw mill in railroad subdi- 
vision, in the Borough of Manheim. 

14. Geo. B. Keller, Deft. Lev. Fac. Aug. 
Term, 1891. No. 101. Debt, $18.78. 

House and lot of ground, No. 516 West Chest- 
nut street, city of Lancaster. 

15. Paul Gerhart, Deft. Lev. Fac. Aug. 
Term, 1891. No. 102. Debt, $81.12. 

House and lot of ground, No. 516 North Lime 
street, city of Lancaster. 

16. John J. Duffy. Deft. Lev. Fac. Aug. 
Term, 1891. No. 104. Debt, $16.67, 

House and lot of ground, No. 508, North 
Queen street, city of Lancaster. 

17. John P. Hoksingeii, Deft. Lev. Foe; 
Aug. Term, 1891. No. 106. Debt, $14.88. 

House and lot of ground, No. 401, Middle 
street, city of Lancaster. 



18. William Scholikg, Deft. Vend. Exp$. 
Aug. Term, 1891. No. 111. Debt, $500.00. 

Houpc and lot of ground on the north side of 
West Main street in the Borough of Mount Joy. 

19. Henry Stark, Deft. With notice to E. 
Eberman, terre tenant and John I. Hart man 
assignee, Lev. Fat. Aug. Term, 1891. 
No. 118. Debt, $1287.60. 

House and lot of ground, No. 238, Prince 
street, city of Lancaster. 

20. Levi Snyder, Deft. Vend. Exps. Aug. 
Term, 1891. No. 115. Debt, $225.25. 

Tract of land containing SO acres with im- 
provements in East Cocalico township. 

21. The Keystone Standard Watch Com- 
pany, Deft. Vend. Exps. Aug. Term, 1891 . 
Nos. 116, 117 and 118. Debt, $1159.53. 

Tract of land containing 8 acres and 46 
perches with improvements, known as the Key- 
stone Standard Watch Factory, in the city of 
Lancaster. 

22. Edward Barnhold, Deft. Lev. Fac. Aug. 

Term. 1891. No. 119. And Fi. Fa. Aug. 
Term, 1891. No. 126. Debt, $1255.90. 
House. and lot of ground, No. 569 North Ship- 
pen street, city of Lancaster. 
28. Maria Sheaffer, now Maria Miller, and 
P. F. Sheaffer, Ex'ors of the will of Sol- 
omon Sheaffer, deceased. Defts. Lev. 
Fac. August Terra, 1891 . No. 120. Debt, 
$1218.97. 
Tract of land containing 105 acres, with im- 
provements, in Earl township. 

24. Belyidera Dodge and Nehemiah Dodok, 
M. D., Executors of Nehemiah Dodge, 
deceased, with notice to Belvtdkra Dodok, 
widow, and Nehemiah Dodje, M. D., 
Fbancis L. Dodge, Coknelia J. Dodok . 
and Belvidbra D. Morrison, legatees, 
terre tenants and heirs of said Nehemiah 
Dodge, deceased. Fi. Fa's. August Term, 
1891. No's. 122 and 128. Debt, $1719.90. 

Tract of land containing 12 acres and 40 
perches, with improvements, partly in Rapho 
township and partly in East Donegal township. 

25. Emma S. Diehm and Jacob Diehm, Defts. 
Lev. Fac. August Term, 1891. No, 121, 
Debt, $782.80. 

Tract of land containing 60 perches, with one 
and a half story frame house thereon erected, in 
Peunville, Elizabeth township. 

26. Cyrus Shertzer, Deft. Lev. Fac. Aug. 
Term, 1891. No. 124. Debt, $4258.00. 

An island containing 87} acres, with improve- 
ments, in the River Susquehanna, opposite 
Bainbridge, Conoy township. 

^rofeggiogot ggrte. 
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the Senate "shall continue in force un- 
til the end of the next session of the legis- 
lature, or until pome other person is ap- 
pointed to the 8 a me office, whichever shall 
first occur;" the Court said, " We are not 
justified in totally disregarding the express 
limitation that the commission to the party 
appointed by the Governor during the re- 
cess to fill the vacancy, shall continue in 
force until the end of the next session of 
the legislature, or until some other person 
is appointed to the same office, whichever 
shall first occur." These terms are im- 
perative, and they must have accorded to 
them their full force and effect. And as 
by this limitation the appointment and 
commission of the appellee terminated with 
the end of the last legislature, it follows 
that from that time there was a vacancy in 
the office until a successor was appointed 
as provided by the Constitution to fill such 
vacancy. 

In Badger vs. United States, 83 U. S., 
599, Justice Hunt, delivering the opinion 
of the Court, said : " By the common law, 
as well as by the statutes of the United 
States and the laws of most of the states, 
when the term of office, to which one is 
elected or appointed, expires, his power to 
perform its duties ceases. This is the gen- 
eral rule. The term of office of a district 
attorney of the United States is fixed by 
statute at four years. When these four 
years c<*me around, his right or power to 
perform the duties of the office is at an end 
as completely as if he had never held the 
office. Rev. Stat., Sec. 769. A Judge of 
the Court of Appeals of the State of New 
York or a Justice of the Supreme Court 
is elected for a term of fourteen years, and 
takes his seat on the first day of January 
following his election. When the first day 
of the fourteenth January thereafter is 
reached, he ceases to be a judicial officer, 
and can perform no one duty pertaining to 
the office. Whether a successor has been 
elected or whether he is qualified, does not 
enter into the question." 

Section 769 of the Revised Statutes, 
cited in the above extract, is as follows : 
" District Attorneys shall be appointed for 
a term of four years, and their commissions 
shall cease and expire at the expiration of 



four years from their respective dates." 
This, it will be observed, is practically the 
same language as is used in sec. 8, Art* 
I\ , providing that the Governor may fill 
vacancies "by granting commissions which 
shall expire at the end of the next session." 

We feel ourselves obliged to hold, on 
this review of the cases, that respondent 
has not shown a valid title, as against the 
State, to the office in question now held by 
him. 

This case was heard by both members 
of the Court, and they concur in the 
following 

CONCLUSIONS OF LAW : 

1. The provisions of sec. 8, Art. IV, of 
the Constitution would not have authorized 
the Governor to appoint respondent during 
the recess of the Senate to the vacancy 
which occurred during such recess for a 
longer period than until the end of the- 
next session of the Senate. 

2. No title to the office of Superintend- 
ent of Public Instruction was vested in re- 
spondent by his nomination by the Gover- 
nor to the Senate, January 6, 1891, and 
the confirmation of said nomination by the 
Senate, January 20, 1891, no further 
action having been taken thereon by the 
Governor and no commission having issued- 

3. The only appointment by which a 
title to said office was conferred upon re- 
spondent being a commission which by it* 
terms and by the provisions of the Consti- 
tution was to expire at the end of the next 
session of the Senate, and such next 
session having ended, respondent has no- 
legal title to said office. 

4. Judgment of ouster, in favor of the 
Commonwealth and against respondent, ia 
therefore directed to be entered, unless ex- 
ceptions be filed within the time limited by 
law. 
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C. P. OF LANCASTER COUNTY. 

Gantz, to Brnner's Use, vs. Carpenter. 

'Sheriff 9 8 sale of real estate — When will 
not be set aside — Inadequacy of price. 

In exceptions to a sheriffs sale of real estate, 
an exception alleging that the sheriff has not 
sold nor accounted for the personal property 
levied on is irrelevant and will not be consid- 
ered. 

An exception alleging that the sheriff's return 
on the vend. exp. does not show how much 
money was realized on the sale of the real es- 
tate,! will be dismissed, as that does not make the 
sale irregular, and exceptant could have secured 
a full return on application being made to the 
Court. 

Mere inadequacy of price, where the proceed- 
ings have been all strictly regular, is not of it- 
self a sufficient ground to set aside a sheriffs 
sale of real estate, even where a higher bid is 
offered to be secured. 

Exceptions to sherifFs sale. 

O. C. Kennedy i for exceptions. 

Brown $ Hensel, contra. 

June 7, 1888. Opinion by Patterson, 
J • 

There were three exceptions first filed to 
said sale, and afterwards an " additional " 
exception. 

The first exception relates to personal 
property levied on by an alias fi. fa., as 
not accounted for by the sheriff. It is dis- 
missed, as outside of the actual exceptions 
to sale of real estate. 

The second exception says that the 
Sheriff, does not return how much money 
was realized on the sale of the real estate. 
That exception is dismissed, as the failure 
of the Sheriff to do so does not effect the 
sale or make it irregular, and the party 
excepting could, by application to Court, 
have secured a full return entered on the 
writ. 

The third exception says that the price 
realized for the real estate sold was in- 
adequate ; and the exceptant offers to give 
bond to bid and pay more than twice the 
amount realized if put up to resale. 

Should that exception prevail in this 
case ? If the proceedings have been reg- 
ular, we do not think there has been any 
such inadequacy of price established as 
would justify us in interfering to set aside 
this sale. 

There is no allegation of want of precis- 



ion in the description of the property sold 
— no misdescription in the hand-bill — no 
mistake, misconduct, or fraud in the course 
of tbe sale, whereby any of the parties 
thereto has been prejudiced. Where the 
inadequacy is very gross, the Court will 
take advantage of any irregularity in the 
proceedings, however slight; but we can 
perceive no irregularities. None are 
charged nor made to appear, and although 
a higher bid is offered by the exceptant in 
this case, yet the Courts have invariably 
held that mere inadequacy of price, where 
the proceedings have been all strictly reg- 
ular, is not of itself a sufficient ground to 
set aside a sale, even when a higher bid is 
offered to be secured. 2 Miles 150, 
Francis vs. Norris; 1 Am. L. Jour. 190, 
Whitacre vs. Pratt; 4 Phila. Rept., 17, 
Building Asso. vs. Silvey ; 2 Pa. Kept., 
380, Young's Appl.; 3 Yates 405, Mur- 
phy vs. McCleary ; 6 Watts 140, Carson's 
sale, and others could be cited. 

Exceptions overruled and the sale con- 
firmed. 



C. P. OP DELAWARE CO. 

Greenwood vs. R. B. Co. 

Negligence — New Trial — Roadway, ob- 
struction of. 

Where the posts of safety gates at a railroad 
crossing, or a warning sigu, are set within the 
traveled roadway, they are an unlawful obstruc- 
tion of the street, and the company is liable in 
damages for an accident caused thereby. 

Rule for new trial. 

June 1, 1891. Opinion by Clayton, J. 

This is a very close case. The only 
question is, whether the court should not 
have given binding instructions to the jury 
to find for the defendant. The damages 
awarded were as low as they reasonably 
could be if there could be a recovery at all. 
The jury must, therefore, have heeded the 
remarks of the court upon the question of 
a former suit between the same parties for 
another and distinct accident. 

There are two serious questions: 

1st. Whether the post that supports the 
warning sign, as well as the sign itself, is 
not an unlawful obstruction to the travel 
oyer the street, being set up within the 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



287 



traveled roadway and between the curb 
lines of the street, several feet out into the 
roadway, 

2d. Whether the posts of the safety 
gate, being set in the traveled roadway 
several feet outside the curb line, and 
tending to very much narrow the roadway 
at that place, are not unlawful obstructions 
to the highway. 

It is an old saving that tire strength of a 
chain is its weakest link, so we may con- 
sider the capacity of a street its narrowest 
part. The obstruction of old Temple Bar 
rendered the wider parts of the Strand 
only a reservoir for the flowing crowd, 
and, as only one team could pass each way 
at the Bar, that was the capacity of the 
street. The traveling public have the right 
to the full width of the street where it 
crosses the railroad when the gates are up. 
The company had no right to narrow the 
street at that place simply to escape the 
expense of making wider gates. 

On the whole, we think it dangerous to 
meddle with this verdict, for if the case can 
go to the jury at all, a more favorable ver- 
dict could hardly be expected. 

Rule refused. 



£<#** j§&izctlhi\Q. 



Estate of Susan Shrelner. 

Distribution to children and grandchil- 
dren of deceased brothers and sisters 
of intestate — When per capita and 
when per stirpes — Acts of April 8, 
1888, P. L., 819; April 27, 1855, P. 
L., 868; and June 80, 1885, P. L., 
251. 

The decedent died in 1890, intestate 
and without issue. Her collateral heirs 
were three brothers and sisters, and the 
children and grandchildren of three other 
brothers and sisters who died before de 
cedent. 

On motion of Znriel Swope, Esq., coun- 
sel for the estate, John W. Appel, Esq., 
was appointed auditor by the Court, to 
make distribution. His report, to which 
no exceptions were filed, contains, inter 
alia , the following: 



" The only remaining question for consid- 
eration is, how shall the distribution of 
the fund in hand be made amongst the col- 
lateral heirs of decedent ? Shall the dis- 
tribution be made per capita amongst the 
brothers and sisters of decedent living, or 
shall it be made per stirpes and include 
the heirs of deceased brothers and sisters ? 

There is sufficient reason for raising this 
question, in view of the Act of 30th day 
of June, 1885, P. L., 261. The Act 
standing by itself seems to be almost un- 
intelligible. It is as follows : 

'Be it enacted, etc., That whenever, 
by the provisions of the intestate laws of 
this Commonwealth, it is directed that real 
and personal estates shall descend to, or be 
distributed among, several persons, whether 
lineal or collateral heirs, or kindred stand- 
ing in the same degree of consanguinity to 
the intestate, if there shall be only one of 
such degree he shall take the whole of 
such estate, and if there be more than one 
they shall take in equal shares, and, if real 
estate, shall hold the same as tenants in 
common.' 

Applying the language here used to the 
case at hand, it would seem to mean that 
the fund should be divided equally among 
David Shreiner, Mary Becker and Barbara 
Wise [the three living brothers and sisters 
of the decedent], because they stand in 
the same degree of consanguinity to the 
intestate ; and the Act plainly and dis- 
tinctly says, " If there shall be only one of 
such degree he shall take the whole of 
such estate, and if there be more than one 
they shall take in equal shares," etc. 

But all the acts in relation to the distri- 
bution of estates of intestates are in pari 
materia, and must be construed together. 

In looking back we find that the 14th 
section of the Act of April 8, 1833, P. L., 
319, is almost verbatim the same as the 
Act under consideration. That section 
provides for a per capita distribution in 
certain cases. 

Then came the Act of 27 April, 1855, 
sec. 2, P. L., 368, making the grand- 
children of brothers and sisters, and the 
children, of uncles and aunts, a new class of 
heirs. •> 

Now, after the passage of this Act it 
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was held (Breneman's Appeal, 4 Wr., 
115, and in Hayes' Appeal, 8 Norris, p. 
256) that the per capita rule laid down in 
the Act of 1833 did not apply to the new 
class of heirs created by the Act of 1855. 

The object of the Act of 1885 then was 
simply to apply the per capita rule to the 
new class of heirs named in Act of 1855. 
This, then, makes the laws relating to intes- 
tates uniform. If in the case at hand only 
brothers' and sisters' children survived, they 
would take per capita, although David 
might have had ten children and Mrs. 
Becker only two, and so on with the rest. 
But if the Act of 1885 had not been 
passed, then David's children would have 
received each only one-tenth of one-sixth, 
while Mrs. Becker's children would each 
have received one-half of one-sixth. To 
meet such a case was the object of the Act 
of 1885, although this must be read into 
the Act to give it a proper interpretation. 

The Act does not give rise to a per cap- 
ita rule of distribution here, because the 
heirs entitled to share in the distribution 
do not all belong to one class. They be- 
long to different classes. Therefore the 
distribution will be per stirpes 9 *s follows," 
etc. 



Quigley vs. Delaware and Hudson Canal Oo. 

Negligence — Negative Testimony. 

When witnesses testify that they did not 
hear the whistle or bell of a locomotive 
until the lead horse of a team was on the 
railroad crossing, and further, that as the 
passenger train was about due, they were 
giving particular attention, were listening 
for the whistle, and if it had blown they 
would have heard it, under these circum- 
stances their testimony is more than merely 
negative, and, therefore, cannot be disre- 
garded. 

Supreme Court. 28 W. N. C, 225^ 



Lawyers Often Talk Too Much. 
One of our best judges said to us a few 
days ago : " Do you know we often get 
blamed for not letting lawyers talk all they 
want to in cases ? We feel that it is otir duty 
to confine all the remarks of lawyers with- 
in a reasonable limit. The expense of 



running each court is twenty dollars per 
hour or thirty-three and one third cents a 
minute, so that every minute a lawyer talks 
it costs the people thirty-three and one-third 
cents." 

We fully agree with the learned judge 
that the proceedings in our courts should 
be condensed: that witnesses should be 
confined more to the points at issue, and 
attorneys should be put more upon their 
honor, and when they make a statement of 
law or fact to the court they should at least 
believe it to be true. The courts have the 
right to expect this of their officers, and 
attorneys who do not regulate their official 
conduct by this standard fail to comply 
with their official obligations to the courts. 

Would it not be well for the attorneys 
of the Chicago Bar to appoint a committee 
of its ablest members to meet the members 
of the bench, and see if some means could 
not be devised that would shorten the time 
from the commencement of a case to its 
final termination? Lawyers get but ill 
paid for the time they have to watch and 
wait in the courts for their cases to come 
on. — Chicago Legal News. 



"Look here," said the wrathful young 
lawyer, " I thought you swore to give a 
verdict in accordance with the facts ?" 

"Wall," answered the juryman, thought- 
fully pulling his beard, "the facts didn't 
turn out as I expected 'em U>." — Indiana- 
polis Journal. 

Counsel: "Did you observe anything 
particular about the prisoner?" 

Witness: "Yes; his whiskers." 

Counsel: "And what was there partic- 
ular about his whiskers ?" 

Witness : " Why, he had none.'* 



Counsel: " Now, Mr. Jenks, you say 
Mr. Joseph Jenks is a distant relative of 
yours ?" 

"Yes." 

" What relation is he ?" 

" My brother." 

"But you just said he was a distant 
relative?" 

" So he is ; at present he is residing in 
India." — Green Bag. 
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C. P. OF LANCASTER CO. 

Sides vs. Shultz. 

.Sheriff's sales — What not suffcient cause 
for setting aside. 

The fact that the property was described and 
sold as the property of A., whereas A. was only 
owner of the undivided half of said property, 
and the fact that the description failed to notice 
that defendant had in common with an adjoin- 
ing owner the use of a three feet wide alley on 
one side of the premises, are not sufficient cause 
for setting aside the sale where the price was 
not inadequate and no higher bid is offered to be 
secured. 

August Term, 1883, No. 70. 

Rule to set aside sheriff's sale. 

September 29, 1883. Opinion by Pat- 

TBKSON, J. 

The above rule wa9 duly argued at Sep- 
tember term. 

The exceptions filed to said sheriffs sale 
are three : 

The first is that the description is defect- 
ive in a material point, in that the property 
is described as the property of Henry A. 
Shultz, when in fact the said Henry A. 
Shultz is only the owner of the undivided 
half interest of said property — the other 
half interest belonging to the heirs of John 
A. Shultz, deceased. 

The second is that the description is also 
defective in that the owners of said property 
are entitled to the use of a three feet wide 
alley, in common with Hon. Thomas E. 
Franklin, for a distance of 50 feet on the 
north, extending from North Queen street 
eastward, and for a distance also of 50 feet 
more or less west from Christian street. 

The third is that the price is inadequate, 
as the property is worth $12,000 at least. 

If the proceedings have been regular, 
and there is no allegation to the contrary, 
we cannot see sufficient reason for setting 
aside this sheriff's sale. 

The first exception has no validity. One 



of the defendants in the judgment only had 
any interest in the property sold. It was, 
as a matter of fact, advertised as such de- 
fendant's property, and whatever interest 
he had in the real estate sold, was sold, 
and the sheriff cannot lawfully reserve any- 
thing for the defendant, either in the land 
or the price of it. 

The second exception is also not sus- 
tained in fact. The exception alleges misi- 
description. A very slight misdescription 
or irregularity will often be laid hold of 
by the Court, to set aside the sale, when 
the price is inadequate. But in this in- 
stance the evidence taken and read on the 
argument goes largely to show that the 
price paid is not inadequate. Inadequacy 
of price, it is well settled, is not of itself 
any ground, and it is only when the price 
is grossly insufficient Jhat irregularities of 
a slight character will be taken advantage 
of to set aside a sheriff's sale. In this 
case the defendant's interest sold was the 
undivided half of the real estate sold, and 
the proof is that for such sale the price bid 
was a good price. That being the case, 
the mere neglect to notice a reservation se- 
cured to an adjoining owner, to wit., the 
use in common with the adjoiner to a pas- 
sage way on the north side of the premises 
sold, could not have depreciated the prop- 
erty or injured in any degree the sale. 
There is not the least intimation expressed 
in the testimony taken that it did. The 
buildings and improvements both in front 
and rear are mentioned, and the foregoing 
remarks are pertinent to both the second 
and third exceptions, and must show that 
neither can be sustained. 

Again there is here no higher bid offered 
to be secured — no offer of security that the 
property sold will bring a certain much 
larger sum — and therefore we must set 
aside all the exceptions to this sale. 

C. P. OF LANCASTER CO. 

The Lycoming Fire Insurance Oo. vs. Sen- 
senig. 

Mutual Fire Insurance Companies — 

Assessments — When irregular — When 

fi. fa. will be set aside — Act of April 

*13, 1838, P. £., 366. 

The record not showing, and no affidavit hav- 
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tag been filed showing that there was an assess- 
ment, notice and neglect, or refusal to pay the 
assessment for thirty days after notice, accord- 
ing to Sec. 9 of the Act of April 13th, 1838 : 
Held, that the fi. fa. should be set aside. 

January Term, 1881, No. 47, Ex. Doc. 

Rule to show cause why fi.fa. should 
not be set aside. 

April 16, 1881. Opinion by Living- 
ston, P. J. 

In this case the record does not show, 
nor has an affidavit been filed showing 
that the provisions of section nine of the 
Act of April 13, 1838, P. L., 1837-8, pg. 
366, to which this company is subject, 
have been complied with on the part of 
plaintiff. 

There must have been assessment, pub- 
lication or notice, and neglect or refusal to 
pay assessments for thirty days after 
notice or publication. Then and only then 
can the company bring suit or issue execu- 
tion on its lien to enforce payment. (See 
the Act above referred to, and affidavit 
complying with it filed June 26, 1872, 
page 17, 27 P. F. Smith.) 

The rule to set aside the fi. fa. is there- 
fore made absolute. 



gammon gkns~j§qnit$. 



City of Philadelphia vs. Dobson et al. 

JSquity — Injunction — Appointment of 
receiver — Judgment — Fraud. 

A defaulting City Treasurer caused a judg- 
ment to be confessed by a corporation, in which 
he was the principal stockholder, in 'favor of the 
sureties on his bond. 

The city filed a bill alleging that large sums 
of the stolen money had been diverted by the 
Treasurer to the use of the companj', and asked 
for an injunction to stay proceedings on the 
judgment, and for a receiver. 

Held, That the application must be deter- 
mined solely on the affidavits filed. That it is 
apparent from the affidavits if the city is a cred- 
itor it is by reason of some undefined interest 
which it may have in the moneys collected for 
the State by the Treasurer as agent for the State, 
and that this interest is not so clearly defined as 
to warrant granting the prayer for the injunc- 
tion. That the judgment giveu by Bardsley to 
Dobson is a valid judgment : it cannot be ques- 
tioned collaterally and only by a lien creditor. 
That while it is true that fraud vitiates all pro- 
ceedings, any fraud of the Treasurer cannot be 



imputed to the sureties by reason of the confes- 
sion of judgment to them. That upon all ques- 
tions raised the propriety of continuing the 
special injunction is at least doubtful, and oeing 
doubtful the court is required to dissolve it, 
though in so doing there is no prejudice to right 
of either party. The city can still proceed upon 
her bill. 

Dissenting opinion by Gordon, J. 

In Equity. 

Charles F. Warwick, City Solicitor, 
for plaintiff. 

R. P. White and Mayer Sulzberger, 
for defendants. 

June 27,1891. Opinion by Finletter, 

X . J . 

John Bardsley was the owner of nearly 
all the capital stock of the Bradford Mills 
Company, which was indebted to him in 
the sum of $172,681. For the purpose of 
indemnifying in part John and James Dob- 
son, who were his securities to the amount 

of $220,000, on the day of May, 

1891, he assigned to them his claim against 
the company, and induced it to confess 
judgment for that amount in their favor. 

Upon this judgment an execution was is- 
sued, and the sheriff levied upon certain 
property belonging to the company. 

The city filed a bill in equity, averring 
that John Bardsley, as City Treasurer, 
had fraudulently appropriated a large 
amount of public moneys, which he had 
used in the business of the Bradford Mills 
Company, whereby the city had suffered a 
loss of $250,000 at least. 

The prayer of the bill was for a special 
and final injunction to restrain proceedings 
under the judgment and execution, and for 
a receiver. The usual special injunction 
for five days was allowed, and the present 
application is to continue that injunction. 
We need scarcely say that this application 
must be determined solely from the affida- 
vits filed. 

The judgment under which the goods 
were taken in execution, is a valid judg- 
ment. It cannot be questioned collater- 
ally, and only by a lien creditor. It is 
true, fraud vitiates all proceedings, but the 
fraud of John Bardsley cannot affect this 
judgment unless John and James Dobson 
were parties to that fraud, and this U dis- 
claimed by the City Solicitor. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



291 



Id this proceeding the city claims only 
by virtue of her interest in the money of 
the State given to the Bradford Mills Com- 
pany. 

Assuming that the Keystone Bank ac- 
count is made up largely of the money of 
the State appropriated by John Bardslcy, 
what legal consequences follow therefrom ? 
Whoever was interested in that fund might 
claim it. This right did not confer owner- 
ship until the claim was made, and neither 
the State nor the city made any claim. It 
cannot, therefore, be contended that upon 
this fund the city or the State had a secret 
lien, which followed it, in the hands of in- 
nocent holders or claimants. 

Even if this were otherwise, there is no 
evidence before us to show clearly from 
what sources the fund was accumulated. 

If John Bardsley deposited the moneys 
of the State, city and Bradford Mills Com- 
pany, with his own funds, to his own ac- 
count, the company had the same right in 
them as the State or city. 

The affidavit of Mr. Clough shows that 
as superintendent, he received from the 
company, and paid to John Bardsley, 
$624,989.44, and that he paid to the com- 
pany checks upon the Keystone Bank 
$410,242.55. There is no evidence of 
what became of the difference. 

Wherever money or its product can be 
identified, it may be rightfully claimed 
specifically. In all other cases it becomes 
a claim or debt. 

It is contended that the right of John 
and James Dobson can rise no higher than 
the right of John Bardsley. This perhaps 
might be so if the debt was attached, or if 
it was defended by the company. It is, 
however, no longer a debt ; it is a judg- 
ment, binding and conclusive upon all 
parties. 

It is argued that the Bradford Mills 
Company should be regarded as John 
Bardsley. This may not be, because its 
incorporation gives it an individuality dis- 
tinct from his, and the rights of the other 
shareholders, and those who dealt with it 
as a corporation, cannot be ignored. 

The affidavit of Mr. Faunce, so far as it 
is a statement of what he has ascertained 
from the books, is not evidence in this pro- 



ceeding as against John and James Dobson. 
The entries in the books are the declarations 
of those who made them, and not facts 
within the knowledge of Mr. Faunce. 

But, assuming that it is evidence, what 
does it establish ? He says : " John Bards- 
ley drew checks against his account in the 
Keystone Bank in favor of the Bradford 
Mills Company for $410,242.55. While 
some small portions of the money may 
have been the private money of John 
Bardsley, much the larger portion we can 
directly trace. This larger sum came from 
his collections for the State of Pennsyl- 
vania. In these collections the city has 
considerable interest, but what that interest 
is cannot be determined with entire ac- 
curacy until the present expert audit is 
completed, and perhaps not then, until cer- 
tain points of law are decided ; but that the 
city's interest therein is large, and will, I 
believe, amount to $180,000." 

It is apparent from this statement that, 
if the city is a creditor, it is by reason of 
some undefined interest which it may have 
in the moneys collected for the State by 
John Bardsley, the agent of the State. 

It is for the representative of the city to 
determine whether it is judicious to assume 
that the transactions of the agent of the 
State with its moneys, are so far binding 
upon the city as to give it standing in any 
proceeding as a creditor of John Bardsley 
by reason of such transactions. 

It is enough for us, in the present pro- 
ceedings, to say, that the interest of the 
city, in those State collections, is not 
clearly established by evidence, is not cer- 
tain in amount, and is dependent upon 
questions of fact and law, which have not 
been submitted to us by the bill or affi- 
davits. 

Did any of the moneys of the State or 
city go into the business of the Bradford 
Mills Company ? Mr. Clough says : " From 
January 1, 1889, to May 30, 1891, John 
Bardsley received the pro&uct of the mill, 
to the amount of $584,939.44, all of this 
being proceeds of sales of merchandise 
made by and belonging to the company, 
and the proceeds of discounted notes, 
$400,000. 

Mr. Davis says: "I received from Mr. 
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Bardsley, during 1889, 1890 and 1891, 
$442,331, mostly in checks upon the Key- 
stone Bank. My understanding and belief 
was that those sums were derived from the 
business of the mills, and perhaps a part 
from discounting the company's paper." 
Mr. Faunce says, that during this period 
the Keystone checks amounted to $410,- 
242.55. It is apparent from these state- 
ments that while John Bardsley was 
Treasurer he received from the mills com- 
pany $214,747.86 more than he paid to 
the company in checks upon the Keystone 
Bank. 

From the affidavit of Mr. Davis, it 
appears that the proceeds of the Bradford 
Mills Company for 1886, 1887 and 1888 
was $772,194.06. Mr. Clough says the 
proceeds of the mills from January 1st, 
1889, to May 80th, 1891, was $584,- 
989.44. This shows that the business in 
twenty-nine months increased $3,221.94. 

There is no evidence that the business 
needed outside assistance, or that it was 
unprofitable. There was added to it, how- 
ever, only $3,221.94 from all sources. In 
this view, where does the $410,242.55 ap- 
pear? Its non-appearance raises, not only 
a doubt that it went into the company, but 
is almost conclusive that it did not. 

We cannot continue the special injunc- 
tion unless we decide that the city has an 
undoubted title to the goods levied upon. 
If it has such a title it has a remedy at law 
by interpleader, and is not entitled to re- 
dress in equity. Moreover, it does not 
appear from the affidavits, and it has not 
been contended, .that the city will suffer 
any injury from dissolving the special in- 
junction. 

In any event, the right or interest of all 
parties can be secured by permitting the 
sale and holding the proceeds subject to 
all the questions which have arisen in this 
proceeding. 

It should be remembered that a special 
injunction is the exercise of the highest 
judicial power, and upon evidence which 
has not been subjected to the test of cross- 
examination it is never allowed, except 
upon the clearest right, and to avert irrep- 
arable injury. Wherever, therefore, there 
is a doubt upon any of the essential ques- 



tions, or where irreparable injury is not 
threatened, it should be refused. 

Upon all the questions raised by these 
proceedings, the propriety of continuing 
the special injunction is at least doubtful, 
and that requires us to dissolve it. 

In doing this we prejudice no right of 
either of the parties. The city can still 
proceed upon the bill in equity, with 
ample time to establish her rights by the 
production of further evidence. 

The special injunction is dissolved, and 
the prayer for a receiver refused. 

Dissenting opinion by Gordon, J. 

The City of Philadelphia, coming into 
the equity side of the court, complains 
that John Bardsley, while filling a public 
elective trust as City Treasurer, fraudu- 
lently misappropriated and converted to 
his own use a large amount of public 
money belonging in part to the city. The 
exact amount of this defalcation the city is 
unable to state, but estimates the amount 
due it on this account at about $250,000. 

At the same time that Bardsley was 
City Treasurer, he was also engaged in 
private business as a manufacturer. Once 
the sole owner of this business, he some 
years ago converted it into a corporation, 
known as the Bradford Mills Company. 
He owned almost the entire stock of this 
corporation ; all, indeed, but the few shares 
needful to be held by other persons to 
effect a legal corporate organization. 

The city alleges that large amounts of 
public money fraudulently misappropriated 
by Bardsley were put into the business of 
this corporation. The exact sum is not 
known, but is averred in the affidavits to 
be over $400,000. All the capital of the 
company was furnished by Bardsley. 
When his defalcation was discovered, and 
he resigned bis public office, his interest in 
the Bradford Mills Company was over 
$170,000. 

The city held the bond of Bardsley, and 
the defendants Dobson as his surety, for 
$100,000, conditioned for the faithful per- 
formance of his official trust. After the dis- 
covery of the fraud, Bardsley assigned to 
the Dobsons all his interest in the Bradford 
Mills Company. When they thus became 
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the holders of Bardsley's interest, he pro- 
cured the corporation, by virtue of domi- 
nating ownership therein, to confess a 
judgment to the Dobsons for the interest 
thus held by them through his assignment. 

This judgment for $172,631 the Dobsons 
entered of record and issued execution 
thereon against the corporation, whose 
property the sheriff seized, and was pro- 
ceeding to sell, when, upon the application 
of the city, this court issued a temporary 
injunction restraining further proceedings. 
The present motion by the defendants is to 
dissolve this injunction. The city alleges 
that the judgment was fraudulently pro- 
cured by Bardsley to conceal his misap- 
propriations of the public money, and to 
prevent the city recovering any part of the 
sum of which she was defrauded, and 
which he had diverted into the business of 
the corporation. The judgment was con- 
fessed and signed by a person designated 
by Bardsley to act as president, who did 
not own a share of stock, and who was 
legally incompetent to act. 

This, in substance, is the whole case, so 
far as the present proceeding is concerned. 
These facts are all substantiated by affi- 
davit, and no material averment is denied 
by the defendants. They have 61ed an 
affidavit that is argumentative, but does 
not contain any fact material to the contro- 
versy. Indeed they confessedly have no 
knowledge on the subject. They do not 
deny that Bardsley converted city money 
to his own use, and is a defaulter therein. 
Indeed, they admit this by averring their 
liability on his bond to the city as a con- 
sideration for their judgment. They do 
not deny that he used city money in the 
business of the Bradford Mills Company, 
or that the assignment to them of his in- 
terest in the company was intended by him 
for the purpose of defrauding the city. 
The sole specific denial by the defendants 
is, that no city money, was used to pur- 
chase any of the particular property levied 
on under the judgment. This is purely 
technical, and was not averred by the city. 
Neither is it important. The important 
and crucial fact alleged in the bill, and 
amply supported by three affidavits, is, 
that Bardsley diverted the public money 



held by him in trust,, to his own use in the 
business of the Bradford Mills. Not all of 
this money belonged to the city ; some be- 
longed to the Commonwealth, some to both 
the city and State. But the testimony is 
explicit and direct, that in the public funds 
clearly identified and traced into the Brad- 
ford Mills Company, the city had an in- 
terest of at least $100,000. It is the fruit 
of this defalcation that the Dobsons seek to 
sell under their judgment — a judgment, 
the purpose of which was to prevent the 
city from recovering the moneys of which 
she was defrauded. 

How can the Dobsons claim any rights 
under this judgment as against the city 
that Bardsley himself could not claim? 
Bardsley was a trustee, and the Dobsons 
only took by his assignment his interest in 
the company, arising in whole or in part 
from the fraudulently diverted trust funds. 
They stand precisely where he would have 
stood. When they took the assignment of 
his interest, they took it charged with its 
fraudulent taint. The judgment given to 
secure this assignment is in no better po- 
sition than the interest assigned, and which 
is the basis of the judgment. 

Besides, the Dobsons are not holders 
for value, and are in no better position 
than mere stakeholders. They parted with 
nothing for the assignment or judgment. 
They took both for an antecedent debt. 
In addition to this there is another fact as 
to their status that deprives them of any 
rights as innocent holders for value. It 
must be remembered that they know of 
Bardsley's default before they succeeded 
to his rights. The only possible claim 
they have arises from the fact that he 
was a defaulter, and they, consequently, 
liable on their bond. It was in consider- 
ation of the responsibility thus arising 
that Bardsley executed the assignment 
to them. Hence they are chargeable 
with notice of his fraud. It is important 
also to keep in view the fact that the 
Dobsons were not only sureties for Bards- 
ley, but co-obligors with him in the 
same bond. The city could recover against 
the Dobsons only the amount of their 
bond, $100,000, but they might recover 
from Bardsley the full amount of his de- 
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falcation if his estate were worth it. 
Now, in the present case, we have the 
Dobsons co-obligors with Bardsley for the 
faithful performance of his trust ; they 
become cognizant of his malversation in 
office and breach of tru3t, and the conse- 
quent violation of the condition of their 
bond ; they thereupon take from their co- 
obligor and defaulting trustee $172,000 of 
property, and thereby reduce his respon- 
sibility to their common principal, the city. 
Can it be seriously contended that a court 
of equity would give its sanction to a pro- 
ceeding in such monstrous violation of good 
faith? If it would, then official bonds 
would be of no value as a protection against 
fraudulent officers. The facts of this case 
afford a striking illustration of the injustice 
that might thus be consummated. Bards- 
ley, having defrauded the city, gives his 
sureties enough of the fruits of his fraud to 
pay the amount of his bond. The argu- 
ment in defence of such a bald transaction 
is, that as the Dobsons did not know of the 
fraud until after it was committed, and as 
the city is unable to ear-mark each article 
of property into which the stolen money 
was converted, therefore she shall have no 
precedent right against the property into 
which the trust moneys, with others, prob- 
ably, were commingled. This would be to 
say, that the more successful and elaborate 
the fraud may be, the more sacred it shall 
be. However innocent purchasers might 
be protected by ignorance of the fraud, 
privies in the contract of suretyship, and 
holders by voluntary assignment without 
consideration of part of the embezzled 
money, have no shield in such a plea. 

To speak of the judgment in this case 
as a " valid " judgment, is to use a mis- 
leading, and, so far as the facts in this 
cause are concerned, an irrelevant term. 
It is valid only in the sense that it has the 
formal requisites of a judgment confessed. 
This formal validity does not save it from 
inquisition as to its good faith and honesty, 
by the court upon whose records it is 
placed, in order to obtain the force and 
effect of a judicial decree. If this would 
avail, no confessed judgment, formally 
legal, could be afterward assailed. Yet 
our dockets abound with cases in which 
such judgments are set aside for fraud. 



There are several minor objections raised 
on behalf of the defendants that may be 
briefly disposed of. It is said that the 
city has failed to deflnitely fix the amount 
of city money diverted by Bardsley into the 
Mills Company. This is true, but the as- 
signee of Bardsley's interest cannot be 
heard to set up in defence of his assign- 
ment the consequences of his fraud, by 
which he has made it difficult to definitely 
determine the magnitude of his wrong- 
doing. It is sufficient that the fraud is 
specifically averred, and that the city esti- 
mates the amount of its loss with reason- 
able accuracy. It is also said that some 
of the moneys carried into the company's 
business were Bardsley's own, and that 
others belonged to the State, and that not 
only cannot the city money or its amount 
be identified, but that also in the end it 
may appear that he received back again 
from the company, and re-deposited with 
the public funds, a greater amount than he 
had diverted into the company. But how 
can this help the assignee of Bardsley's 
interest in the commingled result of his 
fraud? When a trustee miugles trust 
money or property with his own, the whole 
of it may be taken by the defrauded 
beneficiary, unless the trustee clearly 
shows how much of it is his own. And 
this brings up the fatal defect in the de- 
fendant's affidavits. There is one man 
who could give definite information on this 
subject — Bardsley himself. But lie is 
silent, and no other person, competent from 
knowledge of the subject, has appeared on 
behalf of the defendants to deny any ma- 
terial allegation of the city, or throw any 
light on the transactions. 

It is also urged that the law favors sure- 
ties, and resolves all doubtful questions in 
their favor. This is true in proceedings 
against sureties to exact the penalty of 
their bonds. This case, however, is not a 
proceeding in which this principle can be 
invoked. The city is not here pursuing 
the defendants on their bond of suretyship. 
It is merely asking a court of equity to re- 
strain a defaulting trustee from disposing 
of his property, derived from his fraud, 
against the right of the beneficiary of his 
trust, and in favor of a surety without con- 
sideration. 
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Regarding these defendants as standing 
in Bardsley's place, so far as this judg- 
ment is concerned, and succeeding as his 
assignee only to his rights, I think the in- 
junction should be continued. 

It is suggested that the sale under the 
judgment should be allowed to go on, and 
the city appear as a claimant against the 
fund arising on the sale. It is doubtful 
whether the city would have any standing 
as a claimant against the fund, and on the 
argument this ground was expressly taken 
by defendants' counsel. If the city's right 
would be doubtful in such case, this would 
be a reason for equity not to remit her to a 
doubtful remedy to enforce a clear equity. 
Legal Intelligencer. 



In re Road in Roaring Brook Township. 

Opening of road — Township supervisors 
cannot refuse to open it — Duty of su- 
pervisors. 

When the township supervisors have been or- 
dered to open a certain road, they cannot refuse 
on the ground that they do not consider it nec- 
essary or convenient for the traveling public. 

Nor will they be heard to object on the ground 
that the opening of the road would increase the 
debt of the township beyond the constitutional 
limit. They are clothed with the power of tax- 
ation, and could obtain from the Court of Quar- 
ter Sessions any reasonable indulgence as to 
time that might be required by the financial 
condition of the township. 

Appeal of Jacob Wener and Alfred 
Griffin, Supervisors, from the order award- 
ing an attachment, from the Court of Quar- 
ter Sessions of Lackawanna county. 

S. B. Price, for the appellants. 
Charles H. Welles, for appellees. 

March 9th, 1891. Opinion by Paxson, 
C. J. 

This case is entitled as an appeal, and 
has been argued as such. It is not, how- 
ever, for no appeal lies in such a case. It 
is a certiorari, and brings up nothing but 
the record. We must examine it by what 
appears therein. 

The appellants are the supervisors of 
Roaring Brook Township, and were 
ordered by the court below to open a road 



in said township. The report of the 
reviewers upon said road was finally con- 
finned January 21, 1887. The order to 
open was issued January 24, 1889, and 
served upon the supervisors April 24, 
1890. Between these dates there appears 
to have been an unsuccessful attempt to 
have the road vacated, and the record con- 
tains some evidence, as is not infrequent in 
road cases, of a local wrangle over the 
matter. The supervisors neglected or re- 
fused to open the road, whereupon the 
court below awarded an attachment against 
them as for contempt. It was this order 
of which they now complain. 

In their answer to the order or rule for 
the attachment, the supervisors set forth 
their reasons for not opening the road, the 
principal of which are the following : (#) 
That the road is not necessary ; or, in their 
precise language : " On examining the road 
ordered to be opened, we say upon our 
oaths, that we do not, and did not, think it 
necessary or convenient for the traveling 
public." (6) That to open the said road 
would involve an expense of at least two 
thousand dollars, which would increase the 
debt of the township beyond the constitu- 
tional limit. 

The 6th section of the Act of June 13, 
1836, P. L., 556, provides that u public 
roads or highways laid out, approved, and 
entered on record as aforesaid, shall, as 
soon as may be practicable, be effectually 
opened," etc. Under this Act it is the 
duty of the supervisors to open a public 
road as soon as practicable after it has been 
laid out and confirmed. Not opening a 
highway or refusing and neglecting to keep 
it in repair, is an injury to the public ; it is 
indictable as a public or common nuisance. 
Graffins vs. Commonwealth, 8 Pa. Rep., 
502. The supervisor is enjoined by statute 
to open and repair public roads ; and it is 
essential to the convenience of the public 
that the remedy to enforce compliance on 
the part of the officers should be emphatic, 
and at the instance of the public authori- 
ties of the State. Edge vs. Commonwealth, 
7 Pa., 275. 

With this brief reference to the law we 
will consider the reasons given by the su- 
pervisors for their neglect. The first does 
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not require discussion. The law does not 
make them judges of the necessity for the 
road, nor does it clothe them with the 
power to reverse the finding of the jury 
and the order of the court below. 

Nor do we attach much weight to the 
second reason. The order of court, which 
they have refused to obey, does not require 
them to increase the debt of the township 
beyond the constitutional limit. It appears 
that a portion of the road has been already 
opened, and that only a small part thereof 
remains to be opened. It was stated at 
bar, and not denied, that a responsible 
party had filed in the court below an offer 
m writing to open the balance of the road 
in a satisfactory manner for the sum of 
$250. Be that as it may, the supervisors 
admit funds in their hands, without stating 
how much, but allege that it is needed for 
other purposes. In other words, they pro- 
pose to apply such moneys in their own 
way, and in disregard of the order of the 
court. They are clothed with the power 
of taxation, and there is nothing to show 
that they have exhausted it, or have even 
the disposition to lay such taxes in the fu- 
ture as may be necessary to enable them 
to obey the order. We may assume that 
the court below would grant them any 
reasonable indulgence rendered necessary 
by the financial condition of the township, 
were they engaged in a bona fide attempt 
to carry out the order. No such attempt 
appears, however ; no move has been made 
in that direction, although months have 
elapsed since the order was served upon 
them. Their position is not one of obedi- 
ence, but of defiance to the court; this 
cannot be permitted. 

It is proper to say that no question was 
raised as to the power of the Quarter Ses- 
sions to issue the attachment. We decide 
only what is before us. 

Order affirmed. 



Note Payable After Death. 
Our Court of Appeals has just held a 
man's written promise to pay money " sixty 
days after death' 1 to be good as against his 



estate, and his executors will have to pay 
it. The objection raised was that the note 
expressed no consideration, the usual words 
44 for value received" not being a part of it. 
This,- the Court thinks, was as unnecessary 
in this note as it would have been had it 
been payable 44 sixty days after date." 
Another point taken was that the note was 
payable only to the payee by name, and 
not alternately to his order or to bearer, 
and was therefore not negotiable ; but the 
contest failed, for it was sued by the payee 
himself. So whenever hereafter a man, 
in earnest or in fun, makes a note payable 
after his own death, he should understand 
that his estate will be bound for it and 
that the Courts will enforce its liability. 
Albany Times. 



During a trial, many interruptions hav- 
ing taken place, the judge at last, using his 
authority, said he would commit anybody 
who was guilty of such a want of respect 
to the court. This threat was followed by 
a dead silence for a time, which was finally 
interrupted by two men conversing in a 
loud tone. The judge, observing it, said: 

44 1 see that you two men are still deter- 
mined to set my authority at naught, and 
I shall commit you." 

44 Your honor," replied one of the two, 
44 this man, against my will, keeps on talk- 
ing to me." 

44 What was he talking about or saying 
to you?" asked the judge. 

u Why, he said your honor was a d d 

fool!" 

Instantly the other got up and exclaimed, 
44 Your honor, I said it in perfect confi- 
dence." — Grreen Bag. 



An Honest Man. — Great Lawyer (in 
cross-examination) — u Huh ! You consider 
the prisoner an honest man, do you?" 

Witness — 44 An honester roan never 
lived." 

Great Lawyer (superciliously) — "Will 
you kindly state on what you base that re- 
markable opinion ? " 

Witness (hotly)— " On the fact that he 
once tried to be a lawyer, and failed." 

Good Nems. 
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O. C. OF LANCASTER CO. 
In Be Estate of Thomas 0. Collins, Dec'd. 

Decedents estate — Executors commissions 
— What commissions not allowable. 

It is improper for an auditor to allow to an 
executor commissions on the amounts to be re- 
tained by devisees according to the will out of 
the valuation of real estate devised to them, or 
on money borrowed on mortgage by order of 
court to pay debts of testator where portions of 
the valuation of real estate to be payed over by 
the devisees thereof was due the estate (al- 
though a -reasonable compensation may be al- 
lowed for time spent in procuring the loan), or 
on the amount of the dower charged on the real 
estate under proceedings in the Orphans' Court. 

While awards to executors and counsel lor 
attendance at the audit will usually be stricken 
off on exception, a small compensation awarded 
will be allowed to stand where the estate was 
particularly troublesome. 

Exceptions to report of auditor. 

H. R. Fulton and H. B. Levan, for 
exceptions. 

Philip 2>. Baker, for estate. 

January 17, 1885. Opinion by Living- 
ston, P. J. 

An examination of the report of the 
learned auditor, and of the testimony pre- 
sented to and passed upon by him, has 
satisfied us, that of the exceptions first 
filed, the 1st and 2d should be dismissed, 
and they are dismissed. 

With reference to the 3d 4th 5th and 
6th, we think the learned auditor has 
erred. 

He should have allowed no commission 
on the sums given to, and to be retained 
by, Thomas and James, out of the valua- 
tion money of real estate devised to them, 
which, as the report shows, was to 
Thomas $"2275,to James $1906.60.— this 
money never came into or passed through 
tbeir hands as executors. It was not to 
be paid to the executors, nor could they 



have any care, trouble or responsibility, 
concerning it when the learned auditor al- 
lowed commissions on these sums, he must 
havo had the definition of the term com- 
missions, mislaid or underneath some other 
paper, for he tells us that "commissions 
earned are but compensation for care, 
trouble and responsibility." As they had 
no care, trouble or responsibility, they are 
entitled to no commissions on said sums. 

He erred in allowing the executors full 
commissions on the $2000, borrowed on 
mortgage to pay debts of testator. Tes- 
tator died December 3, 18*1. The order 
to mortgage was made April 4, 1883, prior 
to that time, Thomas H. Collins, should as 
directed by the will, have paid to the exe- 
cutors,. $2810, and James Collins, one of 
the executors, should as directed by the 
will, have paid to said executors $4549, 
for the payment of debts, and use of the 
estate, being valuation money of real estate 
devised to them. It would be highly im- 
proper to permit an executor to keep 
money due and owing by him to the estate 
in his pocket, or in use in his business, 
and pay bim a commission of five per cent, 
on money borrowed to pay debts of the 
testator. The most that should have been 
allowed if anything would have been a 
reasonable compensation, say $25, for time 
expended in procuring the loan. 

He erred in allowing commissions on the 
dower, charged on testators real estate 
under proceedings in the Orphans' Court. 
This money has never as yet come to or 
passed through their hands, nor can they 
during the life of the widow, have any 
care, control, custody or responsibility con- 
cerning it. After her decease, it will, as 
directed by the charge and the will* come 
to the hands of the executors for distribu- 
tion, and be the subject of commissions. 

He also erred in the allowance made to 
executors and counsel for attendance at 
Audit. There were but few meetings of 
the audit, and we are satisfied that there 
was no real occasion for even so many. 
We usually strike off such allowance when 
exception is taken, but the complications 
created by the widow, and one of the 
devisees in refusing to accept under the 
will, appear to have rendered it necessary 
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that the executors should be present, and 
represented by counsel at the meetings of 
the audit, the distribution being compli- 
cated and peculiar, and the estate, at 
{>reseut. insufficient to pay the debts and 
egacies in full, and we think the executors 
should be allowed $25, and counsel $50, 
for such service. 

We are not convinced, that the learned 
auditor has erred with reference to the 
schedule and mode of distribution he has 
adopted and before dismiss the exceptions 
filed with reference thereto. And we re- 
commit the report of the learned auditor, 
to make without further charge or expense 
to the estate, the corrections required to 
make the report conform to what we have 
herein stated. 



gammon §hxs--giiw. 



C. P. OF NORTHUMBERLAND COUNTY. 
Mechanics' Bank vs. Seitz Brothers. 

Not €8 an d bill* — Banks — Protests— 
Equitable defenses — Notice. 

Where a bank in discounting a note for a 
customer does nothing more than credit the 
customer's account with the proceeds, and the 
note is subsequently protested, and notice 
thereof is given to the bank before the customer 
has checked out any part of the proceeds, such 
bank will not be regarded as the holder of the 
note for a valuable cousideration. 

Whether the holder of current negotiable 
paper has taken it with or without noticee of 
defenses between prior parties is always a ques- 
tion of fact to be determined by a jury. 

Motion for a new trial. 
R. C. Stewart, for motion. 

In an action of assumpsit by a bank as an 
assignee against the makers of a promis- 
sory note, where the answer is want of 
consideration, the knowledge of the treas 
urer of the payee of the note cannot be 
imputed to the bank of which he was 
cashier, unless he revealed that knowledge 
to some one or more of its officers: Wilson 
vs. Second Nat. Bank, 6 Cent. Rep., 766 ; 
Phillipsburg Savings Bank App., 10 W. 
N. C, 265; The Bank vs. Ralston, 3 
Phila., 328. 

If a bank have a clear title to an over- 



due bill independent of any existing equi- 
ties between the original parties, the trans- 
fer to the purchaser is to the extent of that 
title ; and in an action by him against the 
acceptor there is no evidence to affect the 
good faith of the bank in receiving and 
discounting the bill, and no subsequent pay- 
ment or satisfaction while in the possession 
of the bank, the transferee will stand in its 
place, with all its rights and interests. 
Wilson vs. Bank, 45 Pa., 488. See also 
Daniels on Neg. Paper, § 726a, pp. 663, 
664, and cases cited; Riegel vs. Cunning- 
ham, 9 Phila., 177. 

C. F. Walter, contra. 

If a note is discounted by a bank for one 
of its depositors, his deposits at the matur- 
ity of the note and afterwards are liable for 
its payment. 3 Randolph on Commercial 
Paper, § 1441; Muell vs. Valley Nat. 
Bank, 11 Mo. App., 144 (1881). A bona 
fide holder is one who acquires the paper 
in good faith without notice or knowledge 
of defenses or circumstances which should 
put him on inquiry for valuable considera- 
tion from one capable of transferring the 
paper. 1 Parsons on Contracts, 254; 1 
Randolph on Com. Paper, § 14. 

A plaintiff cannot recover for part per- 
formance of an entire contract where he has 
failed in performance on his own part. 
Martin vs. Schoenberger, 8 W. & S., 367; 
Miller vs. Phillips, 31 Pa., 218 ; Callum 
vs. Wagstaff, 48 Pa M 300; Guillou vs. 
Toudy, 5 W. N. C, 528 ; Albert vs. Frick, 
1 Penny., 132 ; Barnhili vs. Haigh, 53 Pa., 
165. See also Shaw vs. Turnpike Co., 2 
P. & W., 464; Chamber vs. Crawford, 
Addison, 150 ; Morris vs. Parham, 4 Phila., 
62. 

June 22, 1891. Opinion by Schuyler, 

X. J . 

This is an action to recover the amount 
of a promissory note for $1500, made by 
the defendants to the order of the New 
Process Refrigerator Company. One John 
J. Hayes was the president of this com- 
pany, and the note was indorsed by him as 
such president to himself as an individual, 
and was then indorsed by him in his latter 
capaeity over to the plaintiff. The plain- 
tiff discounted the note by crediting the 
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proceeds to the individual account of Mr. 
Hayes. All this was done before the 
maturity of the note. At maturity the 
note was protested, whereupon the cashier 
of plaintiff, according to the custom of 
banks, but without the knowledge of Mr. 
Hayes, charged up the amount of the note 
against the latter's account, which had 
in the meantime, so far as the evidence 
discloses, remained undisturbed. Subse- 
quently at Mr. Hayes' request his account 
was re-credited with the proceeds of the 
note, and the present suit was brought, 
also at his request. 

None of the foregoing facts were dis 
puted at the trial. It was furthermore 
admitted that the note, as between the 
original parties to it, is void because of an 
utter failure of consideration. The verdict 
was for the defendants, and we are now 
asked to grant a new trial on the theory 
that a verdict should have been directed in 
favor of the plaintiff. There is no doubt 
as to the correctness of the familiar prin- 
ciple invoked by the plaintiff, that the par- 
tial or total failure of consideration, or 
even fraud between the antecedent parties, 
will be no defense or bar to the title of a 
bona fide holder of a note for a valuable 
consideration at or before it becomes due, 
without notice of any infirmity therein. 
But does the evidence bring the plaintiff's 
case within the protection of this principle? 
To be more specific, is the plaintiff the 
holder of the note in suit for a valuable 
consideration, and if so, was the title which 
the plaintiff asserts acquired at or before 
the maturity of the note ? These questions 
the jury has answered in the negative. 

We do not see how the jury could have 
reached any other conclusion. Upon the 
question of consideration it is plain that the 
plaintiff paid nothing for the note. Had 
the sum credited to Mr. Hayes been actu- 
ally checked out the case would have been 
different ; but it remained untouched, and 
contiuued as completely in the possession 
and under the control of the plaintiff after 
the credit as it was before. Moreover, the 
plaintiff had a lien upon it which was swiftly 
enforced. This left the plaintiff precisely 
in the position it occupied before the note 
was discounted* Under such circumstances 



the plaintiff, on the authority of Kirkpat- 
rick vs. Muirhead, 16 Pa., 125, " is to be 
regarded as the holder for a valid, and not 
a valuable consideration." It is equally 
plain that the present title of the plaintiff 
was acquired after the maturity of the note. 
By charging the note up against Mr. Hayes, 
which the plaintiff had a legal right to do, 
the account was squared, leaving the plain- 
tiff, it is true, in possession of the note, but 
only as trustee for Mr. Hayes. 

A point was submitted at the trial, per- 
haps not seriously, that even conceding the 
plaintiff to be endorsee after maturity, still 
" in the absence of any evidence " that Mr. 
Hayes knew of any defense to the note at 
the time he acquired title to it, the plaintiff 
was entitled to recover. The vice in the 
point consists in the assumption that there 
was no evidence that Mr. Hayes knew of 
the infirmity in the note at the time re- 
ferred to. We think there was abundance 
of such evidence. The note was given in 
part payment for a machine, which the 
payee agreed to furnish, and further agreed 
that it should give satisfaction. The ma- 
chine proved to be utterly worthless. In 
addition to being president of the payee 
company, Mr. Hayes appears to have been 
the company. His office was that of the 
company. The company kept no bank 
account, the bulk of the money collected 
by the company having been paid to him. 
But the most significant fact is, that the 
worthless machine which was the consider- 
ation of the note was constructed at the 
works of Mr. Hayes, and under his man- 
agement. True, lie testified that he did 
not know that the machine was defective ; 
but the jury evidently took a different 
view, and it was a question for the jury. 
"The questions, whether the holder of 
current negotiable paper has taken it with 
or without notice of defenses between prior 
parties, and whether he has exercised good 
faith in the transaction, are always ques- 
tions of fact to be determined by a jury:" 
Roth vs. Colvin, 32 Vt., 125; cited in 18 
U. S. D., 352. 

Motion denied. 

— Northampton Co. Reporter. 
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C. P. OF LEBANON CO. 

Lebanon Water Oo. 

Corporations — Condemnation of prop- 
erty of forfeited corporation — Pro- 
ceeding — Filing bond — Act of 1888. 

When one corporation wishes to condemn the 
property of another corporation, on the ground 
that the charter of the other corporation is for- 
feited by non-user, the proceedings to establish 
the forfeiture must be conducted, under § 5 of 
the Act of 1883, by the attorney-general. It 
cannot be raised by petition for leave to file a 
bond. 

The court will hold under advisement the 
application to file a bond until the proceedings 
at the instance of the attorney-general are finally 
disposed of. 

Petition for leave to file bond. 

Early in tbe year 1888, the Lebanon 
Water Co. was incorporated under the 
General Corporation Act of 1874. It 
subsequently bought certain real estate 
and water-rights, known as the Stoever 
Dam property. In April, 1891, the East 
Lebanon Water Co. was incorporated 
under the same Act for a similar purpose, 
•and began proceedings to condemn the 
Stover Dam property, claiming that the 
Lebanon Co.'s charter had been forfeited 
by non-user, under § 11 of the Act of 
1876, P. L., 87, and § 5 of the Act of 
1888, P. L., 128. A bond was tendered 
and refused, whereupon the East Lebanon 
.Co. gave written notice, as required bv 
law, and presented this petition, in which 
the above-stated facts appeared. The 
Lebanon Co. filed an affidavit denying the 
East Lebanon Co.'s right to condemn the 
•whole of its property ; and averred also 
that it had been proceeding under its 
charter and had not lost its franchise by 
non-user. 

The question in dispute was whether the 
bond should be approved (if sufficient in 
amount, and otherwise satisfactory), leav- 
ing the Lebanon Co. to file a bill in equity 
asking for an injunction ; or whether § 5 
of the Act of 1883 provided a more suit- 
able, if not the exclusive, remedy for in- 
vestigating tbe alleged forfeiture. 

Capp & Schock and Shirk, for 
petitioner. 

Weidman and Killinger, contra. 



May 15, 1891. Opinion by McPhbe- 
son, J. 

It is apparent, from this petition and the 
other papers now before us, and, indeed it 
is conceded that the real question in dis- 
pute is whether the corporate franchise of 
of the Lebanon Water Co. has been lost 
by failure to organize and to do the things 
contemplated by its charter. If it has 
been lost the East Lebanon Water Co. 
may take the land described in the draft; 
if it has not been lost, the land cannot be 
taken and the petition must be dismissed. 

We cannot decide this question in the 
present proceeding, but § 5 of the Act of 
1888, P. L., 128, provides a satisfactory 
method for obtaining a decision. That 
section makes it the duty of the attorney- 
general, on the application of any citizen, 
to take the proper legal steps to forfeit 
and vacate any charter which has been lost 
by neglect; and to this remedy we must 
refer the petitioner. 

Meanwhile, and until the proceeding at 
the instance of the attorney-general is 
finally disposed of, we will hold the present 
application under advisement. 

Pa. C. C. B. 



C. P. OF LUZERNE CO. 
Salsberf rs. BartikoakL 

Satisfying judgment. 

1. Tbe power conferred on the court by the 
aet of 1876, to direct judgments to be marked 
satisfied, can only be exercised upon clear proof 
of actual payment. The act does not apply 
where there is a substantial dispute about the 
facts. 

2. But the court has power to order an issue 
to try whether or not tbe judgment has been 
paid or discharged, and if tbe jury find that it 
has, the court may order a perpetual stay of 
execution, and the defendant may compel tbe 
plaintiff to enter satisfaction under the aot of 
1791. 

Rule to show cause why judgment 
should not be marked satisfied. 

January 19, 1891. Opinion by Rice, 
P. J. 

The power conferred on the Court of 
Common Pleas by the act of March 14, 
187G, P. L. 7, to direct judgments to be 
marked satisfied, can only be exercised 
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upon clear proof of actual payment. The 
act does not apply where there is a sub- 
stantial dispute about the facts. Felt v. 
Cook, 95 Pa. 247 ; Riddle's Appeal, 104 
Pa. 171. Here there is a very serious 
dispute about the facts which a jury is the 
competent tribunal to decide. But we un- 
doubtedly have power to order an issue, to 
try whether or not the judgment has been 
paid or discharged, and if the jury find that 
it bap, the court may order a perpetual stay 
of execution, and the defendant may compel 
the plaintiff to enter satisfaction under the 
act of 1791. Horner v. Hower, 39 Pa. 
126 ; Reynolds v. Barnes, 76 Pa. 427. 
After a careful examination of the evidence 
we think the defendant is entitled to such 
an issae ; Jenkintown Bank's Appeal, 124 
Pa. 837, and it is common practice in this 
court to amend rules, to show cause so as 
to accord with the evidence presented. 
Bank's Appeal, 106 Pa. 68 ; Markle v. 
Straw, 6 Kulp 57. The rule is amended 
bo as to read, " rule to show cause why an 
issue should not be awarded to try whether 
or not the nbove judgment has been paid or 
discharged," and as thus amended the rule 
is made annotate ; issue to be framed by 
counsel and submitted to the court for ap- 
proval. — Luz. Leg. Reg. 

gmrter £essian$. 



Q.S. OF LEBANON CO. 
Milkreek Road. 

Highway* — Roads — Viewers — Surveyor 
When objection must be made — Orders 
signed by associate judge — Act of May 
5, 1889. 

An objection that none of the viewers was a 
surveyor, as required by Act of May 8, 1889, is 
too late when made after the view. 

If a court is legally constituted by the 
presence of two associate judges or of the law 
judge and one associate, a confirmation of the 
report of a road jury is sufficiently authenticated 
by the signature of any one of the judges. 

Exceptions to the confirmation of the 
report of road jury. 

The confirmation nisi was signed Dec. 
18, 1890, only by Joseph Louser, associ- 
ate judge. None of the viewers was a 
surveyor. The exceptions were as follows : 



1st. None of said viewers was a sur- 
veyor, as required by Act of 1889, P. L., 
129, 

2d. The said report was confirmed nisi 
and the width of road fixed by but one as- 
sociate judge and not by court. 

Shirk, for exceptions. 

Keiser, contra. 

May 11, 1891. Opinion by McPhee- 
80N, J. 

The first objection comes too late. It 
ought to have been made before the view, 
not after the objector has taken his chance 
of a favorable report, and has been dis- 
appointed. 

The second exception is baaed on a mis- 
apprehension. It is true that one associ- 
ate judge cannot hold court alone ; but if 
the court is legally constituted by the 
presence of the two associates or of the 
law judge and one associate, an order 
(speaking generally) is sufficiently au- 
thenticated by the signature of any one of 
the judges. In some districts, indeed, 
orders are merely signed "by the court," 
no name being added; and in others the 
olerk or prothonotary makes all entries 
upon verbal directions from the court. In 
this district orders are usually signed by 
the judges or by some of them, but it as 
not essential that two names appear. 

We take judicial notice of the fact thai 
court was legally in session on Dec. 13, 
1890, and that being so, Judge Louser's 
signature is sufficient proof of the court's 
action. 

The exceptions are overruled. 

—Pa. C. C. R. 



$tn$rtm$ §aurt 



Wood vs. Irwin. 
Rule to open judgment — When should 
not be made absolute — Statute of Limi- 
tations — Confession of judgment. 

When the facts alleged in a petition for a rule 
to open a judgment are denied in an answer 
filed by the plaintiff, it is irregular for the Court 
to make the rule absolute without evidence, un- 
less the parties agree that the case shall be 



Digitized by 



Google 



302 



LANCASTER LAW REVIEW. 



beard on the petition and answer alone, in 
which event their consent should appear on the 
record. 

A judgment should not be opened at the in- 
stance or a stranger, except upon the ground of 
fraud or collusion. 

The Statute of Limitations does not extinguish 
a debt, but only takes away the right of action. 
The existence of the debt is a good considera- 
tion for a promise to pay it. 

Not only a debtor may confess a judgment 
for a debt against which the Statute has runs 
but his executor may do so likewise, and 
strangers, to the record will have no standing to 
complain unless they can show fraud or collu- 
sion. 

A Court may open a judgment for the pur- 
nose of lettiug in the defence of the Statute of 
Limitations, but it is not bound to do so. There 
is, however, no case in which it has been done 
solely for that purpose, if the defendant has had 
a day in Court. 

Appeal from the judgment of the Court 
of Common Pleas of Montgomery Co. 

Montgomery Evans, for appellant. 
G-. W. Rogers and Charles Run sicker y 
for appellee. 

April 6th, 1891. Opinion by Mitch- 
ell, J. 

The action of the court below in open- 
ing the judgment was irregular, insomuch 
as it appears to have been done without 
evidence. There was a petition setting 
•out certain facts, in which the petitioners 
asked to have the judgment opened, to 
which the plains tiff filed an answer, deny- 
ing some of the facts alleged, and demand- 
ing proof of the others. No depositions 
appear to have been taken, nor any other 
evidence presented, so far as the record 
discloses, and the arguments seem to con- 
cede that the court acted on the petition 
and answered alone. It may be that this 
was done by general sent, but if so the 
fact does not appear on the record. We 
notice the matter so as to avoid any impli- 
cation of approval of such a course unless 
by consent. The discretion of courts to 
open judgment is very extensive, but it 
must rest on a foundation of competent 
evidence. 

But a much deeper objection is, that the 
court was without jurisdiction in the pre- 
ceding. There was no one before it ask 
ing for its action who had any standing. 
Neither plainstiff nor defendant desired 
the judgment opened, and the court had no 



right to do it on motion of a stranger, not 
alleging fraud or collusion. True the pe- 
titioners were creditors of the decedent'sthe 
estate, and the judgment tended to diminish 
the funds for their payment. But this of it- 
self gave them no right to interfere. It has 
long been settled that a judgment can only 
be attacked by creditors or other strangers 
for fraud or collusion, and, as already said, 
neither is alleged in the present case. The 
fact of there being a fund in the Orphan's 
Court, which will be affected by the present 
judgment, does not alter the general rule. 
Mere diminution of the fund gives no 
standing in that court more than any other: 
See Fidelity Company's Appeal, Law's 
Estate, opinion filed at the present term. 

The learned council for the appellees, 
seeing the pinch of the case upon this 
point, have argued that it was a fraud in 
law for the executrix to confess the judg- 
ment. But this contention is not tenable. 
A debt barred by the statute of limitations 
is still a debt, though the remedy upon it 
be suspended or gone. Its force as an ex- 
isting obligation, even though only moral, 
is such that a promise to pay is binding 
without other considerations. And the 
debtor may make such promise without re- 
gard to its effect upon other parties, even 
through creditors. In Clark vs. Douglass, 
62 Pa. 408, this Court, through Sharswood, 
J., said, that it was now fortunately well 
settled, that creditors have no right to im- 
peach a judgment on any other ground than 
collusion. And in Meekley's Appeal, 102 
Penna. 542, it was held, that a judgment 
honestly confessed to a wife by an insol- 
vent was good against creditors. If not for 
more than was due, it was not fraudulent, 
either in fact or in law, though there had 
been no agreement for interest on the 
money advanced by the wife, and such in- 
terest had been included in the judgment. 
In Keen vs. Kelcknor, 42 Pa. 529, it was 
expressly held that a debtor, even though 
insolvent, was not bound to interpose the 
defence of the Statute of Limitations, (or 
the Statute of Frauds), and might confess 
judgment for a claim so barred, if the 
claim were honest, even though other cred- 
itors were defeated thereby. See also 
Brown's Appeal, 86 Pa. 52 I, and the an- 
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alogous case of the defense of usury in 
Titusville Bank's Appeal, 96 Pa. 460. 

These cases establish beyond controver- 
sion, that if Ninian Irwin, the debtor, had 
been alive in 1886, he could have confessed 
this judgment, and no creditor could have 
impeached it as a fraud in law. It is 
equally well settled that his executrix stands 
so far in his shoe?, that if satisfied the claim 
is honest she is not bound to plead the 
Statute of Limitations. As there was no 
other defence it follows that her confession 
of judgment was a prudent and proper 
course. She was doing r»o more than the 
testator might lawfully have done, had he 
been alive. The debt was a moral obliga- 
tion, which either the debtor, or his execu- 
tor, acting in his place after his death, could 
convert into a legal one, and creditors have 
no more standing to complain in the one 
case than in the other. 

It is true that in Lewis vs. Rogers, 16 
Pa. 18, Gibson, C. J. says, " Nor will I 
say that if he (the debtor) were to refuse 
to move for the benefit of his creditors, 
they would not be permitted to move in his 
name ;" but he was speaking of fraud, as 
the next sentence shows : " An insolvent 
man is not suffered to give away his pro- 
perty by means of a judgment which, 
though proper at first, has become a secu- 
rity for less than the amount of it." 
And his remark referred mor to the form 
of the creditor's proceeding than to his 
right, t. a., an attack on the judgment di- 
rectly in the debtor's name, and not col- 
laterally in his own. So, also, Justice 
Tbarswood's remarks, in Clark v. Douglass, 
62 Pa. 408, 415-6, that creditors of an in- 
solvent could, even against a judgment, set 
up anything that the debtor could, had re- 
ference to fraud, at it is apparent from the 
context and from the facts of the case he 
had in hand. Even as dicta, these remarks 
were not intended to trench in any way on 
the settled rule, expressly reiterated in 
both those cases, that creditors can only 
interfere for fraud or collusion against 
them. 

This result is not at all affected by the 
fact that the creditors in the Orphans' 
Court will have the fund diminished by 
the judgment. There is nothing in the 



doctrine of York's Appeal, 110 Pa., 69, 
which is relevant. The right of the exe- 
cutrix to plead the statute of limitations in 
the Orphans' Court was established in that 
case. She has that right there and here. 
Creditors have no such right here, and she 
is not bound to assert hers for their benefit. 
As already shown, the debtor himself 
might confess judgment, no matter how 
much it diminished the creditor's chance of 
payment, and his representative stands in 
this respect in his place. 

As these views upon the status of the 
petitioners are decisive of the case, it is 
perh aps not necessary to consider the 
ruling of the court below on the question 
of opening the judgment to let in the de- 
fence of the statute of limitations, but it 
may be well to do so briefly to avoid mis- 
construction. The learned Judge, in say- 
ing that it is no longer matter of dispute 
that a judgment should be opened for that 
purpose alone, went a step beyond any of 
the cases. The most advanced case that 
we have been referred to does not decide 
that the court should, but only that it may 
do so. The plea of the statute, though no 
longer an object of animadversion, is not 
yet the object of favor. As a matter of 
public policy, recognizing that, in the ordi- 
nary course of business life, just debts are 
pursued with diligence, and that witnesses 
die and papers are lost, the statute is one 
of repose and protection. But, speaking 
for myself, 1 cannot regard the statute, un- 
aided by any equitable conditions or cir- 
cumstances, as other than a dishonest de- 
fence, for which alone a judgment should 
never be opened. But, however that may 
be, as a matter of discretion with the court, 
in each case as it arises, no case certainly 
has been brought to our attention in which 
a judgment has been opened for this pur- 
pose only for a defendant who has had his 
day in court. The cases specially relied 
on by the court below and by appellees 
(Herman vs. Rinker, 106 Pa. 121; Sos- 
song v. Rosar, 112 Pa. 197, and Lllinger's 
Appeal, 114 Pa. 505,) were judgments en- 
tered on warrants of attorney, fourteen, ten 
and eleven years old respectively. And in 
all of them there were other circumstances 
beside the mere lapse of time set out as 
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grounds of the application. But the action 
of the court was baaed,. as is very clearly 
set out by our brother Green, in Sossong 
v. Rosar, on the fact that the defendant had 
had no hearing. If, on a suit in the usual 
course the defendant comes in and con- 
fesses judgment, he could hardly be heard 
afterwards to sny the debt was barred by 
the statute. He has made an acknowledg- 
ment of record that the debt is due, and 
he will pay it. As already shown, what 
the debtor might have done his executrix 
may do in his place, and even if she had 
thereafter asked for the opening of the 
judgment, it could not have been granted 
without some equitable grounds to aid it. 

It is unnecessary to consider the offers 
of evidence at the trial. 

Judgment reversed, order opening orig- 
inal judgment rescinded, and that judgment 
reinstated. 



£*%*! jgfr&ctttatig. 



Sunstroke Not an Accident. 

Judge John F. Philips, of the United 
States District Court of Kansas City, has 
rendered a decision ruling that under a 
policy of accident insurance, death from 
sunstroke can not be considered an acci- 
dental death. The decision was in the suit 
of Mary E. Dozier, widow of Willoughby 
L. Doaier, an architect, v. The Fidelity 
Casualty Company. The opinion is ex- 
haustive., hut may be summed up as fol- 
lows : 4i According to Chief Justice Cock- 
bum, of England, in the case of Sinclair 
#. The Maritime Passenger Assurance 
Company, where plains tiff was assured 
against any accident which should happen 
to him upon any ocean, sea, river or lake, 
a disease produced by a known cause can 
not be considered accidental. This con- 
clusion has been accepted as authoritative 
by text writers." After citing numerous 
authorities for his decision Judge Philips 
continued : " It may be an accident that a 
person is exposed to the sunstroke, but the 
conditions under which the human system 
may be affected by it certainly belong to 
natural causes which may reasonably be 



anticipated, as they come not by chance. 
The term * accident, ' as used in the policy, 
is presumed to be employed in the ordi- 
nary popular sense, which means happening 
by chance, unexpectedly, taking place, not 
according to the usual course of things. 
So that a result ordinarily, naturally, flow- 
ing from the conduct of the party, can not 
be said to be accidental, even where be 
may not have foreseen the consequences !" 



A Pennsylvania lawyer of the last cen- 
tury, who was as fertile in resources as he 
was strong in personality, was retained for 
the defendant in a slander case. The plain- 
tiff's case was 90 clear that it was no use in at- 
tempting to dispute the facts ; so the defen- 
dant's counsel called witnesses to prove 
that his client was such a notorious liar, 
that no one in his neighborhood would be- 
lieve a word he said, and he put it to the 
jury that nothing such a man could say 
would injure any one. The verdict was 
for the defendant. — Montreal Legal Newt. 



" This is a small case, gentleman," Said 
Judge Wing to the jury Tuesday own- 
ing in the case of the dogs and the oowi. 
" It reminds me of the case that was tried 
before a colored friend and brother, way 
down souf,' years ago. It was his first 
case as trial Justice and he felt his dignity. 
He beard the law and the evidence, and 
the arguments, and it came time for him te 
charge the jury. At this apparent hesita- 
tion one of the attorneys nudged him tod 
said : * Now charge the jury,* and the 
Judge arose and said : Bredren dis am a 
small case, an ' I shall charge bat a dollar 
an' a-half.' " — Leunstown Journal. 



A Will Not Meant to be Broken.— 
The will of the rich man of the future will 
read: "To the respective lawyers acting 
for my children I give my entire estate 
and worldly goods of all descriptions. 
Personally to the children and to my be- 
loved wife I give all that remains." This 
testament will satisfy the family, and save 
the trouble of proving the testator insane. 

Tid-Bits. 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



305 



Lancaster Law Review. 



Vol. VIII. 1 MONDAY. AUG. 24, 1891. ["No. B9. 



gammon £jhzs~giuv. 



C. P. OF LANCASTER COUNTY. 

The Germania Brewing Co. vs. Martha J., 
and Wm. A. Hambright. 

The Lebanon Brewing Go. vs Martha J., 
and Wm. A. Hambright. 

Married women — Cannot bind her estate 
by signing judgment — When judgment 
signed by husband and wife, will be 
vacated as to wife.. 

A beer bottler who was not an owner of real 
estate gave to the brewing company a judgment 
bond and a judgment note to secure payment 
for beer purchased, signed by himself and his 
wife, who was an owner of real estate. These 
judgments having been entered on record, 

Held, that the judgment against the wife 
should be stricken from the record. 

August Term 1890, No. 333, and Novem- 
ber Term 1890, No. 84. 

Rules to strike off judgments against 
Martha J. Hambright. 

J. W. F. Swift, for rules. 

B. Frank Eshelman, contra. 

Wm. A. Hambright was engaged in bot- 
tling beer and the judgments were given to 
the brewing companies from whom he pur- 
cnased beer as collateral security for the 
payment of all money due for beer purchased 
from them. The judgments were signed 
by Hambright and his wife. She was an 
owner of real estate, but he was not. 

August 15th, 1891. Opinion by Pat- 
terson, J. 

It is admitted that this Martha J. Ham- 
bright in each of the above judgments is the 
wife of Wm. A. Hambright. The defend- 
ants, the husband and wife, both signed the 
obligations — one a judgment bond and one 
a judgment note waiving all exemption. 
Now it has been ruled by our Sup. Court, 
" that a married woman has no power to 
bind herself by a bond for borrowed 
money," &c. The only case in which a 
married woman may bind herself by bond 



is to secure the purchase money of real 
estate purchased by her, and in that case 
the bond, or a judgment obtained thereon, 
affects only the real estate so purchased by 
her, and not her other lands or her per- 
sonalty," 103 Pa. St., 49— "The Act of 
June 3d, 1887, considered as a whole, 
does not confer upon married women a 
general power to contract debts and hind 
their estates therefor" — &c, &c. "This 
of course excepts the Act of 29th Feb., 
1872, giving to married women power to 
contract for sewing machines for their own 
use without their . husbands' joining and 
without limit as to form of the contract, 
whether by judgment note or otherwise." 
But as a married woman is not vested by 
the Act with the unlimited powers of a 
feme sole. The power is exceptional, and to 
enforce the contract the plaintiff must show 
by his pleadings that the debt charged is 
within the letter of the Act, or his case 
falls. "And a judgment note given by a 
married woman under that Act will not 
sustain a judgment confessed thereon 
against her, unless it appears, either in the 
note or in the statement on which the 
judgment is entered, that it was given in 
the purchase of a sewing machine for her 
own use."— 122 Pa. St., 3G3. 

These principles apply to both the judg- 
ments above mentioned, and therefore both 
the above rules must be made absolute. 
Rule of May 27, 1891, made absolute, and 
the judgment against Martha J. Hambright 
is stricken from the record as to her. 

And rule of March 7 th, 1891, made ab- 
solute, and the judgment against Martha J. 
Hambright is vacated and stricken from the 
record as to her. 



<Qr$hm\8 §aurt. 

O. Q. OF LANCASTER COUNTY. 
In re Estate of Simon H. Gibbons, dee'd. 

Claim by son against estate of deceased 
father for boarding, washing, etc. — 
When will be allowed — Statute of limi- 
tations — Fees of claimant's witnesses 
— When allowed out of estate. 

Exceptions to report of auditor. 
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Brown $ Hensel^ for exceptions. 
S. P. Eby, for estate. 

The report of A. S. Hershey, the au- 
ditor appointed by the Court to distribute 
the balance in the hands of the adminis- 
trator, contains the following concerning the 
claim of Simon P. Gibbons : 

Simon P. Gibbons, the administrator and 
son of decedent, presented a claim for board- 
ing and washiing for six years, rent, labor, 
etc., of eleven hundred and fourteen dol- 
lars and sixty-five cents ($1114.65). This 
bill was objected to by J. Hay Brown, 
Esq., attorney for Mary Fair and Joseph 
Gibbons, two of the heirs of the decedent, 
and also plead the Statute of Limitations. 

The claimant produced a number of wit- 
nesses who testified as to the amount of 
work done by the claimant for the dece- 
dent, and that the decedent said on many 
occasions his son Peter should not fall short, 
and that he would satisfy him if he re- 
mained with him as long as he lived ; they 
also testified that Peter remained with his 
father until he died. 

William Seifert, one of the witnesses, 
testified that the decedent said to him that 
Peter wanted to leave, but if he would stay 
he would pay him one thousand dollars 
($1000). 

Another witness, Bernard Eidleman, tes- 
tified positively that the decedent told him 
that his son Peter did not want to keep 
him, and that then he and Peter made a 
contract that he would pay one thousand 
dollars to Peter on condition that he should 
keep him until his death. 

The defense did not call any witnesses, 
and the' witnesses for the claimant were 
not contradicted, and their character in no 
wise impeached nor questioned. 

The law on this question is well settled. 
A child can not recover from the parent 
for services done unless a contract or ex- 
press promise between parent and child is 
proved by clear and distinct evidence. 

The presumption is that the support of 
the parent by the child is out of love and 
affection. 

In Neel's administrators vs. Neel, 59 Pa. 
S., 347, which is a case very similar to the 
one in question, Judge Thompson says, 



where a family relationship exists, a con- 
tract or express promise must be estab- 
lished to sustain a claim for services, and 
the evidence ought to be clear and satisfac- 
factory. The verdict was for the plaintiff, 
and the Supreme Court affirmed the judg- 
ment. 

Your auditor is of the opinion that not 
only an express promise to pay has been 
established in the case, but a contract be- 
tween Simon H. Gibbons, deceased, and 
Peter Gibbons is clearly shown for the sum 
of one thousand dollars, and therefore al- 
lows claimant that amount. All the other 
items in the claim are disallowed. 

August 15, 1890. Opinion by Living- 
ston, P. J. 

A careful examination of the report, 
and the testimony presented to and passed 
upon by the learned Auditor, together with 
the authorities cited on the argument of 
the rule, requires us to say, that we find 
no error in the report of the Auditor con^ 
cerning the matters complained of by the 
exceptants. 

The exceptions are therefore dismissed, 
and the Auditor's Report confirmed abso- 
lutely. 



O. C. OF LEHIGH COUNTY. 

Marcks' Estate. 

Guardian and ward — Liability of surety 
— Agency. 

A husband having been appointed guardian 
of his wife, only received money for her after 
she became of age. The husband having failed 
to pay over the moneys, upon a demand against 
the executors of the surety to recover the 
moneys received by the husband : Held, that 
the husband received the moneys as his wife's 
agent and not as guardian, and that therefore 
the surety was not liable on the bond. 

Exceptions to auditor's report. 

Frank Trexler and John Jtupp for the 
guardian and the ward. 

Eli G-. Schwartz for the executors of 
Gideon Marcks. 

The opinion of the court was delivered 
by Albright, P. J. 

Lewis Marcks was appointed by the 
court guardian of his wife, Eliza, in Nov., 
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1870. He gave bond with his father, 
Gideon, as surety. He had married his 
wife a year or two before that date. She 
reached the age of twenty-one on March 
23, 1872. 

The only estate in question is what she 
was entitled to from the estate of her de- 
ceased grandfather, John Kratzer, whose 
executors filed their account April 11, 
1878. Gideon Marcks dieji about the 
year 1886. 

Said guardian filed an account volun- 
tarily after the decease of the surety. It 
was sworn to on Aug. 27, 1889, and filed 
about that time. He never exhibited an 
inventory or any account other than said 
final one. The executors of the surety 
contest the account. It seems that noth- 
ing will or could bo realized by the ward 
from her husband and guardian, and that 
the effort is to compel the representatives 
of the surety to pay what the guardian is 
alleged to be liable for. 

A decree in this proceeding against the 
guardian would conclude the representa- 
tives of the surety in a suit on the bond ; 
they could set up no defenee but payment: 
Act 29 March, 1832, $ 2, P. L., 190 ; 
Garber v$. Comm., 7 Pa., 265 ; Moorhead 
vs. Comm.,1 Gr.,214; Comm. vs. Gracey, 
96 Pa., 70 ; unless fraud in the deeree 
were clearly established: Lockhart vs. 
John, 7 Pa., 137. On behalf of the surety 
it is contended that no decree ought to be 
made against the guardian, because the 
only sum that it is pretended that ho re- 
ceived, came to his hands after his wife 
and late ward had arrived at the age of 
twenty-one. If that is the fact, he re- 
ceived the money as his wife's agent and 
the surety's estate ought not to be required 
to pay. Said sum ought not to be ad- 
judged in lie wis Marcks' hands as guar- 
dian: CrowelPs Appeal, 2 W., 295; Por- 
tuondo's Est. (O. C. Phila.), 10 W. N. 
C, 174. In the account it is set forth that 
the guardian charges himself with $341.48, 
according to the schedule of distribution in 
the Orphans' Court account docket, Vol. 
II., page 369. To this item is added in- 
terest on the same from June, 1872. 
Mary Held, the twin sister of Eliza 
Marcks, testified that each of them was en- 



titled to the same share from John 
Kratzer's estate; says they got their 
money irregularly ; thinks she got the last 
of hers in April of the year when she be- 
came of full age ; altogether she got $346 ; 
that Charles Rinker was her guardian; 
that he drew some of her money before she 
became of age and brought it to her. Her 
release to her guardian, dated April 25, 
1873, is in evidence. She says she thinks 
she signed the release when she got the 
last money ; that she and Mr. Rinker used 
to go to Bleimer, who acted as agent of 
Kratzer's administrators ; that she was at 
no time present when Eliza and her guar- 
dian received money. 

Said Charles Rinker testified that he 
never had any of Mary Held's money in 
hand; that on April 24, 1873, she told 
him that she had fetched her money at 
Bleimer's ; that next day he got said re- 
lease ; that about a month after the date of 
said release Lewis Marcks said to him that 
he had drawn $30 more than Rinker; 
thinks the $30 were for wages ; did not 
say when he drew it; does not recollect 
that he and Mary Held went to Bleimer's 
to draw money before she was of age ; she 
drew all, and witness was at no time pres- 
ent when she drew ; that about a week be- 
fore April 25,1873, Bleimer told him the 
heirs could now draw their money. 

The learned auditor finds that the ac- 
countant received his wife's money in 
June, 1872; that she had then already at- 
tained her majority ; but is of the opinion 
that the accountant is not relieved, al- 
though he received it after his late ward 
was of the age of twenty-one. That this 
view of the law is incorrect is shown by 
Crowell's Appeal and Portuondo's Est., 
supra. 

It is not proved that the money was re- 
ceived by the guardian in 1872. It was 
not demandable until after the filing of 
the account by those wjio had to pay it. 
That account was filed on April 11, 1873. 
The account is prima facie proof that it 
was not paid before. To overcome it, 
some evidence would be necessary. All 
we have in that direction is in the account 
of the guardian that he has calculated in- 
terest on the $346.48 from June, 1872. 



Digitized by 



Google 



308 



LANCASTER LAW REVIEW. 



It was not a legacy of $346.48, but the 
amount was arrived at by a distribution 
after settlement of the Kratzer estate. It 
is incredible that the guardian was paid 
exactly that sum, including the odd dollars 
and cents, ten months before the settlement 
was made ; so his statement in regard to 
interest is a mistake. The testimony of 
Rinker leaves hardly a doubt that Lewis 
Marcks received his wife's money in the 
spring of 1873. But, as already stated, 
the exceptant has prima facie evidence of 
the fact without the testimony. 

Besides, according to the facts as found 
by the auditor, the accountant was simply 
the debtor of his wife for the sum in ques- 
tion. To permit him to charge himself as 
guardian against the protest of his surety 
on the guardian bond would be error. 

That the surety's representatives have a 
standing in this proceeding has been shown. 

March 16th, 1891 : Upon the exceptions 
of the executors of Gideon Marcks, de- 
ceased, who was surety on the guardian 
bond (said executors intervened in this 
proceeding because of said suretyship) it 
is found that the accountant received the 
money which he charges himself with in 
the account after his said late ward had ar- 
rived at the age of twenty-one years, and 
therefore to protect the rights of said 
surety's estate, it is held that the account- 
ant is not liable for said money as guar- 
dian, and it is decreed that Lewis Marcks 
owes no sura as guardian. — Northumber- 
land County Reporter. 
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Glennon vs. Lebanon Manufacturing 
Company. 

Employer and Employee- — Contract 
Wage* — Negligent and ufiskilful work 
as a defence. 

If a servant or employee perform his work 
negligently or unskilfully, it is a breach of his 
contract ; and, when the employer is sued for 
wages claimed under the contract, he may de- 
fend by showing a failure on the part of the 
servant to perform his part properly, in conse- 
quence of which he has sustained damage. It 
is not a question of set-off or of tort ; it is an 



equitable defense growing out of the contract 
itself, and going directly to the consideration. 
Such a defense is available against the whole 
claim — not merely so much as it covers the days 
on which the negligence occurred. 

Appeal from the judgment of the Court 
of Common Pleas of Lebanon Co, 

Grant Weidman and Frank E. Meily y 
for appellant. 

John Benson, for appellee. 

March 9th, 1891. Opinion by Paxson, 
C J . 

This is a small case, yet it involves a 
question of some importance. It was not 
disputed that the plaintiff did certain work 
so unsatisfactorily as to cause a loss to the 
defendant. The learned Judge held, that 
this loss could not be set off against the 
plaintiff's claim for wages, further than to 
the extent of the five or six days during 
which he was engaged upon the work which 
was so unskilfully done. It was contended 
by the learned counsel for the plaintiff, that 
such set off could not be allowed, because, 
if the appellant (defendant) was injured 
by the imperfect work on the wheels, 
through the carelessness or negligence of 
the plaintiff, it is a wrong, a tort, and re- 
dress cannot be obtained in this action of 
assumpsit by means of a setoff. 

We may concede that unliquidated dam- 
ages, arising from a tort, growing out of a 
separate transaction, cannot be set-off in an 
action of assumpsit. This is not such a 
case. 

The plaintiff is a machinist, and was em- 
ployed in defendant's machine shop to do 
certain mechanical woik, for a compen- 
sation agreed upon. From this contract 
the law implies faithful service on the part 
of the employee, and an amount of care and 
skill proportioned to the character of the 
work which he has engaged to perform. 
If he performs it negligently and unskil- 
fully, it is a breach of the contract, and when 
the employer is sued for wages earned un- 
der the contract, he can defend by showing 
a failure on the part of the servant to pro- 
perly perform his part, in consequence of 
which he has sustained damage. It is not 
a question of setoff, or of tort; it is an 
equitable defense growing out of the contract 
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itself, and going directly to its consider- 
ation. 

Leech v. Baldwin, 5 Watts, 446, was an 
action by a common carrier against the 
consignor to recover the price of carrying, 
and it was held that the defendant might 
set up as a defence negligence or want of 
skill in the carrier, by which the goods 
were deteriorated in value. It was said 
by Justice Huston, in delivering the opin- 
ion of the court : " It is simply whether a 
person who has undertaken to perform a 
service for hire, and has performed it so neg- 
ligently or dishonestly as to occasion loss 
to his employer, can recover full compen- 
sation, as though all had been done accord- 
ing to the contract. All our decisions say 
he cannot so recover. The defendant, if 
he can prove any facts which go to show 
that the plaintiff did not perform his part 
of the contract, or, from negligence or want 
of skill, performed it in such a manner as 
that the defendant suffered loss, may have 
the amount of the loss, as ascertained by 
the jury, deducted from the amount of the 
plaintiff's claim. 

The case of Heck v. Shener, 4 S. & R., 
249, is even stronger. It was there held, 
that in an action to recover compensation 
for services as a housekeeper, and for 
goods sold and delivered, evidence that 
the plaintiff was guilty of malfeasance in 
the execution of her trust, and embezzled 
the goods of the defendant, is not admis- 
sible by way of set-off; but it may be re- 
ceived under the plea of non assumpsit to 
defeat the action. To the same point are 
Nickle vs. Baldwin, 4 W. & S., 290 ; Shouf 
vs. Shouf, 15 Pa., 361 ; Wright vs. Cumpsty, 
41 Id., 102 ; Hunt vs. Gilmore, 59 Id., 450. 

This is not only good law, but it is good 
sense. Surely if my servant sue me for 
wages, I may show, as a defense to his 
claim, that he has been unfaithful, negli- 
gent or dishonest, or that he wasted or em- 
bezzled my property. 

It was urged, however, that the defense 
was only available as to the portion of 
the claim for the particular days, upon 
which the negligence and consequential 
injury occurred. This postion cannot be 
sustained. The plaintiff was suing upon 
an entire contract. 



A separate suit could be maintained for 
each day's work : Logan vs. Caffray, 30 
Penna., 196. The authorities are clear 
that the defendant was entitled to make 
defense for his whole loss, and was not 
limited to defalk it against the claim for 
the particular days' work when the loss 
occurred : Pownall vs. Bair, 78 Pa., 403 ; 
Blessing v. Miller, 102 Id., 45. 

The judgment is revised, and a venire 
facias de novo awarded.; 



Deaves' Appeal. 

Lost will — When may be proved by parol 
— When considered revoked. 

When it is shown that the will of a testator 
was in existence, unrevoked, at the time of his 
death, and was afterward lost or destroyed, its- 
contents may be proved by parol, and the will, 
as thus reproduced, may be admitted to probate. 
But when the loss or destruction happened in 
the lifetime of the decedent, and was known to- 
him several months before his death, notwith- 
standing which he never executed another will, 
a revocation may fairly be inferred. 

The proof should be very clear to probate a- 
lost will, especially when it is attempted to be- 
set up, in part, at least, by the testimony of in- 
terested witnesses. 

Appeal from the decree of the Orphans* 
Court of Delaware Co. 

Lewis Lawrence Smith and A. Lewis 
Smith, for. appellants. 

E. S. Hall , for appellee. 

February 23, 1891. Opinion by Paxson, 
C. J. 

This was an attempt to probate a will al- 
leged to have been lost during the lifetime 
of the testator. There is no doubt that 
when it is shown that the will of a tes- 
tator was in existence, unrevoked, at the 
time of his death, and was afterwards lost 
or destroyed, its contents may be proved 
by parol, and the will, as thus reproduced, 
may be admitted to probate. So much 
was decided in Foster's Appeal, 87 Pa., 
67. The weak spot in the appellant's case 
is, that there was no proof that the testa- 
tor left behind him an unrevoked will, or 
any will whatever. On the contrary, it is 
an admitted fact that the will, which it was 
alleged the testator had executed,. was lost 
or destroyed in his lifetime, and that its 
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loss was known to him months before his 
•death. There was proof of his declaration 
that he intended to make another will, 
possiblj containing the same provisions, 
but he never did so. Knowing that he 
had no will, he declined or neglected to 
tnake one. From this a presumption of 
revocation may fairly be inferred. It 
would not be safe to place too much reli- 
ance upon the declarations of a testator 
under such circumstances. For anything 
we know, he may have destroyed his will 
because he was not satisfied with its pro- 
visions, and yet have desired to conceal 
the knowledge of that fact to avoid impor- 
tunity. Aside from this, the evidence was 
very slight to establish the will. The 
Register finds : " The testimony upon this 
point was by no means conclusive. George 
2ell, the only disinterested witness who 
had read the will, and was aware of its due 
execution, had read the document but 
once, and had made no special effort to im- 
press upon his memory its contents ; and 
while he testified that, to the best of his 
recollection, the provisions of the will were 
in substance as set forth in the petition, 
yet was not positive as to any one provision 
of said document." No question of the 
•sufficiency of the proof arose in Foster's 
Appeal, supra. This appears from the 
opinion of Mr. Justice Agnew, where he 
said : u That the contents of this will are 
olearly and fully proved, both by testimony 
and by written memoranda in the testator's 
own handwriting, is equally plain, and no 
question arises as to the number of wit- 
nesses, the contents being proved by two, 
as well as by the memoranda furnished by 
the testator himself." The proof should 
be very clear to probate a lost will, es- 
pecially when it is attempted to be set up, 
in part at least, by the testimony of inter- 
ested witnesses. We refer to this subject 
merely to avoid being misunderstood, as we 
decide the case upon the ground first 
above stated. 

The decree is affirmed and the appeal 
dismissed, at the cost of the appellant. 

Legal IntW. 



E*8*l JSfiscelhttig. 

Kate's Estate. 

(SYLLABUS.) 

Evidence — Competency of witnesses in 

question* of pedigree. 

The testimony of relatives who openly 
avow a hostility to one branch of a family, 
can not be received in questions of pedi- 
gree and legitimacy affecting that branch 
of the family. 

0. a Phila. Co., 28 W. N. C, 242. 



Capital Punishment Among the Jews. 

In a work on the " Criminal Code of the 
Jews, 9 ' Mr. Benny gives an interesting ac- 
count of the various modes of punishment 
of those convicted under the Hebrew law 
of capital offenses. In accordance with 
the Mosaic code four kinds of death were 
inflicted, each appropriate to a distinct 
series of crimes. These were stoning, 
strangling, burning, and decapitation. 
Nothing can be more absurd, says the 
author, than the notions generally current 
respecting the manner in which these pun- 
ishments were earned out among the Jews. 
The stoning of the Bible and of the Tal- 
mud was not, as commonly supposed, a 
pell-mell casting of stones at a criminal ; 
the burning had nothing whatever in com- 
mon with the process of consuming by fire 
a living person, as practiced by the church* 
men of the Middle Ages; nor did the 
strangling bear any resemblance to the 
English method of putting criminals to 
death. 

The stoning to death of the Talmud was 
performed as follows: The criminal was 
conducted to an elevated place, divested of 
his attire if a man, and then hurled to the 
ground below. The height of the emi- 
nence from which he was thrown was al- 
ways more than fifteen feet; the higher, 
within certain limits, the better. The vio- 
lence of the concussion caused death by 
dislocating the spinal cord. The elevation 
was not, however, to be so high as to 
greatly disfigure the body. This was a 
tender point with the Jews ; man was cre- 
ated in God's image, and it was not per- 
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mitted to desecrate the temple shaped by 
Heaven's own hand. The first of the wit- 
nesses who had testified against the con- 
demned man acted as executioner, in ac- 
cordance with Deut. xvii. 7. If the con- 
vict fell face downward, he was turned on 
his back. If he was not quite dead, a 
atone, so heavy as to require two persons 
to carry it, was taken to the top of the em- 
inence whence he had been thrown; the 
second of the witnesses then hurled the 
stone so as to fall upon the culprit below. 
This process, however, was seldom neces- 
sary; the semi-stupefied condition of the 
condemned, and the height from which he 
was cast, insuring, in the generality of cases, 
instant death. 

It may be well to mention, in this con- 
nection, that previous to the carrying into 
effect a sentence of death, a death-draught, 
as it was called, was administered to the 
unfortunate victim. This beverage was 
•composed of myrrh and frankincense (le~ 
lana) in a cup of vinegar or light wine. 
It produced a kind of stupefaction, a semi- 
conscious condition of mind and body, ren- 
dering the convict indifferent to his fate 
and scarcely sensible to pain. As soon as 
the culprit had partaken of the stupefying 
draught the execution took place. 

A criminal sentenced to death by burn- 
ing was executed in the following manner : 
A shallow pit some two feet deep was dug 
in the ground. In this the culprit was 
placed, standing upright. Around his legs 
-earth was shovelled and battered firmly 
down until he was fixed up to his knees in 
the soil. Movement on the part of the 
condemned person was of course impossi- 
ble; but care was taken that the limbs 
should not be painfully constrained. A 
strong cord was now brought, and a very 
soft cloth wrapped around it. This was 
passed once round the offender's neck. 
Two men came forward ; each grasped an 
end of the rope and pulled hard. Suffoca- 
tion was immediate. As the condemned 
man felt the strain of the cord, and insen- 
sibility supervened, the lower jaw dropped. 
Into the mouth thus opened a lighted wick 
was quickly thrown. This constituted the 
burning. 

Decapitation was performed by the Jews 



after the fashion of the surrounding na- 
tions. It was considered the most humili- 
ating, the most ignominious and degrading 
death that any man eould suffer. It was 
the penalty in cases of assassination and 
deliberate murder. It was incurred by 
those who willfully and wantonly slew a 
fellow-man with a stone or with an imple- 
ment of stone or iron. It was likewise 
the punishment meted out to all persons 
who resided in a town the inhabitants of 
which had allowed themselves to be se- 
duced to idolatry and paganism. 

Strangulation was a form of death by 
suffocation. It was effected as in burning. 
The culprit stood up to his knees in loose 
earth. A soft cloth containing a cord was 
wound once round his neck. The ends 
being pulled in opposite directions, life 
was soon extinct. This mode of death was 
the punishment of one who struck his 
father or his mother ; of any one stealing 
a fellow Israelite; of a false prophet; of 
an elder or provincial judge who taught or 
acted contrary to the decision of the Great 
Synhedri of Jerusalem ; and of some other 
crimes against public morals. 

These four deaths, as above described, 
were the only modes of execution in ac- 
cordance with Hebrew law. — Green Bag. 



Better than a Sunday Law. 

Some religious zealots in the city of 
Bradford, Pa., got up a petition this 
spring, signed by 576 individuals, to have 
the city council pass an ordinance to close 
up everything and stop all work in that 
city on Sunday ; in other words, to get the 
city council to do that which they them- 
selves did not care to do, by seeing that 
the State Sunday law was enforced. 
During the agitation, the editor of the 
Bradford Era made the following perti- 
nent statement, which we would that every 
advocate of a Sunday law or Sunday ordi- 
nance would take to heart : • 

u If every man, woman, and child will 
abstain from making any purchases what- 
ever on the Sabbath, and buy all their 
cigars and soda-water on Saturday night, 
we guarantee that every place of business 
on Main street will be closed on the first 
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day of the week, without calling upon the 
Mayor to impose any four-dollar fines." 

After the question had received a thor- 
ough discussion, both through the daily 
papers of the city and by way of a public 
hearing, the Ordinance Committee sub- 
mitted the following very sensible report, 
which appeared in the Bradford Era of 
July 7: 

" Your Committee, to whom the within 
ordinance and petition was referred, report 
adversely, for the following reasons : 

"The ordinance is framed in accordance 
with the act of 1794, and we believe that 
such a law belongs to the dark ages and 
never should have been enacted by this 
great Commonwealth, settled by William 
Penn and his Quaker friends. 

" We believe that such a law is antago- 
nistic to the principles of this Republic, 
knowing that it would, if enforced, deprive 
all laboring people of recreation ; and, 
furthermore, that it is an infringement on 
the liberty of men, women, and children. 

" We believe that a majority of those 
who signed this petition did so in ignorance 
of the fact that the act of 1794, which is a 
dead letter on the statute books, gives 
them the same powers this ordinance calls 
for. The only effect city legislation can 
have is to transfer the burden of enforcing 
this statute from the petitioners to the city, 
thereby relieving themselves of the respon- 
sibility and odium of prosecuting the of- 
fenders against this law. Your committee 
deem it unwise to place such responsibility 
and expense upon the city. 

" We recommend to the good people of 
Bradford that they can best secure the 
closing of all places of business on Sunday 
by declining to purchase anything on that 
day. No buyers, no sellers." 

Let all Ordinance Committees, State 
Legislatures, and Congress itself, when 
likewise petitioned, follow the example of 
the Bradford Ordinance Committee, which 
had the courage to settle this question 
from principle, and not from precedent. 



not charging you for time, but for the cost 
of my legal education. 

Client. — Well, give me a receipt for 
the cost of your education, so the next fel- 
low won't have to pay for it too. — Life. 



Lawyer. — Why don't you ask your 
friend Harding to act as trustee of this 
fund? 

Young Client. — I have no confidence 
in his discrimination. He has often 
loaned money to me. — Life. 



A Young man of about eighteen years 
of age had occasion to shoot a friend with 
whom he had a personal difficulty. He 
was arrested and brought to Austin for 
trial. As he had no money to hire a law- 
yer, the Court appointed a member of the 
Austin bar to defend him. As the jury 
was being selected the lawyer asked his 
client if he knew of any cause why any of 
them should be challenged. 

"Not yet," was the whispered reply, 
"but if they find me guilty, I've got a 
brother who will challenge the last one of 
them. You challenge the judge if you 
want to, but I want to attend to the sheriff 
myself." — Texas Siftings. 



Counsel for the defense: "Of course 
the crime of arson should be severely pun- 
ished, but I would ask the honorable judge 
and jury to bear in mind that my client 
knew in what a splendid state of perfection 
the fire department of the village was." 



Client. — Your fee is exorbitant. It 
didn't take you a day to do the work. 
Lawyer. — It is my regular fee. I am 



" How came you to enter the house ?" 
inquired the magistrate. 

"Two o'clock in the morning, no police- 
man around, an open porch window, and — 
why, Judge, you'd have done it yourelf." 



Judge: What's the prisoner charged 
with?" 

Officer: "Whiskey, yer honor." 
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C. P. OP LANCASTER COUNTY. 
McOlean et al. vs. Keener. 

Bute for judgment — When will be dis- 
charged — Affidavits of defense — Judg- 
ments of another state — When not con- 
clusive here. 

Where the requirements of the law of the State 
in which judgment was obtained requiring an 
order of its court granting leave to bring suit on 
the judgment, were not complied with, the court 
here will discharge a rule for judgment for 
want of a sufficient affidavit of defense in a suit 
brought on said foreign judgment. 

June Term, 1889. No. 28. 

Rule for judgment for want of & suffi 
cient affidavit of defense. 

This suit was brought on the record of a 
judgment of the Superior Court in the City 
of Buffalo, New York. A certified trans- 
script of the judgment entered in New 
York was filed in this Court on May 28, 
1889, with plaintiff's statement. The de- 
fendant's affidavit filed June 20, 1880, set 
forth : 

" That said suit was brought before the 
Municipal Court of Buffalo, N. Y., the 
jurisdiction of which is of the same nature 
and corresponds with that of a Justice of 
the Peace in the state of Pennsylvania. 
That he was not at any time, and is not 
now, a resident or citizen of the State of 
New York, and was in Buffalo, said state 
of New York, when sued, transacting some 
business and he was informed and be- 
lives that said Municipal Court had no 
jurisdiction over said suit and consequently 
the Supreme Court, to which an appeal 
had been taken by said plaintiffs, had also 
no jurisdiction. 

" That he was not present in New York 
when the case was called up in the Su- 
perior Court, and he never waived a trial 
by jury nor authorized any one to do so 
for him. 



"That when judgment was entered 
against him in said Superior Court of New 
York he was not present, and according to 
the record of said Court no one appeared 
for him. 

"That he has a just defense to said suit 
in this plaintiff's claim that the defendant 
was overpaid by them in the sum of one 
huudred dollars in a business transaction, 
and that said overpayment was made 
on or about September 30, 1886. De- 
fendant denies that any such overpay- 
ment was ever made to him by plaintiffs or 
any of them or any person in their behalf, 
and, that he is not indebted to them in any 
amount." 

On December 30, 1890, defendant filed a 
supplemental affidavit setting forth: 

"That he is informed and believes he 
has a complete defense to the suit of the 
plaintiffs in this cause, which he expects to 
be able to prove in the trial of the same 
which is this, viz : 

u That the record upon which the suit is 
brought is upon the record of a judgment 
of a Court of the State of New York, and 
that no order of said Court in Now York 
was made previous to the bringing of the 
suit granting leave to bring it 88 is re- 
quired by laws of the State of New York 
which is found in the Code of that state, sec- 
tion 1913 (Bliss's Annotated Code, page 
281) and the following is part of said code 
referring to the point now raised : 

" Except in a case where it is otherwise spe- 
cially prescribed in this Act, an action upon a 
judgment for a sum of money, rendered in a 
court of record of the State, can not be main- 
tained between the original parties to the judg- 
ment, unless either: 1. It was rendered against 
the defendant by default, for want of an ap- 
pearance or pleadiug, and the summons was 
served upon him otherwise than personally ; 
or, 2. The Court in which the action is brought 
lias previously made an order granting leave to 
bring it. Notice of the application for such an 
order must be given to the adverse party or the 
person proposed to be made the adverse party, 
personally, unless it satisfactorily appears to 
the Court, that personal notice cannot be given 
with due diligence ; in which case, notice may 
be given in such a manner as the Court directs.' ' 

"That no such notice was given depo- 
nent as is described and referred to in said 
Act, nor was any knowledge of such notice 
furnished him, and the record of the Su- 
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perior Court upon which plaintiffs file 
their statement to recover, does not show 
a i y such notice was given or any order of 
the Court was made in any manner what- 
ever, as will appear by an inspection of 
said record. 

"That deponent's attention was only 
called to said Act of Assembly since the Ar- 
gument Court was last held (it commenced 
December 15, 1890), and therefore he 
was unable to set forth said matters of de- 
fense sooner than at this time, viz., De- 
cember 30, 1890. Defendant also con- 
tends that the record upon which the suit 
is brought is not such a proceeding as re- 
quires that he should file an affidavit of de- 
fense and makes suggestion thereof. 

"Defendant further avers that he does not 
owe said plaintiffs or any of them any sum 
of money whatever for any cause or thing 
whatever, which he expects and believes he 
will be able to prove upon a trial of this 
suit if opportunity is given him." 

On December 9, 1890, plaintiff filed the 
following reasons of insufficiency of the af- 
fidavit of defense. 

First. Nowhere in defendant's affidavit 
of defense does he allege that he expects 
to prove the items of defense alleged 
therein. 

Second. The defendant does not allege 
that the judgment against him, upon which 
this suit was brought, is not a judgment of 
a court of record, or that any part of said 
judgment was paid or in any way satisfied. 

Third. The merits of the original ac- 
tion cannot be canvassed in this suit. The 
judgment sued upon is conclusive in plead- 
ing an extinguishment of the original cause 
of action, the defendant having been sum- 
moned and having appeared personally and 
by attorney in a foreign court. 

Fourth. The want of jurisdiction al- 
leged in the foreign court, whose judgment 
is made the basis of this action in this 
Court, cannot be questioned; the defendant 
does no deny being summoned, and having 
been summoned in a foreign court, he ap- 
peared therein in person and by attorney. 

Fifth. The facts and inferences of law 
set forth in defendant's affidavit of defense 
do not constitute a defense for the defend- 
ant against the plaintiffs in this suit. 



John A. Coyle and Owen P. Bricker, 
for rule. 

If defendant cannot assert an expecta- 
tion of ability to prove such facts as con- 
stitute his defense, facts in the existence of 
which he only avows his belief, he cannot 
complain if his affidavit be regarded as an 
admission that they are incapable of proof: 
* * * * without such an avowal (ability 
to prove, etc.) there is no reason to con- 
clude that a trial by jury would not be a 
mere idle ceremony. 

Black vs. Halstead, 39 Pa., p. 71. 

The laws of another state must be 
proved as matters of fact: and an aver- 
ment of such in an affidavit of defence mast 
be made with same precision as the aver- 
ment of any other fact. 

No statute is quoted either in words or 
by any statement of its substance. 

Boughton vs. American Ex. Nat'l Bank 
of Minn., p. 519. 

Evans vs. McCleary, 125 Pa. v p. 204. 

The certified record of Superior Court 
shows that defendant appeared in person 
and by counsel in Municipal Court. The 
case was appealed by plaintiffs to Superior 
Court; defendant appeared by attorney. 
The record is not controverted, it is a 
judgment of Superior Court of the city of 
Buffalo. 

T. & H. Vol. II., pi. 1511, p. 19. 

That the consideration of the judgment 
is again to be inquired into is inconsistent 
with every idea of judicial proceedings and 
of any faith and credit to be given to rec- 
ords of another state. 

Benton vs. Burgot, 10 S. & R., p. 240. 

Court is bound to regard what is adjudi- 
cated upon as incapable of contradiction 
collaterally here, because that would be the 
effect upon the record there. 

Witherell vs. Stillman, 65 Pa., p. 113, 
114. 

"The conclusiveness of the judgment is 
so complete that nothing can be averred 
against it. It cannot be impeached for 
fraud or irregularity, nor can any other 
vice or defect whatever be alleged against 
it." In this case defendant in his affidavit 
of defence alleged fraud and misrepresen- 
tation in this, that neither he nor any attor- 
ney authorized to act for him had ever 
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agreed that the cause should be referred 
to a referee. 

Johnson vs. Dobbins, 5 W. N. C, p. 
537. 

An appearance by attorney was suf- 
ficient to give the court jurisdiction. 

Reber vs. Wright, 68 Pa., p. 476. 

This was an action on an appeal from a 
Justice of the Peace, filed in court and cer- 
tified. 

44 All things are presumed to be done in 
due form." To require proof of jurisdic- 
tion when the court is a court of general 
jurisdiction would be to countenance the 
possibility of usurpation. 

Wetherill vs. Stillman, 65 Pa., p. 115. 

The record imports jurisdiction. 

2 Am. Leading Cases, p. 632. 

Veite vs. McFadden,8 W. N. C, p. 63. 

He cannot remedy any defect in pro- 
ceedings in Superior Court at this stage. 
If there was any defence to the jurisdic- 
tion, defendant is precluded by the final 
judgment of Superior Court. 

The facts set forth constitute a defence. 

Morris vs. SheafTer, 124 Pa., p. 280. 

Hartman vs. The New York Manf. Co., 
5 W. N. C, p. 502. 

Windsor vs. Warehouse Co., 1 W. N. 
C, p. 408. 

B. F. Davis, contra. 

Cites, 

Kelding vs. Harris, 17 W. N. C, 288. 

Hinman vs. Hare, 13 W. N. C, 251. 

August 15, 1891. Opinion by Liv- 
ingston, P. J. 

Under the decisions of the Courts in 
Hinman vs. Hare (13 W. N. C, 251), 
and Skelding vs. Harris (17 W. N. C, 
238), the rule in this case must be dis- 
charged. 

Rule discharged. 



C. P. OP LANCASTER COUNTY. 
Weaver vs. The County of Lancaster. 

Streets — Opening of — Damages awarded 
to widow — Appeal by executor — New 
trial. 

The widow of a decedent filed her election to 
take under his will, which devised to her a 
house and lot. Afterwards a street was opened, 



taking a portion of the lot, and viewers assessed 
damages to the widow from which the executor 
appealed and the jury awarded larger damages 
to him. 

Held, that a new trial would be granted pend- 
ing a rule to strike off the appeal. 

November Term, 1890. No. 43. 

Rule for new trial. 

B. F. Davis and George A. Lane, 
County Solicitor, for rule. 

John A. Coyle, contra. 

August 15, 1891. Opinion by Liv- 
ingston. P. J. 

As appears by the testimony presented 
on the trial, Isaac B. Weaver, by deed 
dated March 29, 1878, and recorded in 
the Recorder's office at Lancaster in Book 
C, Vol. 11., at page 569, purchased from 
Reuben A. Baer et al., a lot or piece of 
ground on the north side of, and fronting 
on East King Street, in the City of Lan- 
caster, containing in front 85 feet 9£ 
inches, and in depth, northward along 
Marshall street, 194£ feet * * * upon 
which is now erected a two-story brick 
dwelling, back building, and brick stable, 
the buildings being on the west side of the 
lot. 

On October 12, 1887, Isaac B. Weaver 
made his last will and testament in writing, 
which after his decease was duly proved, 
and entered of record in the Register's Of- 
fice at Lancaster in Will Book II, Vol. 2, 
page 14. 

In and by this will, he, inter alia, gave 
and devised as follows : 

"Item. I give and bequeath all my 
household goods and furniture, as well as 
all my other movable property in about 
my mansion residence No. 543 East King 
Street, in the City of Lancaster, including 
therewith my horse and carriage, harness, 
and other live stock that I may have for 
my own use at the time of my decease, to 
my wife Catharine Weaver, absolutely. I 
also give and bequeath to my said wife 
Catharine Weaver, the sum of eight thous- 
and dollars, absolutely, and I also give, de- 
vise, and bequeath in fee simple my man- 
sion residence and lot of ground with all 
the appurtenances, situate and fronting on 
the north side of East King Street, No. 
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543, in the said City of Lancaster, to my 
said wife, Catharine Weaver, her heirs and 
assigns forever, in case she shall or will 
survive me, but in case she shall or will 
not survive me, I then order and direct, 
authorize and empower my executors or 
the survivors or survivor of them to sell 
and dispose of the same to the best advan- 
tage of my estate, and give to the pur- 
chaser or purchasers thereof a good and 
lawful deed or deeds of conveyance for the 
same and convert the same into money, 
and add the same to personal assets of my 
estate. 

Isaac B. Weaver died October 27, 
1887, leaving said Catharine Weaver, as 
his widow surviving him." 

His will was proved, and Letters Testa- 
mentary granted fo Joseph B. Weaver, 
Aaron Weaver, and Benjamin Weaver, the 
executors therein named on November 4th 
1887. 

On the following day, November 5, 
1887, the widow filed in the Register's 
Office at Lancaster, her election to take 
under the will, and her acceptance of the 
provisions thereof, which is recorded in 
Will Book H. Vol. 2, at page 17, as fol- 
lows: 

" Know all men by these presents, that 
I, Catharine Weaver, surviving widow of 
Isaac B. Weaver, late of the City of Lan- 
caster, in the County of Lancaster and 
State of Pennsylvania, deceased, do hereby 
elect to accept under the last will and tes- 
tament of my late husband the said Isaac 
B. Weaver, deceased, bearing date the 
12th day of October A. D. 1887, the de- 
vise and bequest devised and bequeathed 
to me in and by said last will and testa- 
ment, in lieu and place of my right to claim 
under the intestate laws of the Common- 
wealth of Pennsylvania, and hereby elect 
and accept under said last will and testa- 
ment, and waive all my right to claim un- 
der the said intestate law any of the real 
and personal estate of my said husband, 
except such as is given, bequeathed and 
devised to me in and by said last will and 
testament." 

This is dated November 5th 1887, is un- 
der seal, and signed in presence of wit- 
nesses, by said Catharine Weaver. 



North Marshall Street from East King- 
Street northward, takes a portion of this lot 
thus owned by Catharine Weaver, widow, 
about fifty feet front on East King street,, 
and at the North end on Grant street about 
fifty-one and a half feet, the depth along 
Marshall street being one hundred and 
ninety-four and a half feet. 

At August Sessions 1889, a petition was 
presented to the Court of Quarter Sessions 
of Lancaster County, asking that viewers 
be appointed to view and assess the dam- 
ages if any sustained by the owners of 
lands or other property by reason of the 
taking, using and appropriating the whole 
or any part thereof, in the opening of 
North Marshall street, from East King 
street to the City limits, in the City of 
Lancaster. Viewers were appoionted, they 
met and assessed and awarded damages to 
the different land owners along the line of 
said street, assessing and awarding to 
u Catharine Weaver, the sum of Fourteen 
hundred dollars, to be paid by the County 
of Lancaster." 

There is nothing on record showing that 
Catharine Weaver, the owner of the prop- 
erty, is dissatisfied with the Report of 
Viewers, or the amount awarded her: She 
took no appeal therefrom. 

One of the executors of the will of Isaac 
B. Weaver, entered an appeal from the 
Report, filed January 20, 1890, thus, "I, 
Aaron Weaver, executor of the estate of 
Isaac B. Weaver, deceased, hereby appeal 
to the Court of Common Pleas of said 
county, from the assessment of damages to 
be paid by the County of Lancaster," and 
he is affirmed that this appeal is not taken 
for the purpose of delay, but be cause he be- 
lieves injustice has been done to the estate 
of Isaac Weaver, deceased, while neither 
Isaac Weaver nor his estate are referred 
to in the Report. And upon this paper 
he, through his counsel, on October 21* 
1890, obtained an issue to be directed and 
framed wherein said Aaron Weaver, ex- 
ecutor of Isaac B. Weaver, was made plain- 
tiff and the County of Lancaster defendant* 
to try by a jury the amount of damage if 
any sustained by Aaron Weaver, executor 
of Isaac B. Weaver, deceased by reason of 
the opening of Marshall Street in the City 
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of Lancaster, Pa. In his narr. filed the ex- 
ecutor claims damage for injury done to the 
property devised to and accepted by Cath- 
arine Weaver, to whom the viewers awarded 
$1400, alleging it to be the property of 
Isaac B. Weaver and not of Catharine 
Weaver, wholly ignoring the devise by 
Isaac B. Weaver to Catharine Weaver, of 
this property in fee, and her acceptance and 
occupancy thereof, prior to the presenta- 
tion of the petition to open the street and 
assess damages to the owners of property 
along the same. 

The title, ownership and possession be- 
ing thus in Catharine Weaver, and dam« 
ages assessed to her, it does not appear 
that the estate of Isaac B. Weaver has 
suffered any injury by reason of the open- 
ing of Marshall street. Nor are we satis- 
fied that said executor had any authority 
or right to appeal ; but as a rule has been 
granted, and is now pending, to test that 
question , we shall for the present proceed 
no further than is required by the rule 
und«r consideration, which must be made 
absolute. 

Rule made absolute. 



C. P. OF LANCASTER COUNTY. 
Hits vs. Johnson. 

Variation between writ and statement — 
Demurrer — When will not be sus- 
tained. 

A demurrer on the ground that the writ was 
issued in trespass and the statement filed in 
assumpsit will not be sustained. 

August Term 1888, No. 106. 

Demurrer. 

Brown £ ITensel, for demurrer. 

B. F. Davis, contra. 

August 15th, 1891. Opinion by Liv- 
ingston, P. J. 

On September 2, 1890, it appearing 
that the action was brought in trespass, and 
that the declaration filed sets forth a case 
of contract, Brown & Hensel, attorneys for 
defendant, asked leave to withdraw their 
plea of non-assumpsit upon immediately 
filing a proper plea or demurrer. Upon 



leave being granted, defendant's counsel 
filed the following demurrer : 

"And now, September 2, A. D. 1890. 
William E. Johnson, the defendant above 
named, cometh into open Court in his own- 
proper person, and after having had the 
plain tiff' 8 statement read to him says that 
the same is insufficient in law, and that no 
cause of action conforming to the writ or 
process issued is therein set forth. Where- 
fore he prays the judgment of the Court in 
his behalf." 

This is a demurrer, and the ground of 
demurrer is, that the statement filed does 
not conform to the writ or process issued^ 
the writ or process issued being in tres- 
pass and the statement filed being (mainly} 
in assumpsit. In McKee vs. Thompson 
(Add. 24, 1792), it was held, that a vari- 
ance between the writ and the count is not 
ground for non-suit, but for demurrer* 
plea in abatement, or motion in arrest of 
judgment. 

In Slocum vs. Slocum (8 Watts, 367,- 
1839), it is said that if upon an action of 
debt upon a recognizance judgment be en- 
tered by default for want of an affidavit of 
defense, it will not be reversed because of 
a variance between the amount of the re,, 
cognizance stated in the writ, and that in 
the declaration. That can only be taken 
advantage of by oyer of the writ and plead- 
ing the variance in abatement. 

In Springer vs. Comm'th. (3 P. & W.,. 
28), it is said that "A variance between 
the writ and the declaration must be taken 
advantage of by plea in abatement if at 
all." 

While in Hickley vs. Smith (4 Watts. r 
433), it was held that upon an appeal from 
the judgment of a justice the defendant 
many not have oyer of the original writ, 
(the writ being no part of the record,) so 
as to make it the subject of a plea in abate- 
ment. 

In Krause vs. P. R. R. Co. (20 W* 
N. C, 111), sur demurrer to statement 
as provided by the Act of May 25, 1887, 
the two causes of demurrer assigned by 
defendant, are "1st, That the plaintiff 
should have filed a narr. under the old pro- 
cedure, and not a statement under the new 
law ; and 2d, That the third section of the 
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Act of May 25, 1887, which permits a state- 
ment to be filed instead a narr. is unconsti- 
tutional." Upon the first cause of de- 
murrer the Court agreed with the plaintiffs 
and sustained the demurrer. They also 
hold the third section of the Act to be con- 
stitutional. * * * In the opinion, the 
learned Judge says: " During the argu- 
ment another and more serious objection to 
the statement was pointed out. The claim 
against the defendant is founded upon its 
neglect of a legal duty after due notice to 
perform that duty. This is plainly a tort, 
for which it is liable, but its liability must 
be enforced in an action ex. delicto and not 
ex contractu. Although there are cases in 
which a plaintiff may waive a tort, and sue 
upon an implied contract, yet this is not 
one of them. A promise to pay for prop- 
erty of a plaintiff, which the defendant has 
converted to his own use, may be implied, 
but I know of no case in which a plaintiff 
was allowed to allege and recover upon an 
implied promise to pay damages caused by 
the negligence of the defendant. * * * 

Objection was also made, that as the 
writ is in trespass on the case, which is 
■changed into trespass by the new act 
(1887) a statement in contr act cannot 
be filed in this action. As oyer of the 
writ is no longer demandable, we cannot 
consider this objection. A summons may 
be issued in trespass and a statement 
filed in assumpsit, and vice versa, and the 
variance is not a good cause of demurrer 
or plea in abatement. * * * The defen- 
dant having been duly summoned, his con- 
cern is with the complaint, not the writ. — 
(citing 1 Chitty's Pleadg, *244, *431, 
♦450, Overseers vs. Bunn, 12 S. & R. 
295, Grove vs. Barclay, 106 Pa., 155.) 

This case is cited approvingly in 1st 
Brewster's Practice in the Courts of Penn- 
sylvania, page 19. 

There being no cause of demurrer as- 
signed, except the variance between the writ 
or process issued and the statement filed, 
which, as we have seen, is not a good 
cause of demurrer, the demurrer must be 
overruled. 

Demurrer overruled. 



!%** J8b**t$\hm$. 



The Bar and The People. 

The protest against "lawyers' rale." 
which is one of the features of the Farmers' 
Alliance movement, is worthy of a certain 
amount of consideration. The feeling of 
jealousy against the bar as a professional 
sect has come to the surface before the 
present time. Several years ago an even- 
ing newspaper in this city, now defunct, 
but which then had a good circulation, 
carried on a crusade for a considerable 
period against the preponderating influence 
of lawyers in molding legislation. Lawyers 
have always largely outnumbered members 
of any other calling in Congress and the 
State Assemblies. It was charged then, as 
it is now, that they use their official station 
primarily to advance the interests of their 
profession, and not for the good of the peo- 
ple at large. 

As a matter of fact, there never has been 
much real basis for criticism of this kind. 
In his chapter on "The Bar," in "The 
American Commonwealth," Mr. Bryce ob- 
serves that American lawyers "soon ac- 
quired professional habits and a corporate 
spirit similar to that of their brethren ot 
England." But this author remarks that 
" the disposition to simplify and popularize 
law, to make it less of a mystery and bring 
it more within the reach of an average cit- 
izen, which is strong in modern Europe, is, 
of course, still stronger in a colony, and 
naturally tended in America to lessen the 
corporate exclusiveness of the legal profes- 
sion, and do away with the antiquated 
rules which had governed it in England." 
The direct contract between practitioners 
of all grades and their clients, and the ab- 
solute dependence of the lawyer upon the 
approval of his clients, or of his constit- 
uents, if he be a legislator, have prevented 
the growing up of a class feeling strong 
enough to be of substantial benefit to the 

frofession, either financially or socially, 
ndeed, the complaint is often made even 
by laymen that there is too little profes- 
sional feeling in this country. American 
lawyers are prone to employ very much 
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the same methods that prevail in the mer- 
cantile world. Outside of the largest cities 
tbey advertise in newspapers, and in the 
great centres their competition for busi- 
ness is sharp, and carried on with very 
little sentiment. Lawyers in Congress and 
the Legislatures are quite as eager as lay 
men to catch any breath of public senti- 
ment and have the credit of introducing 
popular measures. It would be a great 
benefit to the community if professional 
■conscience or pride uniformly prevented 
lawyers from advocating demagogic meas- 
ures. 

A proposition that legislation should be 
seriously attempted without the consent, 
advice and supervision of lawyers would 
be akin to the suggestion that the Depart- 
ment of Public Health be managed without 
the aid of physicians, or that public surveys 
be made by men ignorant of mathematics. 
John Stuart Mill called attention to the 
44 need of a legislative commission, as a 
permanent part of the constitution of a free 
country ; consisting of a small number of 
highly trained, political minds, on whom, 
when parliament has determined that a law 
shall be made, the task of making it should 
be devolved : parliament retaining the 
power of passing or rejecting the bill when 
drawn up, but not of altering it otherwise 
than by sending proposed amendments to 
be dealt with by the commission." "Very 
much the function proposed for such a 
commission is now discharged in Congress 
and all our Legislatures by the standing 
committees, and in the framing of new laws 
the services of lawyers are absolutely in- 
dispensable, not only to secure appropriate 
phraseology, but to bring the fresh provis- 
ions into harmonious relations with the ex- 
isting body of jurisprudence. The fruits 
of any session of a Legislature in which the 
virtuous and inspired farmer had been left 
to his own devices would constitute valuable 
contributions to Life or London Punch. 

But while in this country the bar is ac- 
tually very close to the people, and does 
not exert as strong an independent influ- 
ence as often would be desirable, there is 
just enough superficial force in the criti- 
cism of the <& embattled farmers" to make 
one or two suggestions timely. The first 



is that while the law has largely ceased to 
be a "mystery," and has been brought 
more " within the reach of the average 
citizen " than it used to be, the further 
popularization of the knowledge of legal 
terminology and procedure will be an ad- 
vantage both to the people and the pro- 
fession. There is still on the side of the 
people some distrust of what many con- 
sider an utterly artificial system, whose 
technical terms consist of bad English and 
worse Latin. It does not do much good- to 
point out how much more unintelligible and 
technical pleadings and processes formerly 
were ; to the average man they seem suffi- 
ciently mystifying at present. It is well, 
therefore, for members of the bar to take 
the trouble to explain on all proper occa- 
sions to laymen, in colloquial language, ths 
nature and bearing of legal questions 
which arise in any individual's experience, 
or which attract attention in the public 
prints. Our experience has been that lay- 
men are uniformly interested in these sub- 
jects, and are grateful for information that 
enables them to comprehend a controversy 
in the courts. The court reports which 
are now appearing in the Evening Post 
can not be too highly commended on this 
score. They are not made up of sensa- 
tional and quasi-criminal cases, as has too 
often been the practice of newspapers here- 
tofore. They give accounts of civil cases 
which are important from a business point 
of view, in such language that the general 
reader can grasp the issues on the merits. 
News of this character has a highly educa- 
tional value, and will contribute materially 
to the final extinction of the old barrier of 
distrust between the bar and people. 

Our second suggestion may be introduced 
by an anecdote. A gentleman, upon sud- 
denly entering the office of a celebrated 
physician, discovered him prancing about 
like a colt, and otherwise manifesting in- 
tense hilarity and exultation. Upon in- 
quiring for the cause of such an exhibition 
from one usually the most dignified of men, 

the doctor shouted, " Mr. did die of 

ossification of the heart." The learned 
gentleman had been called in consultation 
upon a case that baffled many other mem- 
bers of the faculty. He had diagnosed the 
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disease as above stated, and all his associ- 
ates had flatly disagreed with him. He had 
just received word that the autopsy had borne 
ont his theory, and was "celebrating." 
We think that sometimes there is danger 
that members of the bar will look upon 
legal controversies too much from what 
may be termed the pathological standpoint, 
forgetting that they aim to be patriotic 
citizens as well as acute lawyers. If an 
adroit rascal succeeds in enriching himself 
at others' expense, while keeping techni- 
cally within the law, it is natural to admire 
the professional cleverness that guided him, 
and there is a tendency to overlook all ob- 
jections on moral grounds. If a man de- 
serving to go to State's prison escapes 
through a defect in the law, or an error in 
the trial, while a conscientious member of 
the bar should always desire to see the 
law administered without fear or favor, 
yet he should certainly join other good 
citizens in their regret over the present 
miscarriage of justice and their efforts to 
have the loophole closed in the future. 

Ouside of, and in addition to, tho former 
standards of professional ethics, lawyers 
should see to it that their private con- 
sciences and progressive instincts are as 
active as their neighbors'. Jurisprudence 
is, and probably always will be, a system 
of many practical imperfections, and noth- 
ing would do more to keep the bar and 
the people apart than a general disposition 
on the part of its members to argue that 
whatever is, is right. — The Netv York Law 
Journal. 



How the Attorney Acquitted His Client. 

In a trial in the United States court 
where a young man had been indicted for 
passing a counterfeit ten-dollar bill, the 
counsel of the latter, C. A. Baldwin, ob- 
jected to Gen. Strickland's course in en- 
deavoring to prove by business men the 
fact that the bill in question was a counter- 
feit, but to no purpose. Finally, improv- 
ing a favorable chance, Mr. Baldwin sub- 
stituted a good bill for the counterfeit, 
which genuine money Gen. Strickland then 
proved by three business men to be the 
rankest kind of counterfeit. Thereupon 



Mr. Baldwin vehemently demanded that 
attention be given to his objections, and 
Judge Dundy insisted that the district at- 
torney send out for a bank cashier and an 
expert. With great confidence Gen. 
Strickland handed the expert the bill- 
after establishing his business and his ex* 
perience in handling money — and said: 

"State to the jury whether in your 
opinion that bill is good or bad." 

"That is a good bill, sir," returned the 
witness. 

"What!" shouted the attorney, "do 
you mean to say that bill is not a counter- 
feit?" 

" Yes, sir ; if you will bring it down to 
the Omaha National bank, we will give you 
the gold for it." 

Then there was a scene, in the midst of 
which Mr. Baldwin managed to explain to 
the court that he had changed the bills with- 
out the knowledge of the district attorney, 
and that in view of the fact that three good 
business men had testified that a genuine 
bill was a counterfeit, he thought consider- 
able allowance should be made for his 
client — an ignorant country boy — in mis- 
taking a counterfeit for a good bill. The 
jury were evidently impressed with the 
idea, for they returned a verdict of ac- 
quittal. — Omaha Bee. 



"Do you know the value of an oath?" 
asked the judge of the old darkey who 
was to be the next witness. 

"Yes sah, I does. One ob deas yeah 
lawyers done gib me foah dollars foh to 
swear to suffin. Dat's de value of an oath. 
Foah dollars, sir." 

And then there was consternation in the 
court room. — Green Bag. 



The prisoner at the bar was doing his 
best to make out his case. "I didn't 
know," he said, " that there was any—" 

"I beg your pardon," interrupted the 
prosecutor. " Ignorance of the law ex- 
cuses no man." 

"Oh, doesn't it?" responded the 
prisoner, with fine sarcasm; "then what 
are you asking me to excuse you for?" 
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O. C. OF LANCASTER COUNTY. 
In Be Estate of Robert A. Evans, deceased. 

Decedents* estatus — Refusal of widow to 
take under the will- - When fund for 
distribution insufficient to pay both 
widow's share and legacies and devises 
in full — Distribution — Collateral in- 
heritance tax — Claim for rent where no 
lease or promise to pay made — Claim 
for assisting in management of farms 
— Settlements — Presumption of law. 

Where, in the distribution of a decedent's 
estate, the fund for distribution is insufficient to 
pay both the legacies in full and the widow's 
share under the intestate laws, she having 
elected not to take under the will, the legacies 
and devises which she has relinquished will be 
used to compensate, as far as possible, the de- 
visees and legatees whom her election has dis- 
appointed. 

In case they are insufficient together with the 
other funds available, to make whole both 
the legatees and devisees, neither of these 
classes will be preferred, there being no prefer- 
ence manifested in the will, but each will be 
awarded an equal pro rata dividend. 

The pro rata amount set apart to compensate 
the devisees for the widow's dower resting on 
the land devised to them will be awarded to the 
executor, to be invested by him at the ruliug 
rate of iuterest, the income to be paid to the 
devisees. 

The collateral inheritance tax should be de- 
ducted from the amount so aw aided to the exec- 
utor. 

Where it appeal's that claimants, who were 
bankers and nephews of decedent, who was a 
financier of high local reputation, allowed him 
to occupy continually, but not exclusively as 
his office for six years a room opening into their 
banking room, and no demand or written or oral 
promise to pay rent therefor is shown, although 
decedent bad large money transactions and fre- 

Suent settlements with claimants, the facts re- 
ut the presumption of an implied promise to 
pay rent, claimants beiug legatees under the 
will, and the claim for reut will be disallowed. 
The law presumes that settlements included 
all that was due, unless it be shown affirm- 
atively that the claim was not included, and 
why not. 

Where it appears that the claimant, who was 
a tenant farmer for the decedent from time to 
time during the 6ix years preceding his death, 
rendered him assistance, mo3tly in the form of 



advice in the management of his other farms, 
but no contract aud no demand or admission of 
liability in decedent's life time is shown, al- 
though claimant had frequent settlements with 
him, the claim for such services will be disal- 
lowed. 

Exceptions to Auditor's report. 

D. (?. Eshleman, A. J. Steinman, 
George Nauman, J. W. F. Swift, D. 
Mc Mullen, D. F. McQ-ee and Brown $ 
Hensel for exceptions. 

A. J. Eberly, for estate. 

The report of A. F. Hostetter, Esq., 
the Auditor appointed by the Court to 
report distribution of the balance in the 
hands of the executor, contains inter alia 
the following : 

The effort of the claimant's counsel 
seems to have been to impress upon the 
Auditor that from such specific service as 
was shown there should be inferred a sort 
of general agency or managership of 
Evans' interests in that section, which 
would necessarily involve much more ser- 
vice of the same general nature. But as 
this whole claim rests on oral proof, and 
the party to be principally affected is dead, 
the Auditor conceives that it is a case in 
which nothing can be taken by inference 
or intendment beyond what is actually 
proved, and this especially in view of the 
fact that what is claimed for is really more 
largely benefit derived by Mr. Evans from 
suggestions and advice of Mr. Fisher as a 
farmer and for executive supervision, than 
for actual labor or tangible services per- 
formed. 

****** 

It is not claimed there was any express 
contract between Mr. Evans and Mr. 
Fisher, covering the services here alleged, 
and any recovery there may be had must 
therefore be on a quantum meruit. Mr. 
Fisher was in no wise related to Mr. Evans, 
and the doctrine is well settled that where 
in such case one person renders services to 
another, the law implies a promise to pay 
for them, but this is an implication which 
may be rebutted by proof of circumstances 
or such a course of dealing between parties 
as repels the idea of a contract. 

Urie vs. Johnson, 3 Pa. Reports, 212. 

Swires vs. Parson, 5 W. & S., 357. 
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Defrnnce v*. Austin, 9 Barr, 309*. 

Are there such facts shown in this case? 

Tiie demand here covers a penod of six 
years, running over that entire time, though 
a good idea of the specific service shown oc- 
curred in the earlier years. Similar ser- 
vices and a similar relation of the parties 
existed further back than six years, which 
are, of course, not in the case, except as 
showing the course of dealing between the 
parties. During the six years claimed for, 
Fisher and Evans were frequently together, 
both at the claimant's house and at Evans' 
office ; and thus abundant opportunity ex- 
isted for the claimant to present his claims 
as they accrued. During the latter years, 
at least, they had monthly settlements, 
alleged by the estate to have been general 
settlements, and by Fisher to have been 
simply the adjustments of a joint milk ac- 
count, and the payment to Evans of his 
share of the proceeds. However this be, 
they furnished appropriate occasions for 
Fisher to claim as deductions from the bal- 
ances he was to pay, any personal claims 
which he had against Evans. Besides this, 
they also had during these entire six years 
annual settlements growing out of Fisher's 
lease. This lease was renewed each year, 
by endorsement on its back, signed by both 
parties, on substantially the original terms, 
up to 1886, when Mr. Evans agreed, in 
"addition, to pay Mrs. Fisher annually $30. 

Thereafter these payments were each 
year made to Mr. Fisher for her, as appears 
by his receipts for the same on the back of 
the lease, thus showing that reckonings 
must have been had. 

Not only did they have these general 
settlements, but the evidence shows that in 
these reckonings, or at other times, there 
were settlements involving the very mat- 
ters on which are founded some of the 

items of the present claim. 

****** 

The law favors prompt presentation of 
demand, and presumes not only that settle- 
ments were made at the time they should 
have been made, but that when made they 
include all that is due. And when it is 
alleged that this was not done, and an at- 
tempt made to recover for services, which 
ought to have been but were not included, 



it is not sufficient to rest on a simple impli- 
cation. It ehould be shown affirmatively 
that they were not included, and why not. 
Otherwise the conclusion is irresistible, 
either that they are paid or that they were 
not rendered in expectation of being paid. 

McConnel's Appeal, 97th Pa. State 
34. 

Patrick Kelly's Estate, 14th W. N. C, 
423. 

In the present case there is no such 
showing ; there is no evidence that there 
was ever any demand made on Evans for 
the services, or that he ever recognized any 
liability for them, or that he knew that any 
such liability was claimed against him, or 
that separate and aside from the items for 
which he from time to time settled with 
Fisher, there was being carried along over 
these year 8 another running and constantly 
growing claim, for which he was to be held 
liable. Neither does it appear that Fisher 
himself intended while these services were 
going on that they should constitute a 
claim separate and outside of what he was 
presenting to Mr. Evans at their ordinary 
settlements. 

The rule is well established that claims 
which on their face have been accruing for 
years, but which are delayed in their pre- 
sentation, as legal demands, until after the 
mouth of the party sought to be charged 
has been closed by death, come before the 
Courts discredited by the claimant's own 
acts, and must be received with the great- 
est caution, and every fair intendment taken 
against them. 

Picken's Estate, 14 W. N. C, 407. 

Estate of Dr. A. K. Rohrer, 8 Lan. 
Law Rev., 161. 

This doctrine, we think, applies to ser- 
vices of the character here claimed, as well 
as to domestic service, and seems particu- 
larly applicable to a case like the present, 
in which a series of settlements are shown 
to have intervened. 

Further discredit is thrown upon these 
claims by the testimony of Smith and 
Greenleaf, which, if believed, would show 
that Fisher had admitted to them, during 
Evans' life-time, that he was being fully 
paid for everything he was doing. 
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These claims are therefore disallowed. 

The only remaining claim to be consid- 
ered is that of D. P. Locher's Sons. This 
is a claim of $3000 for the rent ot a room, 
occupied by Mr. Evans from August 28, 
1883, to August 28, 1889, the rent being 
charged at the rate of $500 a year. 

The claimants are bankers, whose bank- 
ing house is located on Centre Square, in 
Lancaster City, doing business as partners 
under the name of D. P. Locher's Sons. 
Forming part of their bank building, imme- 
diately in the rear of the banking room, 
and separated by a partition, with the en- 
trance through it, is a room about 30x12 
feet, for the use of which this claim is 
made. This room was originally used as 
a store room, and rented for about $500 or 
$600 per'y ear for this purpose. It was taken 
into the bank about 1882 or 1883. Prior 
to this time Mr. Evans had his office in the 
banking room, which was too small to be 
partitioned, and at times too hot and not 
healthy. The extra room seems to have 
been taken in largely to accommodate Mr. 
Evans, though it was probably also found 
to be a convenience to the firm, since they 
seem to have had no other room which 
could be used for private consultation. 

Mr. Evans, however, had almost the en- 
tire use of this room. He certainly had 
as exclusive control of it as his needs re- 
quired. It was his private office, where he 
spent all his time when not otherwise en- 
gaged, and. he kept here his books and 
private papers, undisturbed by the other 
occupants of the building. 

Mr. Evans had himself been for many 
years a banker, and was extensively known 
as a man of conservative financial judg- 
ment, with a wide acquaintance among the 
business men of this city and county, and 
large experience in the lending of money. 
He was connected as officer or director 
*ith a number of local financial and indus- 
trial corporations, some of which had their 
place of meeting at his office. He was also 
chairman of the Finance Committee of 
Councils, and of the School Board, and 
they sometimes met here : and its mem- 
bers, as well as other city officials and citi- 
zens, came here to consult him on municipal 
affairs. He was a large money lender, 



and owned 10 or 11 farms, and he met his 
creditors and tenants here. Altogether he 
had occasion to see and confer with a large 
number of people, and this was the place 
at which he met them and transacted all 
his business. He also kept his private 
books and papers in the firm's vault, to 
which he had free access. 

Decedent also had a large account with 
the firm during the entire period covered 
by this claim. The bank books offered in 
evidence show that he constantly had large 
balances with them, running all the way 
from $14,000 to $55,000. His account 
was frequently balanced by the firm, at 
which time credit was given him for inter- 
est on the balance. The books of the 
claimants do not show that he was ever 
charged with rent for the use of this room, 
nor is there any evidence that he ever paid, 
or was asked to pay any rent for its use. 
It is not shown that he was ever informed 
that rent was expected from him, nor that 
he ever promised to pay, or considered 
or acknowledged himself liable for any. 
Neither is it shown that the members of 
the firm understood that he was to pay 
rent ; nor that they were furnishing the 
room on the expectation that he should pay 
for it. 

The rent here claimed is not more than 
what this room would have brought for 
other purposes, and the amount of the de- 
mand is not unreasonable. 

The right of a landlord to recover reas- 
onable cempensation for the use and occu- 
pation of his property, even in the absence 
of an agreement in writing, has been fully 
recognized in the law since the time of 
George II. And although at first it seems 
to have been confined to cases in which the 
relations of landlord and tenant had been 
actually formed, the later construction of 
the Courts is so liberal as to have practi- 
cally established the doctrine that mere 
use and occupation, by the sufferance of 
the owner, is sufficient to raise an implied 
assumpsit to pay for such occupation, at 
least between strangers. 

National Oil Refining Co. vs. Bush, 
Norris, 335. 

Grove vs. Barclay, 10 Out., 155. 

Our own Supreme Court in one case, 
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where both parties were living, has even 
gone so far as to hold that the burden in 
such case is on the defeudant to show that 
it was a gift, and not on the plaintiff to 
prove the contrary ; and that the plaintiff 
should recover unless the jury were satis- 
fied that there was an express understand- 
ing and agreement that there was no rent to 
be paid. 

Sterrett v*. Wright, 27 Pa., 261. 

But even here they say that " the evi 
dence that it was given gratuitously, and 
accepted upon no other terms, needs to lc 
strong only in proportion to the original 
improbability of the fact." 

It is to be remarked that the case of 
Sterrett vs. Wright was decided against 
the dissent of two out of the five judges 

And whatever might now be theview of 
the Court on this point, were it again 
to arise between living parties, the doc- 
trine is not applied in such strictness where 
the action is against the estate of a de- 
ceased party, as is shown in the opinion 
of the Court in Spademan's Appeal, 1»I 
W. N. C, p. 79. The logic of the opin- 
ion in that case puts the implication of a 
promise to pay rent upon a footing analo- 
gous to other implied contracts, and liable 
to be overcome by such relation of the par- 
ties, or such circumstances, as would repel 
the idea of a contract. 

The relation of uncle and nephew, as in 
this case, would, however, not be sufficient, 
in itself, and in the absence of other cir- 
cumstances, according to Spackman's Ap- 
peal, to rebut the presumption. 

While this is true, the relation of the 
parties in the present case is, nevertheless, 
a fact which, taken in connection with 
other facts, must be regarded as of impor- 
tance. Mr. Evans had no children of his 
own, and he was in constant daily compan- 
ionship with the claimants. Their father, 
who up to that time had been the head of 
their banking firm, died in 1884. As 
every man knows, the banking business is 
one eminently dependent upon public trust 
and confidence. It is not unreasonable to 
suppose that the continual daily presence 
of a roan of Mr. Evans' years and business 
standing in the community in their banking 
bouse, and the knowledge on part of the 



public of their relationship to him, and the 
tacit endorsement of their bank which his 
presence gave, would be considered of 
value by the claimants in their business. 

The retention and active friendship of a 
customer who could be depended on to 
keep with them as large balances as did 
Mr. Evans, and whose extensive connec- 
tions with men and corporations, and large 
influence in municipal and school finances, 
might reasonably be expected to indirectly 
bring patronage to them, would also seem 
to have been a desirable thing. 

They were, moreover, near kin to him, 
and might not unnaturally expect that he 
would recognize them in the distribution of 
his estate, and may have been willing to 
trust to his generosity to make them whole 
for what accommodation they were giving 
him. If this was the case, they have not 
been disappointed ; for it is a fact not to be 
overlooked in this investigation that he did 
r ive them in his will $10,000 each, much 
more than to their own brothers, and a 
Mim very greatly in excess of what his rent 
would have amounted to. 

While it is not to be presumed that one 
man would ordinarily be willing to give the 
use and occupation of his property, even 
to an uncle, without compensation, unless 
there were special reasons for so doing, it 
seems to us that there is much in the facts 
of this case, and in the course of dealings 
between the parties, to render probable the 
inference that the claimants were relying 
on the expectation of a legacy, or else that 
there must have been an understanding, if 
not mutual, at least on the part of Mr. 
Evans, that no rent was to be paid. 

Mr. Evans is shown to have been a very 
exact and methodical business man, prompt 
in his collections and in his payments, and 
understanding the value of real estate; 
and it does not appear that he left unpaid 
any other just claim of long standing. 
One can hardly suppose that a man of such 
character would expect, or be willing, for 
more than six years to occupy so valuable 
a room without having some understanding 
on the question of compensation. The 
claimants, on the other hand, are equally 
careful and correct bankers and business 
men. Their books show that the settle- 
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merits of Mr. Evans account and his credit 
for interest were frequent. One is natur- 
ally led to inquire whether it is likely that 
they would have paid interest for six years 
to one who was steadily becoming more 
and more their debtor for rent without de- 
manding an offset for this, if they were 
not at that time going on some other ex- 
pectation or understanding. 

However this be, it is at least difficult, 
on the supposition of an expectation on 
their part to rceive and on the part of 
Mr. Evans that he was to pay rent, to 
account for the fact that this course 
of dealing should have gone on so long. 
One would expect that if such was the mut- 
ual expectation, that a failure of more than 
six years to meet it would at least result in 
some charge on the books, and, probably, 
some change in their relations. On the 
contrary, their relations continued close and 
cordial to the day of his death, and much 
more than the mere relation of landlord and 
tenant. Mr. Evans remained on the same 
confidental footing in their bank, and that 
he was not an unwelcome occupant is evi- 
denced by this fact, as well as by the cir- 
cumstances that he had the services of the 
clerks at his call, and the freest and most 
unrestrained access to the vault itself of the 
bank. 

It is the right of a creditor to postpone 
the prosecution of his claim as he sees 
proper. The policy of the law, however, 
favors prompt settlement of claims as they 
accrue ; and, therefore, it discourages in 
every way possible the postponement of 
demands, even against living debtors. And 
where claims are long delayed, until after 
the death of the party to be charged, the 
Courts are uniform in subjecting them to 
the most rigid scrutiny and in taking against 
them every fair intendment. " And where 
a claimant thus chooses to defer his claim, 
he cannot complain if he is confronted 
with the presumptions which naturally 
arise." 

Holland's Estate, 44 Leg. Int., 48. 

Seybert's Estate, 5 Co. Rep., 412. 

Judged by these well-settled rules, we 
are of the opinion that if the facts of this 
case do not actually raise a presumption 
of an understanding that no rent was to be 



paid, they do at least fully rebut the pre- 
sumption of an implied promise to pay ; 

and that this claim must be disallowed. 

******* 

The total dower cast on the lands speci- 
fically devised by the widow's refusal to 
accept under the will is $17,700. 

The claim is made on behalf of some of 
the specific devisees, that inasmuch as the 
devisees have suffered disappointment by 
the election of the widow, they are entitled 
to be made whole out of the rest of the 
estate to the extent of the dower cast upon 
their lands. We think there can be no 
doubt, under our decisions, of the correct- 
ness of this position as a general principle. 
The rule is well settled, that where a 
widow elects to take against the will, the 
devises and bequests which she relinquishes, 
will be treated as a trust in her for the 
benefit of the disappointed claimants, to 
the extent of their interest therein ; and 
equity will assume jurisdiction of them to 
sequester them and handle them in such 
way as to work out compensation to those 
whom her election disappoints. 

Sandoe's Appeal, 15 Smith, 316. 

Gallagher's Appeal, 6 Norris, 200. 

In the present will, the widow was given 
the household furniture and certain other 
goods and chattels, of the value of which 
there is no evidence before us. She was 
given also the use of the family residence 
for life, the income of $50,000 for life, and 
$2,500 absolutely. The whole amount of 
dower put upon the lands specifically de- 
vised is $17,700, and while the exact value 
of the devises and bequests relinquished 
by the widow cannot be found from the 
data before us, it is manifest that the trust 
corpus formed by it is more than enough to 
cover the amount needed to relieve the 
specific devisees. 

It is strenuously contended, however, on 
behalf of the pecuniary legatees under the 
will, that even if the devisees can be made 
whole, it can be done only after they have 
been first fully paid. 

Inasmuch as the election of the widow 
takes away half of the present fund for dis- 
tribution, and the total of the legacies is far 
beyond the amount of the remaining half, 
they cannot be fully paid out of this fund. 
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The disappointed devisees would in this 
way be ruled out of this distribution. This 
is the executor's first account. There are 
jet personal assets in his hands, and also 
real estate, which is available, if necessary, 
to satisfy the claims of those whose rights 
are superior to the residuary legatees. 
But even as to these the devisees would be 
dependent on the contingency of there 
being a surplus above the legacies, on thfe 
view taken by the legatees. 

This view proceeds upon the theory that 
the legacies stand upon higher ground 
than the devises. But the general rule is, 
that "equality is the highest equity. " 
And while a pecuniary legacy may be 
exempt from abatement, as in the case of a 
wife or child destitute of other provision, 
or of a legacy given in lieu of dower, or of 
a preference manifestly intended, yet these 
are exceptions dependent on peculiar in- 
stances and attended with strong expres- 
sions of intention. 

Duncan vs. Alt, 3 P. & W., page 882. 

The case of Bard's estate, 8 P. F. 
Smith, 398, which according to its syllabus 
would seem to sustain a preference of leg- 
acies as over devises, was really decided 
on the ground that there was a manifest 
preference expressed in the will for the 

{>ecuniary legatees. The doctrine of our 
ater Pennsylvania cases is, that the abate- 
ment of devises and legacies is always a 
question of intention to be gathered from 
the will. And this, we think, applies as 
well to abatement among each other as for 
the payment of debts. 

Hallowell's Estate, 11 Harris, 223. 

Sandoe's App.. 15 Sm., 316. 

Grimm's App., 8 Norris, 333. 

In the present case there is no prefer- 
ence whatever to be deduced from the will 
in favor of the legatees, or any individual 
among them. They are all simply general 
pecuniary legacies, and there is nothing to 
show that the testator meant any more cer- 
tainly that they should take without abate- 
ment, than th.U the devisees should take 
without encumbrance ; hence the general 
rule must prevail. 

The specific devisees will therefore come 
in upon the present fuud. No more, how- 
ever, is claimed for the devisees than that, 



to the extent of their just demand for re- 
lief, they shall be permitted to come in 
upon this fund pro rata with the legacies. 
In deciding upon the method to be em- 
ployed to work out the equity of the devi- 
sees, the Auditor has been nnable to get 
help from any of the cases. It would seem 
that either of two methods could be cm- 
ployed. Mrs. Evans, the widow, is 64 
years of age. The natural expectation of 
her life might be taken and a gross sum 
equal to the supposed future payment of 
dower to be made by the devisees on this 
basis might be awarded them. This, how- 
ever, would, in the nature of the case, be 
more or less contingent and speculative. 
It seems to the Auditor that it would be 
more equitable to all parties interested in 
the matter that a fund should be set apart, 
to remain in the executors' hands, such as at 
the ruling rate of interest would produce the 
amount of interest paid out as dower — the 
income of such fund to be paid to the devi- 
sees in proportion to dower paid by them, 
and the arrangement to continue until 
further, or otherwise, ordered by the 
Court. 

This fund would at all times be under the 
control of the Court, and could be so handled 
as to work out the equities of the case ; 
and by this plan it would seem that exact 
justice could be done to all parties in inter- 
est. It will, therefore, be adopted. 
* * * * * * 

By the testator's will the various pecuni- 
ary legacies are made payable within one 
year after his death, which would have 
been August 28, 1890. They are therfore 
entitled to interest on their legacies and in- 
terest for that time to May 1, 1891, will 
be added to the face of the legacies. On 
these respective amounts they will be 
awarded a dividend pro rata with the funds 
sequestered for the benefit of the devisees. 
The total of the funds for the relief of de- 
visees is $21,240 ; the total for legacies, 
with interest to May 1, $96,074 ; and the 
balance available for them, $54,769.45, 
thus making a dividend of .466861. 

The collateral inheritance tax due will 
be deducted from the several distributive 
shares, and the aggregate will be awarded 
to the Register of Wills. 
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August; 15, 1891. Opinion by Patter- 
son, J. 

Th« exceptions are very many, and to 
designate them properly I muse here copy 
them. 

By Brown & Hensel, attorneys for John 
J. Evans' daughters: 

1. The Auditor erred in deducting from 
the amount awarded to A.J. Eberly, Esq., 
Executor, to meet the dower interest on 
lands devised to daughters of John J. 
Evans, the collateral inheritance tax of 
$148.46. 

By. Messrs. Nauman and Swift, attor- 
neys for W. W. Evans, Mrs. Gertrude K. 
Cox, Mrs. Ann M. Hess, Augusta Evans, 
Robert A. Evans, and D. F. McGee, guar- 
dian : 

1st. The Auditor erred in deducting 
from the amount awarded to A. J. Eberly, 
Executor, to meet the dower interest on 
lands devised to Wm. W. Evans and family, 
the collateral inheritance tax of $151.26. 

2d. The Auditor erred in deducting 
from the amount awarded to A. J. E&rly, 
Executor, to meet the dower interest on 
lands devised to Robert A. Evans, nephew 
of decedent, the collateral inheritance tax 
of $70.02. 

8d. The Auditor erred in deducting 
from the amount awarded to A. J. Eberly, 
Executor, to meet the dower interest on 
lands devised to Robert A. Evaus, grand- 
nephew of decedent, the collateral inheri- 
tance tax of $126.05. 

4th. The Auditor erred in not awarding 
to W. W. Evans, Robert A. Evans, and 
D. F. MeGee, guardian of Robert A. 
Evans, the amount of dower interest or 
annual payments, for which they are liable, 
up to the present distribution. 

By D. F. McGee, attorney for Jacob, 
Fisher : 

These exceptions number fourteen, 
and are principally to the finding of facts 
by the Auditor. They are all dismissed. 

By D. McMullen, Esq., for D. P. Locher 
4 Sons. 

1st. The Auditor erred in disallowing 
the claim of D. P. Locher & Sons, for use 
and occupation of a room in their hanking 
house. 

2d. The Auditor erred in drawing from 



the facts in this case the inference that the 
claimants, D. P. Locher & Sons, were rely- 
ing on the expetation of a legacy, or else 
that there must have been an understand 
ing, if not mutual, at least on the part of 
R. A. Evans, that no rent was to be paid. 

3d. The Auditor erred in finding as a 
fact that the relations of D. P. Locher & 
Sons and Robert A. Evans were more 
close and cordial than the relation of land- 
lord and tenant. 

4th. The Auditor erred in finding that 
the facts in this case rebut the presump- 
tion of an implied promise to pay. 

By A. J. Steincnan, Esq., attorney for 
Mrs. Jane G. Bryan; 

1. The 'Auditor erred in awarding a 
portion of the sum for distribution to com- 
pensate the devisees for the widow's dower 
resting on their land, the said sum not suf- 
ficing to satisfy the legatees. 

The Court have considered the argu- 
ements of the able counsel who addressed 
them — also examined the many authorities 
cited to support the several exceptions- and 
must say they have looked in vain for any- 
thing in the rulings of the learned Auditor 
that would justify them in supporting any 
of the exceptions. We are of the opinion 
that the report reaches the real justice of 
the claims. It must be recollected that 
the account does not contain a statement of 
the whole estate of the decedent. There 
will be another account filled by the exe- 
cutor to be distributed in the future. 

The (1st) exception by Brown and Hen- 
sel, the Auditor says was filed to account 
but not pressed at the audit, and it is dis- 
missed. 

Exceptions by Nauman, and Swift : 

The first three of said exceptions relate 
to, and except to the Auditor deducting 
from the several sums awarded to the ex- 
ecutor, the Collateral Inhertance Tax : 
and the fourth of said exceptions is, that 
the Auditor erred in not awarding to W. 
W. Evans and other devisoes the amount of 
dower interest, or annual payments, for 
which they are liable, up to the present 
distribution. The Auditor's ruling that 
that may be demanded in full in a future 
distaibution, is approved, and therefore all 
the said four exceptions are overruled. 
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Exceptions by D. F. McGee, numbering 
fourteen, are to the . . . disallowance of 
two claims presented by Jacob Fisher. 

These claims cover a period of six y<*ars. 
The first demand for the same was made 
upon the executor March 12, 1890, after 
the decease of the alleged debtor. It 
was shown that the claimant and deceased 
had annual settlement for those years, and 
longer, and no claim such as here sought 
to be recovered was at any time made. 
The claimant was the tenant of the de- 
ceased, and they mutually renewed the 
lease of tenancy almost yearly. The claim- 
and was sued by the executor, and no new 
condition as to the services alleged were 
introduced and no demand made and no set- 
off to the executor's demand was pleaded. 
The argument presented by the Auditor 
against the allowance of the claim is sup- 
ported by authorities. We think the Aud- 
itor's conclusion was right, and should be 
sustained. The fourteen exceptions are 
overruled. 

The nexc following exceptions were filed 
by Mr. McMullen, for D. P. Locher & 
Sons. 

The claim of D. P. Locher & Sons was 
for rent alleged to be due them from the 
deceased for the use or partial use of a 
room adjoining and accessible through the 
banking room of the claimants. The claim- 
ants were nephews of the decedent, and al- 
ways on friendly and intimate terms, and the 
Auditor finds that their relations were more 
close and cordial than that of landlord and 
tenant ; and the Auditor argues from that 
relation, and of the frequent settlements of 
interest, and of no charge on the books of 
the long deferred claim, and cites authori- 
ties showing that under these circumstances 
no contract to pay rent having been proven 
that there is a presumption of an under- 
standing that no rent was to be paid and 
that it also overcomes the presumption 
strongly of the existence even of an implied 
promise to pay rent. The Auditor so fully 
and clearly argues the whole facts and the 
law, that the Court cannot but concur in: 
his opinions and conclusions as being most 
reasonable and proper. The said four ex- 
ceptions are dismissed. 

The exception filed by Mr. Steinman for 



Mrs. J. G. Bryan. This exception is to 
the decision of the Auditor, viz : that un- 
der the election of the widow to renounce 
under the will of her husband and take her 
common law or statutory portion of his es- 
tate, the devises and bequests which she 
thereby relinquishes will be sequestered 
and awarded as compensation to those de- 
vises and legatees whom her election, as 
stated, has disappointed. The doctrine is 
that where a widow refuses to take under 
a will, her dower and share of the personal 
estate are paramount to the will, and in 
case of a deficiency afterwards of personal 
assets, the general legacies must abate pro- 
portionally unless some priority be estab- 
lished, the onus of proving which is on the 
claimant. The auditor held that no priority 
was made to appear as to legacies, and 
hence held them all subject to abatement 
for the present. In that we concur with 
the auditor. The ruling fixing the equities 
between the legatees and also the devisees, 
to continue until further or otherwise 
ordered by the Court. The disposition of 
this question by the auditor we consider the 
best, and therefore we dismiss the last re- 
cited exception. All the exceptions hav- 
ing been considered and overruled, we 
must confirm this auditor's report. 

We may refer to the account in reference 
to the commissions charged by the account 
ant. The account is filed by the surviving 
executor. There is nothing noted as to 
whether the executor who deceased is en- 
titled to commissions or any part of the 
commissions charged. He died shortly 
after the decease of Robert A. Evans. 
No exceptions were filed to accountant's 
commissions. The labor, trouble and re- 
sponsibility involved in the administration 
of deceased's estate was very great, and the 
absence of any objections to the charge 
made seems to admit that fact. Besides, 
this is not a joint account, and if a contro- 
versy did arise as to a division of the com- 
missions, we have no jurisdiction to deter- 
mine that 'controversy. 9 S. & R. f 226; 
5 Wharton, 240. 

Exceptions all dismissed, and report of 
the Auditor confirmed absolutely. 
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O. C. OF LANCASTER COUNTY. 
In Re Estate of Harriet Old, deceased. 

Decedents' estates — Trustees- -Liability 
of — Interest on trust fund — Agree- 
ment as to collection of — Burden of 
Proof — Costs of Audit — Commissions. 

Where a trustee invested the trust money in 
a fourth judgment by order of court in 1870, and 
never demanded, collected or paid over to the 
ee$tui que trust any interest, reviving the judg- 
ment from time to time without adding the in- 
terest, and by reason of the deterioration iu the 
value of the property of the judgment debtor, 
and the non-payment of interest on the prior 
judgments, it would be impossible now to collect 
principal or interest, the trustee is guilty of gross 
negligence, and he having died, his estate will 
be surcharged with the amount of the interest 
without deducting commissions thereon. His 
liability for the principal of the fund will not be 
passed upon by the auditor before an attempt has 
been made to collect it. 

Where the trustee alleges an agreement that 
the cestui que trust should collect the interest 
from the judgment debtor, the burden is on him 
to prove such agreement. 

In this case the costs of audit are divided be* 
tweeu the trustee and the cestui que trust, the 
latter having been guilty of laches in not avail- 
ing herself of legal remedies to enforce her 
rights. 

Exceptions to report of Auditor. 

Wm. A. Atlee and Geo. A. Lane for 
exceptions. 

Newton Lightner, dee'd, was executor 
of the estate of Harriet Old, dee'd, under 
whose will he also held in trust $3,000 for 
the benefit of Mrs. James K. Alexander 
during her lifetime, and to be divided 
among her children at her death. 

On an account of this trust estate being 
filed by James II. Lightner, Administrator 
of Newton Lightner, deceased, showing a 
balance of $2,868.91 invested in a judg- 
ment of James M. Hopkins, and exceptions 
filed thereto, Chas. I. Land is, Esq., was 
appointed Auditor to pass upon said excep- 



tions. . His report contains inter alia 4h* 
following : 

Newton Lightner accepted the trust and' 
on May 21, 1890, filed his account on 
said estate in this Court. 

On the 5th day of April, 1870, as exe- 
cutor and trustee under the will of Harriet 
Old, he loaned the above trust fund, less: 
collateral inheritance, tax inconjunction with 
certain other trust moneys of the estate, 
amounting in the whole to ten thousand 
dollars, to James M. Hopkins, on a Judg- 
ment Bond, which was enteroa 'on May 
26th, 1870, to April term, 1870, No. 887. 
On the same day, viz: May 26th, 1870, 
he, in the same capacity, presented a pe- 
tition to your honorable Court, praying the 
Court to order the investment of the said 
trust moneys on said Judgment Bond, 
whereupon the Court made an order as 
prayed for. All the parties interested in 
said trust funds, including Mrs. E. O. Al- 
exander, joined in the petition asking for 
said investment. 

At this time James M. Hopkins was the 
owner of about one thousand acres of land 
with improvements, located in Drumore', 
township ; and there were three judgments 
against said real estate, which were prior 
liens on the same, as follows: To Jacob 
Thome, judgment entered to August ternV 
1865, No. 425, for $5,200; to Newton 
Lightner, guardian, judgment entered to 
January term, 1869, No. 980, for $1,200: 
to Jacob Thome, judgment entered to Au- 
gust Term, 1869,* No. 163, for $10,000.; 
The aggregate amount of the liens at tha^ 
time, including the investment made by or- 
der of Court, was $29,200, and the real es- 
tate owned by James M. Hopkins was, ac- 
cording to the testimony, then valued at 
about $70,000 ; but was assessed at $18,- 
307. 

The parties to these judgments and the, 

trustee and cestui que trust were all related, 

Newton Lightner was a brother-in-law of 

James M. Hopkins, and an uncle of Mrs, 

E. O. Alexander. Mrs. Alexander was a 

daughter of James M. Hopkins, and Jacob 

Thome was a brother-in-law, by his first 

wife, of James M. Hopkins. 

* * * *. 

The interest on the prior judgments was 
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not paid. TJicy were revived from time to 
time, and at this date there is due upon 
them, 1st, Jacob Thome revived to August 
Term, 188*, No. 260, $0400, with interest 
from September 1st, 188*. 2nd, Jacob 
Thome revived to August Term, 18o8, No. 
261, §18,800, with iuterest from Septem- 
ber 1st, 1888; and, 3d Newton Lightner, 
executor, revived to January Term, 1887, 
No. 65 for $4200, with interest from April 
1st, 1885. Newton Lightner knew that 
Jacob Thome's interest was not paid, and 
saw upon the docket the revival of these 
judgments with interest. The judgment 
given for the above trust fund was also re- 
vived from time to time, the last revival 
being to January Term, 1887, No. 56. 
This judgment was revived without inter- 
est. The date of this revival was January 
18th, 1887. 

But no interest was ever collected by 
Newton Lightner from James M. Hopkins 
on this judgment. The only interest paid 
upon it from the date of its entry until 
October 1st, 1886, was $75, $25 of which 
was paid in 1870 and $50 in 1874, and 
these moneys were paid by James M. Hop- 
kins direct to his daughter Mrs. Alexander. 
There was alao a store bill due by her to 
J. M. Long, for $269.08, which he, during 
the years 1873 and 1874, assumed and 
paid, and this is also accepted as a credit. 
From October 1st, 1886, to the present 
time, James M. Hopkins also paid Mrs. 
Alexander in various amounts, $983.57. 
These are all the moneys actually paid to 
her on account of these trust funds. New- 
ton Lightner never paid Mrs. Alexander 
anything. 

The accountant contends before the aud 
itor that the reason for this was that there 
was an understanding between James M. 
Hopkins, Newton Lightner, and Mrs. E. 
O. Alexander, whereby it was agreed that 
James M. Hopkins should pay the interest 
as it accrued upon the judgment direct to 
Mrs. Alexander, and Newton Lightner 
should have nothing to do with it. While 
it is perhaps strange in the absence of such 
an agreement that all payments of interest 
should have been made by James M. Hop- 
tins to his daughter, yet there is no evi- 
dence that any understanding of the above 



import was ever had between these parties. 
On the contrary, all the witnesses called 
distinctly and positively disavow any such 
arrangement. While for the sake of con- 
venience this course may have been per- 
sued, and the payments thus made may 
have been sanctioned by the trustee, the 
auditor cannot from the testimony find that 
this was done in pursuance of an agree- 
ment made by Mrs. Alexander that she 
should look to her father for her interest, 
and he cannot find such a fact from a mere 
surmise. Mr. Lightner seemed to be un- 
der the impression that he had nothing to 
do with this interest. He never made any 
attempt to collect it from James M. Hop- 
kins. In fact he never even asked Mr. 
Hopkins for it. At only one time during 
this long series of years did he ask how 
the interest account stood, and when told 
by Mr. Hopkins that he did not know, the 
subject was dropped, and never again re- 
ferred to. In the meantime, on various oc- 
casions Mrs. Alexander asked Mr. Light- 
ner for her interest; and she in 1887 em- 
ployed a lawyer by the name of Ch apron, 
who wrote to Mr. Lightner demanding the 
interest, and threatening to hold him re- 
sponsible. Mr. Lightmer in answer to 
this letter referred the lawyer to James M. 
Hopkins. Before any legal proceedings 
were had, James M. Hopkins wrote to hia 
daughter asking her not to take 
further action at that time, and she replied 
stating she would not push the matter un- 
less in the event of the death of her father, 
Mr. Lightner or Mr. Thome. This idea 
seemed to have governed Mr. Lightner's 
conduct through the whole proceedings. 
After assuming the duties of the trust he 
made his investment under an order of 
Court, and having told James M. Hopkins 
to pay the interest to his daughter, Mrs. 
Alexander, and told her to apply to her 
father when she wanteol money, he paid no 
more attention to it, except to revive the 
judgment from time to time without inter- 
est. Mr. Lightner was a lawyer, who 
though for some years out of practice, had 
at the earlier period of his life practiced 
extensively in these Courts. It is there- 
fore hard to see, in the light of the testi- 
mony here produced, and we have no 
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other, why he should have cast aside en- 
tirely the duties of the trust, and at the 
same time should have claimed to be re 
lieved from all responsibility arising from 
it, and that without anything to show a 
valid reason for such a course of conduct. 

Mrs. Alexander never lived with her 
father afcer her marriage. From 1870 to 
1884 she resided with her uncle, Jacob 
Thome, at Port Deposit, and from that 
time on with her daughter in Philadelphia. 
She visited her father's house from time to 
time during these intervening years, but 
never for any lengthy period. The Audi- 
tor is of the opinion from the evidence that 
while it might have been questionable 
whether James M Hopkins could have 
paid all the interest due on this judgment, 
yet his payments aggregating $983.57 
from October 1st, 1886, would seem 
strongly to indicate that he could have 
done so, if pressed for the money. 

A portion of the land held by him when 
the judgment was given has been sold. 
This purchase money was applied to the 
reduction of one of the Thome judgments. 
The balance, consisting of about, 850 acres 
is still in possession of Mr. Hopkins. It 
is assessed at present at $26,115. It 
is asserted and proved that this land has 
depreciated greatly in value sinco 1870. 
It is however impossible at this time to tell 
just exactly the extent of such deprecia- 
tion. 

C0NCLU8I0N8 OP LAW. 

Under the above facts, is the account as 
Btated correct? 

The first exception is as to so much of 
the debit side of the account as may be 
considered as discharging the trustee and 
his estate from liability for the moneys in- 
vested in the manner therein set forth. 

It is undisputed that this investment of 
$10,000, which included this trust fund, 
was made under an ocder of the Orphans' 
Court. That Court had full jurisdiction to 
make such an order. The judgment still 
remains on record in full force and effect. 
The land or the greater portion of it, on 
which it was originally loaned, is still in 
the ownership and possession of the de- 
fendant. No attempt has been made to 
collect it. How then can any one say be- 



fore a sale with positive and legal certainty 
that there cannort sufficient be realized to 
pay this judgment? If the trustee has 
been guilty of misfeasance, and has by 
reason thereof endangered the security, the 
question will arise hereafter, when the new 
trustee has accurately ascertained that fact 
and refuses to accept the investment. But 
at this time the auditor declines to pass 
upon the the liability of Newton Lightner's 
estate for the corpus of the fund, as that 
question is not fairly in his opinion before 
him. 

But the 2nd exception raises a different 
question. The accountant in his account 
charges himself with $3,495.39, as interest 
on the principal of the fund from April 5th, 
1870, to May 13th, 1890 ; and claims credit 
for $3,495.39 paid to Elizabeth O. Alexan- 
der at different times and in different ways, 
in money or other equivalent. Neither 
this sum nor any part of it was paid to Mrs. 
Alexander by Mr. Lightncr in money, is 
admitted. There was paid to her by James 
M. Hopkins at various times in money and 
otherwise during said period $1,138.82. As 
no part of the interest came into Newton 
Lightner's hands, it is claimed he is not 
liable to account for it. This will de- 
pend, however, upon his legal liability for 
the moneys of the trust estate which should 
have come into his hands, although they 
actually did not do so. It is settled by a 
long line of authorities that " The measure 
of diligence and care required of a trustee 
in the care of the trust estate is precisely 
that which a man of ordinary prudence 
would practice in the care of his own." 

Jones' Appeal, 8 W. & S., 143. 

"The general rule unquestionably is, 
that a trustee is not liable for more than 
he receives of the profits of an estate, for 
he is considered in the character of a stake- 
holder or bailiff. If you wish to surcharge 
him beyond the actual profits, you must 
prove satisfactorily supine negligence or 
wilful default." 

Moore's Appeal, 10 Barr, 438. 

Springer's Estate, 1 P. F. S., 344. 

Dundas' Appeal, 14 P. F. S., 334. 

"All that a court of equity requires from 
trustees is common skill, common prudence, 
and common caution. Executors, adminis- 
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trators or guardians are not liable beyond 
what they actually receive, unless in case 
of gross negligence; for when they act as 
others do with their own goods and with 
good faith, and are not guilty of gross 
negligence, they are not liable." 

NeflTs Appeal, 7 P. F. 8., 96. 

Stewart's Appeal, 14 Out. 425. 

"If there was no mala jidea" says Lord 
Hardwick, nothing " wilful in the conduct 
of the trustee, the court will always favor 
him." 

Knight vs. The Earl of Plymouth, 3 
Atk., 480. 

44 You cannot affect trustees," says Lord 
Thurlow, u with more than they actually 
receive, without wilful default." 

Pybus vs. Smith, 1st Vesey, Jr., 193. 

"A reasonable degree of vigilance and 
the exercise of good faith is the standard 
of his duty". 

Fnhnestock's Appeal. 8 Out., 4G. 

44 It is the harshest demand that can be 
made in Equity to compel trustees to make 
up a deficiency not owing to their willful 
default. * * * Guardians have but a 
thankless office, seldom a profitable one, 
and while their acts should be watched 
with a careful eye, they should not be 
examined by the eye of jealousy and sus- 
picion. Their conduct is open to investiga- 
tion, but more ought not to be expected 
from them than a common prudential care, 
and they should never be made liable, un- 
less under unfavorable circumstances ; their 
acts expose them to the animadversion of 
the law for supine negligence, showing 
a carelessness of duty and of the ward's 
interest, or when loss is occasioned by their 
own act, they are bound to answer." 

Johnson's Appeal, 12 S. & R., 324. 

Eyster's Appeal, 4 Har., 376. 

Nyce's Estate, 5 W. & S., 256. 

W itmer's Appeal, 6 Nor., 123. 

In Pybus vs. Smith, 1st Vesey, Jr., 
193, it is said that a trustee is to be 
charged only for his own receipts, or for 
supine negligence, and when the proof of 
it is strong. 

But the principles above announced 
and the cases cited apply chiefly to the 
loss of the estate by no fault of the trustee, 
or in the exercise of his best judgment in 



carrying out the trust. Men are human, 
and we may well beware of the man who 
makes no mistakes. It is based upon this 
knowledge that the courts have followed 
the dictates of reason and justice and held 
the trustees to ordinary skill and caution. 

Therefore in Jones' Appeal, 8 W. & S., 
143, it was held that where joint guardians 
in affluent circumstances and in good re- 
pute apportion the custody and manage- 
ment of the property to suit the peculiar 
capacity and qualifications of each, but 
without surrendering the right of either to 
intermeddle with the whole, each is charge- 
able with no more than he received, unless 
he stood supinely by while his colleague 
was manifestly impairing the estate. 

In Eyster's appeal, 4 Har., 372, where 
a guardian permitted the rents of a small 
property to be received by the widow and 
the share of the ward in the rents to be ap- 
plied by her to the maintenance and edu- 
cation of the ward, who was her son, and 
was residing with her, the Court decided 
that the gpardian was not accountable to 
the ward for the rent ; the said rent not 
being an unreasonable provision for the 
purpose. 

In Witmer's appeal, 6 Nor., 120, a fund 
was invested with the approval of the 
Court in the State Loan of 1867, the in- 
terest of which was payable in August and 
February. The loan was paid in Novem- 
ber, 1875, when the interest ceased to ac- 
crue. No actual notice of this payment 
was received by the trustee or by the cash- 
ier of the bank who drew the interest as 
it fell due, until after February 1st, 1876. 
It was held that it was error to surcharge 
the trustee with interest between these 
dates. 

In Moore's appeal, 10 Barr, 435, in was 
attempted to surcharge a trustee on the 
ground that the property should have 
yielded more than it did, there being no 
evidence as to particulars, and there being 
evidence that the rents demanded were as 
high as could be obtained, and that every- 
thing received had been accounted for, 
and the property much improved under his 
management, and the Court said this could 
not be done. 

In Springer's Estate, 1 Smith, 342, upon 
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an exception to the account of executors 
asking that it should be surcharged with 
the full value of land alleged to have been 
sold under its value, the auditor reported 
that the tracts were sold for less than their 
value, but that the sale was fair aud for the 
best price that could be obtained at the 
time, and it was held that the executors 
should not be charged with a higher sum 
than the land actually brought. 

In Neff's Appeal, 7 Smith, 91, it was 
held that an executor finding certain notes 
among, the assets was not bound to sue at 
once, and particularly where a suit, judg- 
ment and execution would have broken up 
the defendant's business without producing 
any fruits. 

In Stewart's Appeal, 14 Out., 424, the 
accountant was sought to be surcharged 
with loss sustained in the sale of Pennsyl- 
vania and Reading Railroad stock. They 
were securities which the testator had him- 
self purchased and held up to the time of 
his death. Under these circumstances the 
court \\M him not to be liable. 

Thest' cases and principles are not in 
conflict with the claims made by the ex- 
ceptants. The credit in the account is ex- 
pressly objected to on the ground that 
Newton Lightner was guilty of gross negli- 
gence in not performing the duties of this 
trust, and this claim seems to the auditor 
to be borne out by the facts. A trustee 
assuming the duties of the trust, receiving 
the fund, cannot invest this fund under an 
order of court, and then throw aside all 
responsibility. A testamentary trustee is 
bound to invest the trust moneys, collect 
the interest, and pay it over promptly to 
the cestui que trust. Of course circum- 
stances may for a time delay the collection 
of the interest, which would excuse the 
trustee, but a total disregard of duty in 
this respect cannot be overlooked. A con- 
tinuance in his capacity as trustee by re- 
viving the judgment from time to time 
without interest, surely imposed upon Mr. 
Lightner a personal liability to account for 
the interest he should have received. By 
such an act he deprived the cestui que 
trust of the power to recover it, even 
though the real estate was amply sufficient 
for it. 



In Stearly'8 Appeal, 2 Wri., 525, it was 
held that a trustee is liable for interest on 
moneys received by him, which he neither 
invested nor paid over in compliance with 
the duties of the trust. 

In MoCausland's Appeal, 2 Wri., 466, 
that where the will creating the trust made 
it the duty of the trustee to invest the sur- 
plus of unexpended income, the trustee will 
be surcharged with interest on the amount, 
though so small as to make the investment 
difficult. 

In Schoch's Appeal, 9 Cas., 355, the 
Court says, '•' Settlements between a trus- 
tee and his cestui que trust are narrowly 
watched in a Court of equity, and where 
there is che least suspicion of unfairness, 
they will not relieve the trustee from ac- 
counting. * * The circumstances which 
have already been aluded to are quite 
enough to cast upon him the burden of 
showing, either that the money was in fact 
paid, or that the settlement by which he 
claims to have been discharged from lia- 
bility was a fair one, untainted by fraud or 
duress. To show this he wholly failed. 
In the present case there was no fraud al- 
leged or proved, but the circumstances of 
the case were quite sufficient to cast the 
burden of proof on the accountant." 

Nor did the assent of Mrs. Alexander to 
the original investment vary the duty of 
the trustee in the collection of the interest. 

Pray's Appeal, 10 Cas., 113. 

To commence proceedings for his remo- 
val was the only redress she could have 
had to secure the interest due her, and the 
tie of relationship which bound her to both 
the trustee and the judgment debtor would 
naturally restrain her from pursuing such 
extreme measures. She was not bound to 
take such an initial step. The trustee had 
a legal remedy which he should have pur- 
sued, if necessary, to collect the interest; 
and if, as is now alleged, Mrs. Alexander by 
agreement was to look to James M. Hop- 
kins, he could have obtained her positive 
agreement to that effect in writing, which 
would have forever protected him. But 
the burden of proving such an agreement 
was on the accountant, and he has wholly 
failed. 

As was said by the Supreme Court in 
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Hemphill's Appeal, 6 Har., 306, "But 
unfortunately they (trustees) believed they 
had done the whole duty in the purchase 
of the stock, and were by that act absolved 
from all further obligations to see to the 
interests which had been committed to 
them. It may be severe to correct in this 
way an error as honest as theirs was : 
but we cannot help it." Durum est, valde 
durum. Sed ita lex Scripta eat. 

While the courts do not deal harshly 
with trustees where unforeseen disaster oc- 
curs after proper care has been exercised, 
yet in the management of this trust estate, 
by neglecting to exercise the personal con- 
trol and supervision which is imperative on 
every one placed in charge of a saercd 
trust, Newton Lightner placed himself be- 

frond the power of the Auditor to grant re- 
ief, and his estate must answer for the 
grossest kind of misfeasance which any 
trustee could possibly be guilty of. The 
auditor must therefore sustain this excep- 
tion and strike from the account the credit 
of$3,495.8y, less $1,138.82 received by 
the cestui que trust. 

The third exception is to the commis- 
sions $319.64. It is admitted that no mon- 
eys except $2,897.55, the corpus of the 
trust fund, ever came into the hands of 
Newton Lightner. He expressly disa- 
vowed having anything to do with the in- 
terest fund, and his defense before the 
auditor is that he never received it. It is 
hard to see why his estate should claim the 
commissions upon it. A statement of the 
proposition is sufficient. Mr. Lightner 
was executor of Harriet Old, and received 
commission on the whole fund, including 
the amount which is the corpus in this trust 
account. He was in the double capacity 
of executor and testamentary trustee under 
the will of Harriet Old. He therefore 
could ask for but one commission, and he 
would uot be entitled to commission on the 
principal at this time, having once received 
it in the settlement of his executor's ac- 
count. The auditor must therefore strike 
out the whole of this credit, and sustain the 
exception. ***** 

Exceptions were filed to the finding of 
the auditor, which were dismissed by the 
Court in the following opinion: 



August 15, 1891. Opinion by Living* 
ston, P. J. 

A close examination of the account filed, 
the exceptions taken thereto, and the testi- 
mony presented to and passed upon by 
the learned Auditor, renders it difficult to 
see how he could have found the facts to 
be other than he has reported them. 
The Accountant has charged 
himself in the account with 
the trust fund of $3,000, 
less legacy tax $102.45 . $2,897 55 
Also, with interest thereon, 
from April ft, 1870, to 
May 13, 1890, at 6 per cent. 3,495 39 

Making a total of ... . $6,392 94 

He takes credit for payment to E. O. 

Alexander of said interest at different 

times, and in different ways, in money or 

other equivalent: 

A lumping credit $3,495 39 

Commissions 319 64 

Register's and Orphans' 
Courtfees ........ 9 00 

Counsel, professional services 200 00 
Balance due 2,368 91 



Thus balancing the acc't. $6,392 94 

To this account exceptions were filed. 

The first exception embraces a question 
for determination hereafter, for the reason 
that no effort has been made to collect the 
principal of the trust fund invested, and it 
is not yet known bow much may be raised 
or made out of the investment, or how 
much, if any, lost. 

The items specially excepted to, are 
contained in the second, third, and fourth 
exceptions : 

The second being to the item of credit of 
$3,495.39 as paid to E. O. Alexander; no 
such sum having been paid to her. 

The Third, to the Commissions, $319.64. 

The Fourth, to so much of the item 
of $200 for professional services, as was 
not paid for services in filing the account. 

The Auditor after a full consideration of 
the testimony, and the law presented, finds 
that of the credit taken for $3,495.39, as 
paid to E. O. Alexander, as interest, only 
$1,138.82, was actually so paid to her, 
and he restates the account thus : 



Digitized by 



Google 



LANCASTER LAW REVIEW. 



885 



Principal charged in account $2,897 55 
Interest as therein charged . 8,495 89 



Total $6,392 94 

Payments made to E. 0. Alexander hy 
J. M. Hopkins, on account of interest due 
heron principal of estate . . . $1,138 82 
Register's and 0. Court fees . 9 00 
Counsel, professional services 200 00 
Balance due 5,045 12 



Thus balancing the account$6,392 94 
And disallowing the Commissions for the 
reasons stated in the Report. 

Some seventeen exceptions have been 
filed to the Report of the Auditor by coun- 
sel for the Accountant. Rut as there is 
neither allegation nor proof, that the inter 
est on the trust fund has all been paid to 
the trustee by the party to whom the 
money was loaned, or that more has been 
paid than the auditor finds and reports as 

Eaid to E. 0. Alexander, and as it is not 
nown or shown whether it will or can be 
collected or not, the questions raised by 
most of these exceptions cannot now be 
considered or properly disposed of. 

With reference to the thirteenth, four 
teenth, fifteenth and sixteenth exceptions, 
we think the auditor has committed no 
error. 

Counsel for Mrs. E. 0. Alexander has 
filed two exceptions: 

1 . The auditor erred in allowing account 
ant credit for two payments of $25 each 
made before the trust was created. 

2. In ordering the cestui que trust to 
pay any of the costs. 

With reference to the first exception we 
find the following to be the first two items 
in the list of payments presented to the 
auditor, viz: 

1. 1869, By cash on account of interest, 
$25. 

2. 1870, By cash on account of interest, 
$25. 

The will of Harriet Old was only proved 
on March 14, 1870, and not until then 
can it be properly said that Mr. Lightner 
became trustee under it, and there could 
be no interest due and payable on the trust 
fund then coming into the hands of Mr. 
Lightner, as trustee under its provisions. 



It appears to be clear therefore that the 
$25 paid in 1869, prior to the death of 
Harriet Old, could not have been interest 
paid on a trust fund created under and by 
her will, and payable after her decease, to 
the trustee therein named. 

It appears from the evidence presented 
to the Auditor, that prior to the decease of 
Harriet Old, Mr. Lightner, as executor or 
guardian, held a judgment against Mr. 
Hopkins, the father of Mrs. E. 0. Alex- 
ander, to a portion of the interest of which 
Mrs. E. 0. Alexander was entitled, and in 
all probability the $25 paid in 1869 was 
on account of that interest, and the same 
may be true as to the $25 paid in 1870; 
but as the order to invest was made in May, 
1870, and the money loaned and judgment 
taken about that time, and there being no 
date except 1870 to the item of $25, paid 
in 1870, it is possible for that payment to 
have been advanced on account of the in- 
terest then accruing on the trust fund. We 
therefore leave it as the Auditor has placed 
it. Rut the learned Auditor has clearly 
erred in allowing the Accountant credit for 
the $25 paid in 1869, and that sum must 
be deducted from the $1,188.82 allowed 
as credits, leaving the credits $1,113.82, 
and added to the balance of $5,045.12, 
making the real balance $5,070.12. 

We are not prepared to say, that under 
the evidence presented the Auditor has 
erred with reference to the matter com- 
plained of in the second exception. 

The exceptions are therefore all dis- 
missed, and with the correction above 
made, the report of the Auditor is con- 
firmed absolutely. 



Howell's Estate. 
(Syllabus.) 

Decedents' estates — Collateral inherit- 
ance tax. 

Where the clear value of an estate pass- 
ing to persons or bodies corporate, not ex- 
empt from the collateral inheritance tax, 
under the provisions of the Act of May t>, 
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1887, exceeds $250, the several legacies 
of which such an estate consists are liable 
to the tax, even though one or all such leg- 
acies are "valued" at a less sum than 
$250. 

0. C. of Phil'a Co. 28 W. N. C, 273. 

Note.— Bee Com. r*. Boyle, 2 Del. Co. Rep., 
335 ; and Mixter's Estate, 8 Law Review, 256, 
where the same const ruction was held, and Com. 
v*. Kerchner, 6 Law Review, 808, where the 
opposite construction wan held. 



The Pecuniary Punishment of Crime. 

An International Congress or Conference 
of persons interested in the repression of 
crime and methods of punishing criminals 
is in session at Christiania, in Norway. 
This body has just passed a resolution re- 
commending the imposition of fines in many 
oases in which offenders are now sentenced 
simply to imprisonment. The fine, accord 
ing to the resolution, should be proportioned 
to the position, which we suppose also in- 
cludes the wealth of the criminal. Further- 
more, the Congress recommends that when 
an offender is sentenced to imprisonment he 
be allowed to reduce his term of imprison- 
ment by the payment of a fine, which might 
be made payable iu instalments. 

This idea of the superior utility of fines in 
the punishment of crime is an old one. 
Beccaria, in his celebrated treatise on 
Crimes and Punishments, said : " Thefts 
without violence should be punished by 
fine. He who enriches himself at another's 
expense ought to suffer at his own." But 
the distinguished Italian writer added that, 
inasmuch a^ theft is generally the crime of 
those who have only a baie subsistence, 
the fittest punishment is ordinarily a term 
of servitude on the part of the thief. In 
cases of theft, the exaction of a fine is in 
the nature of enforced restitution, and this 
usually constitutes an effective punishment 
of itself. Such was the opinion of Sir 
Samuel Romilly, the great English lawyer, 
who in the early part of this century wrote : 
" If the restitution of the property stolen, 
and only' a few weeks or even but a few 
days' imprisonment, were the unavoidable 
consequence of theft, no theft would ever 
be committed." 



When, however, the system of fines is 
extended to crimes involving violence of 
any kind, the case in favor of the view of 
the Christiania Conference is by no means 
so clear. Many a man who would not un- 
willingly pay a considerable fine for the 
satisfaction of pulling his neighbor's nose 
or whipping some personal enemy, would 
hesitate a long time before thus indulging 
himself at the expense of even a few days 
only in prison. The suggestion by the 
Conference that fines should be apportioned 
to the status of the offender is also one 
that would involve great difficulties in its 
practical application. — New York Sun. 



Daniel Webster's Small Income. 

The le^al profession of the present day 
will be surprised to learn that Mr. Webster, 
the greatest American lawyer of his time, 
made but $15,000 a year in his practice. 
But the fees of counsel between 1840 and 
1850 were not what they have been since. 
In 1848 I accompanied a. client to Mr. 
Webster's office in Boston, says a writer in 
the Sun, and asked him to name a retaining 
fee in an important patent case. He said 
he thought a couple of hundred dollars 
would do. When the case was tried his fee 
was only $1,000. On another occasion I 
paid him a retaining fee of $2,000 for the 
proprietors of the Goodyear India rubber 
patent. His fee for arguing the great 
equity cause of Goodyear vs. Day in the 
circuit court of the United States for the 
district of New Jersey, by which he estab- 
lished the validity of the Goodyear patent, 
was $5,000. This was in he spring of 
1852, and was the last case he ever argued. 
His professional income from 1818 to 1823, 
during which period he was out of Con- 
gress, averaged, 1 think, $20,000 a year. 

Boston Globe. 
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C. P. OP LANCASTER COUNTY. 
Hoover vs. The Pennsylvania Railroad Co. 

Damages for accident at grade crossing — 
Negligence — Contributory negligence 
— Non-suit. 

Where, in an action for damages against a 
railroad company for being struck by a locomo- 
tive while driving across the track at a grade 
crossing, the plaintiff's evidence showed that 
the crossing was dangerous, the train was ruu- 
ning unusually fast, at an unusual hour, and no 
whistle was blown, and the plaintiff looked and 
listened before starting from a place 29 yards 
from the track, but where the view was ob- 
structed, and looked and listened before start- 
ing, and continually until he reached the track, 
but did not stop again, a compulsory non-suit 
will be entered on the ground that this is not a 
sufficient compliance with the rule to stop, look 
and listen. 

Motion for nonsuit. 
May Term 1888, No. 9. 

Trespass by Dr. George J. Hoover 
against the Pennsylvania Railroad Com- 
pany, to recover damages for broken car- 
riage and harness and personal injuries 
sustained by him from being struck by a 
locomotive while driving across the railroad 
at Gordonville crossing. 

The evidence showed that there was a 
cut and a carve in the direction from which 
the train came at about fifty yards from the 
crossing, which made the crossing danger- 
ous, and buildings obstructed the view un- 
til within twenty feet from the track; that 
the train was running unusually fast, at an 
unusual hour, and did not whistle at the 
whistling post, and that plaintiff started 
from a place twenty-nine yards from the 
crossing but where the view of the track 
was obstructed, and looked and listened 
before starting, and continually, until 
he reached the track, but did not stop 
again, until the locomotive struck the 
hind wheel of the carriage. At the conclus- 



ion of plaintiff's evidence, defendant moved 
a non suit. 

H. M. North and E. D. North for 
motion. 

The rule is peremptory, absolute and 
unbending, that plaintiff must stop, look 
and listen, and he must stop where the 
best view of the track can be had. 
R. R. Co. v*. Heileman, 49 Pa., 61. 
R. R. Co. vs. Beale, 73 Pa., 509. 
Hanover R. R. Co. vs. Coyle, 55 Pa., 

396. 
P. R. R. Co. vs. Ackerman, 74. Pa., 

368-9. 
R. R. Co. vs. Bentley, 66 Pa., 30. 
P. F. W. & E. Railway Co. vs. Dunn, 

56 Pa., 282. 
Carroll vs. The P. R. R. Co., 12 W. N. 

C., 348. 
Aiken vs. P. R. R. Co., 130 Pa., 380. 
Greenwood vs. R. R. Co., 124 Pa., 572. 
McNeat vs. Railway Co., 131 Pa., 184. 

D. (?. Eshleman and Gr . Ross Eshle- 
man, contra. 

The place from which plaintiff started 
was so near the track that it was not nee- 
essary for him to stop again. At all events 
it is for the jury to decide whether or not 
plaintiff was negligent under the circum- 
stances in not stopping again. 

Ellis v*. Lake Shore, etc., R. Co., 138 
•Pa., 506. 

R. R. Co. vs. Lewis, 79 Pa., 33. 

Arnold vs. Pa. R. It. Co., 115 Pa., 135. 

Del., etc., R. Co. vs. Jones, 128 Pa., 
308. 

Neslie vs. Railway Co., 113 Pa., 300. 

R. R. Co. vs. Layer, 112 Pa., 414. 

McNeal vs. Pittsburg & W. Ry. Co., 
131 Pa., 184. 

R. R. Co. vs. Edilstein, 23 W. N. C, 
342. 

R. R. Co. vs. McCormick, 23 W. N. C, 
344. 

August 27, 1891. Opinion by Livinc*- 
ston, P. J. 

In this case a motion is made by defend- 
ant's counsel for the entry of judgment of 
non-suit, for the reason that the testimony 
shows the plaintiff was guilty of contribu- 
tory negligence in that he did not stop> 
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look, and listen for approaching trains 
before attempting to cross the railroad 
tracks, but endeavored to cross the track 
immediately in front of an approaching 
train without so doing. 

The law with reference to public roads 
crossing railroads, or railroads crossing 
public roads at grade, is: 

"That both railroads and travelers upon 
intersecting highways are charged with 
the mutual duty of keeping a careful look- 
out for danger, and both must use the de- 
gree of diligence and care which a prudent 
man would exercise under the circum- 
stances apparent. 

When railroad trains are rightly run, the 
company has the superior right of passage 
at crossings. The relative rights and obli- 
gations of the railroad company, and of 
travelers on a public highway crossing the 
railroad at grade, or on a level, are recipro- 
cal, of course; but it is the privilege of the 
railroad company that its trains shall have 
the right of way, and that all persons on the 
highway shall yield precedence to the train. 

It is the duty of the railroad company 
and its employes to use such reasonable 
precaution as will prevent collisions at such 
crossings, exercising to accomplish that end 
such care, appliances and skill as prudent 
and discreet persons having the manage- 
ment and care of such a business would 
use under the circumstances apparent at 
the particular crossing. 

Even where there is, as here, no statu- 
tory requirement as to notice of a train's 
approach to a grade crossing, a railroad is 
negligent if due notice be not given of the 
approach of its trains to a level or grade 
crossing, (such as the Gordonville crossing 
has been shown by the evidence to be,) and 
the absence of warning, where such ab- 
sence exists must be taken into consideration 
in determining whether the company or its 
employes did exercise that degree of care 
which the law requires (whether or not 
proper notice was given is a question of 
fact for the jury in the case trying) and 
when the view of the track is obstructed, 
at or near grade crossings, the duty of in- 
creased vigilance is imposed upon the com- 
pany as well as upon the traveller on the 
highway. 



Negligence on the part 'of a plaintiff in 
an attempt to cross a railroad, which con- 
tributes to produce the accident or injury, 
will prevent recovery. Judge Black paid: 
u It has been a rule of law, from time im- 
memorial, and is not likely to be changed 
in all time to come, that there can be no 
recovery for an injury caused by the mu- 
tual default of both parties. Therefore 
when it can be shown that the accident or 
injury would not have happened except for 
the culpable negligence of the party in- 
jured, concurring with that of the other 
party, no action can be sustained. 

While, as we have seen, it is the duty of 
the railroad company to ring a bell, sound 
a whistle or give due notice in some way 
of the approach of a train to a grade cross- 
ing, and failure to give proper warning 
is negligence, an omission to ring a bell, 
sound a whistle, or give such due notice of 
its approach will not excuse a traveler on 
a public highway, approaching and ak 
tempting to cross the track, from the per- 
formance of the duties cast by the law upon 
him ; one of which is that before attempt- 
ing to cross the track he must stop, look 
and listen tor approaching trains. A fail- 
ure to stop, look and listen when one 
could have seen or heard an approaching 
train, before crossing a railroad track, 
renders him guilty of such negligence as 
will justify the court in withdrawing the 
case from the jury, or instructing the jury 
to find a verdict for the defendent. The 
rule that before attempting to cross a rail- 
road track a person must stop and look 
and listen applies to persons walking 
equally as persons driving. It is not a 
rule of evidence, but a rule of law, per- 
emptory, absolute and unbending, and a 
failure to stop is not merely evidence of 
negligence, but negligence per se. 

The rule requiring a person about to 
cross the tracks of a railroad company to 
stop, look and listen for an approaching 
train, is a clear, certain rule of duty and of 
safety, and a failure to observe it, the courts 
say, is more than evidence of negligence; 
it is negligence itself, and it is in the power 
of the court to so declare. In the case from 
which we get the above rule, the court 
below held it to be the duty of every 
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traveller upon a public highway crossed by 
a railroad before attempting to cross the 
railroad to stop, look and listen. 

If he hears no approaching train, or sees 
none, then he may pass. Any traveller 
who neglects that duty is guilty of contrib- 
utory negligence, and when both parties 
are negligent, when the negligence of both 
parties contributes to produce the accident, 
the law will not permit a recovery by 
either^ as in such cases it does not pretend 
to measure the amount of negligence so as 
to ascertain whether or not one party has 
been more negligent than the other. 

The supreme court say that the rule re- 
quiring persons to stop, look and listen, is 
so valuable, is so sustained by such abund- 
ant authority, and is moreover founded 
upon such excellent common- sense reasons, 
that they neither depart from it nor allow 
it to be undermined by exceptions. 

The evidence of the plaintiff in this case 
clearly shows that he did not at any time 
or place, before attempting to cross defen- 
dant's tracks, stop for the purpose of look- 
ing or listening for an approaching train. 
He has violated and disregarded this rule 
of law, of duty and safety, and therefore 
we feel it to be our duty to enter judgment 
of uon-suit. 



C. P. OF LANCASTER CO. 

Benj. Hoffman vs. The Southern Pipe 
Line Oo. 

Pipe lines — Damages for land taken — 
Report of viewers — When sufficiently 
specific under Act of June 8, 1883, 
Pur, Dig., 375 — Petition for viewers 
— What should and what should, not 
contain. 

When a report of viewers to assess damages for 
land taken by a pipe line company describes the 
width, distance and length of the strip of land 
taken and its quantity, quality and value, that, is 
a sufficient compliance with the Act of Assem- 
bly, and an exception that the roport does not 
state the purposes for which the land was taken, 
or the nature of the easement, franchise, or 
ri^ht of way taken or uature of the injury done, 
will be dismissed, the matter having been ap- 
pealed to court. 

A petition for viewers to assess damages for 
land taken by a pipe line company should de- 
scribe by metes and bounds the land so taken, 
and have a draft thereof attached, and should 



not set forth the amount of the bond filed by 
the pipe line company. 

Trust Book No. 13, page 37. 

Exceptions to report of viewers. 

George Nauman, for defendant and ex- 
ceptions. 

H. M. North and H. Clay Brubaker, 
contra. 

Exceptions one and two were abandoned 
on the argument. The third exception is 
that "The report of viewers does not state 
the purposes for which the land of the 
plaintiffs, or any part of it was taken, or the 
nature of the easement, franchise or right 
of way taken, or the nature or character 
of the injury or destruction to his property 
and for which compensation is awarded.*' 

The Act of Assembly under which this 
proceeding originated declares that the 
viewers shall meet upon the premises 
where the damages are alleged to be sus- 
tained or the property taken, and they, or 
any five of them, having been first duly 
sworn or affirmed, faithfully, justly and im- 
partially to decide and true report make 
concerning all matters and things to be 
submitted to them, and in relation to which 
they are authorized to inquire in pursu- 
ance of the provisions of the act, and, hav- 
ing viewed the premises, they shall esti- 
mate and determine the quantity, quality 
and value of said lands, streams, property, 
easement, franchise or rights of way so 
taken, and shall award to the owner or 
owners thereof just compensation for the 
property taken, injured or destroyed by 
the construction or enlargement of such 
pipe lines, works and improvements. 

In the case before us, the viewers in 
their report say that, after having been 
duly sworn or affirmed according to law, 
they viewed the premises of the said Ben- 
jamin Hoffman, where the pipe line of the 
Southern Pipe Line Company passes 
through the farm or tract of land of the 
said Benjamin Hoffman, in Gonoy Town- 
ship. That said Benjamin Hoffman and 
the Southern Pipe Line Company were 
represented by counsel, and witnesses for 
both sides were examined and heard. The 
viewers estimated and determined the 
quantity of the land, property, easement* 
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franchise, or right of way taken by the 
said Southern Pipe Line Company, and 
of which the said Benjamin Hoffman is the 
owner, to be 31,614 square feet, which 
they describe as one rod in width, of the 
centre line of which they give the courses 
and distances, the total distance being 
1916 feet. They find the quality of the 
land to be good farm land, and the value 
thereof to be 8160. And they award to 
said Benjamin, tho owner, as just compen- 
sation for his property taken, injured or 
destroyed by the construction of said pipe 
line, the sum of $1500 and costs. 

The petition is highly objectionable, 
ist. In that it recites the amount of the 
bond filed and approved by the Court in 
the case, which thus became incorporated 
in the order to the viewers, and therefore 
open to the inspection of the viewers dur- 
ing their action in making up their judg- 
ment as to the amount of damages they 
will report. (But, as the exceptions cov- 
ering this point are to be considered as 
abandoned, we will pass it for that reason 
in the present case, with the expectation 
that we shall not meet with petitions con 
taining such objectionable matter here- 
after.) 

2. In that it does not describe with per- 
spicuity the land so taken, or to be taken 
or appropriated, nor describe it by metes 
and bounds, nor state the points of begin- 
ning or ending, nor have a draft attached 
thereto. 

The viewers, however, appear to have 
adopted the place of beginning and ending, 
and the description of the property taken, 
the length, breadth, centre line, courses 
and distances, the whole distance, as well as 
the purpose for which it is taken and to be 
used, etc., furnished by the Southern Pipe 
Line Company in the bond it filed, and 
then ascertained the quantity, quality and 
value of the land, and awarded damages to 
the owner. They have reasonably and fairly 
complied with the requirements of the Act 
— sufficiently so to prevent the court from 
sustaining the third exception, there being 
an appeal from their report to the Court of 
Common Pleas of Lancaster County, in the 
trial of which any seeming imperfection 
may be corrected. 



We therefore dismiss the exceptions^and 
the parties can proceed to trial on the ap- 
peal. 

Exceptions dismissed. 



C. P. OF LANCASTER COUNTY. 

Annie L. Hoffman vs. The Southern Pipe 
Line Oo. 

Pipe line* — Damages — Report of the 
viewers — When sufficiently specijie 
under Act of June #, 1888, Pur. 'Z%., 
1835. 

Trust Book 13, page 38. 

Exceptions to the report of viewers. 

George Nauman, for exceptions and 
defendant. 

//. M. North and H. Clay Brubaker, 
contra. 

August 15, 1891. Opinion by Living- 
ston, P. J. 

The exceptions being the same as in 
Benjamin Hoffman vs. Southern Pipe 
Line Co., Trust Book No. 13, page 87, 
the opinion in that case may be taken 
and considered as filed in this. The ex- 
ceptions are dismissed, and the parties can 
proceed on the appeal. 

Exceptions dismissed. 



C. P. OP LANCASTER COUNTY. 
Engle vs. The Southern Pipe Line Co. 

Pipe lines — Damage* — Report of viewers 
— When sufficiently specific under Ad 
of June #, 1888, Pur. Dig. 1835. 

Trust Book No. 13, page 36. 

Exceptions to report of viewers. 

George Nauman, for exceptions and 
defendant. 

K. M. North and H. Clay Brubaker, 
contra. 

August 15, 1891. Opinion by Living- 
8T0N, P. J. 

' The exceptions being the same as in 
Benjamin Hoffman vs. Southern Pipe 
Line Co., Trust Book No. 13, page 87, 
the opinion in that case may be taken 
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and considered as filed in this case. The 
exceptions are dismissed, and the parties 
can proceed on the appeal. 
Exceptions dismissed;*'; 1 



C. P. OF PHILADELPHIA CO. 

Easterly Machine Co. vs. Spencer. 

Landlord and tenant — Rent in arrears 
— Distress — Trespass — Lien for goods 
unlawfully distrained — Damages. 

Goods in the possession of a tenant for sale on 
commission are not liable to distress. 

The value of the goods, and not the price they 
sell for, is the measure of damages for unlaw 
fnl distraint. 

Sur exceptions to report of referee. 

Trespass for goods unlawfully dis- 
trained. 

The referee to whom the case was re- 
ferred, found for the plaintiff on the follow- 
ing facts: 

The defendant, who was the owner of 
premises, leased to one Harbut, and the 
rent Wing in arrear, distrained certain 
goods belonging to the plaintiff in the ten- 
ant's possession for sale on commission. 
Notice of plaintiff's ownership was given to 
defendant and also at the sale. Prior to 
the sale counsel for defendant requested 
plaintiff to give security for the goods and 
take them under replevin, which was de- 
clined. The goods were valued at$1543.84, 
and were bought for $65 by defendant. 
An agent of plaintiff bid $50 at the sale 
for the goods. 

Exceptions were filed on behalf of de- 
fendant to the report, on account of form 
of action, and to amount of damages. 

Joseph M. Pile, for exceptions. 

Plaintiff cannot recover on an action of 
trespass, having failed to bring replevin as 
requested. 

Caldcleuth vs. Hollings worth, 8 W & 
8., 302. 

Howe Sewing Machine Co. vs. Sloan, 
87 Pa., 438. 

Sassman vs. Brisbane, 7 Phila., 159. 

Even if plaintiff is entitled to recover, 
the judgment should be for $65 only, with 
interest, that being the amount which the 



goods brought at the constable's sale, which 
was a fair criterion of their market value. 

Charles A. Chase and diaries C. Lis- 
ter, contra. 

Trespass or trover and replevin are con- 
current and cumulative remedies under the 
facts proven in the case, and the plaintiff 
could select any of them. 

Jackson & Gross on* L. & T., 77, 354, 
note. 

Power vs. Howard, 22 W. N. C, 475. 

Bonsall vs. Comly, 44 Pa., 442. 

Rees vs. Emerick, 6 S & R., 286. 

As to measure of damages, they cited: 

Mclnrov vs. Dyer, 47 Pa., 118. 

Brown vs. Riddle, 2 W. N. C, 362. 

June 12, 1891. The Court. Excep- 
tions dismissed and report confirmed. 



M*prem<t §owt 



Irvin vs. Irvin. 

Written contract — Evidence of verbal 
contemporaneous agreement — Fraud, 
accident or mistake. 

When a contract has been reduced to writing, 
parol evidence is not admissible to show a verbal 
contemporaneous agreement alleged to be a part 
of the wiitten contract, and purposely omitted 
from it. Such evidence can be received only to 
reform the writing on the grouud of fraud, ac- 
cident or mistake, but not to supplement it by 
the addition of something that the parties agreed 
should be left out of it. 

Appeal from the judgment of the Court 
of Common Pleas of Clearfield county. 

Oscar Mitchell, S. R. Peale, and 
Frank Fielding, for appellant* 

John H. Orvis and J. F. Snyder, for 
appellee. 

May 4, 1891. Opinion by Paxson, 
C. J. 

There are thirty-two assignments of 
error in this case. A discussion of them 
in detail is impracticable. We can only 
refer in a general way to the controlling 
principles presented by the record 

The action in the Court below was 
brought upon a promissory note for $4000, 
made by the defendant to the order of 
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Annie M. Irvin, and by her endorsed. At 
the time the note was made, it was deliv 
ered to Murray & Gordon, attorneys, and 
had remained in their possession to the 
time of the trial below, when it was pro- 
duced by them upon call. The circum- 
stances under which the note was given 
and placed in the custody of Murray & 
Gordon may be briefly stated as follows: 

Martha Jane Irvin, the plaintiff, was the 
wife of James A. Irvin. The latter was a 
member of the firm of John Irvin & Bro. 
The firm owned valuable real estate in the 
counties of Clearfield and Indiana, which 
it became the interest of the firm to sell. 
They contracted to sell one tract, known as 
the Elk Lick land, to C. P. Bowman and 
others, for the sum of $150,000. The 
appellant was requested to sign this deed 
with her husband, and she refused. It is 
not necessary to refer in detail to the sub- 
sequent litigation and proceedings which 
culminated in the agreement, dated Sep- 
tember 11, 1884, between the appellant 
and John Irvin. By the terms of this 
agreement, Mrs. Irvin agreed, inter alia, 
to execute a quit claim deed to certain real 
estate described therein, and to convey to 
the said John Irvin, the defendant, "all 
her right, title and interest of every kind 
in all the remaining real estate owned by 
said James A. Irvin. By the fourth 
clause of said agreement it is provided as 
follows : " In consideration of the forego- 
ing, said John Irvin agrees and binds him- 
self to pay to the said Martha Jane Irvin 
the sum of six thousand dollars, as follows: 
one thousand dollars in hand ; one thousand 
dollars on delivery of the second deed 
within contemplated, to be made within 
twenty days, and the remaining four thous- 
and dollars on November 1st, 1885, for 
which he is to give, on the delivery of said 
second deed, a negotiable promissory note, 
with an indorser such as Murray & Gor- 
don, her attorneys, may approve; said 
note to be with interest from December 1, 
1884 ; the same to be delivered to said 
Murray & Gordon as custodians for the 
parties hereto," &c. 

And by the sixth paragraph, the agree- 
ment further provides, " that said Martha 
Jane Irvin agrees that in any proceeding 



she may institute against her husband for 
divorce, she will not assign any other rea- 
son therefor than the desertion of her by, 
her husband/' 

Upon the face of the note in contro- 
versy the plaintiff had no title. Her name 
did not appear upon it, and it was not, and 
never had been, in her possession. Upon 
the trial below, she called a witness to 
prove the signatures to the assignment, and 
also to identify the note as the one referred 
to therein. With this proof in, her case 
was complete, and upon the face of the 
papers she would have been entitled to re- 
cover, provided she had complied with the 
terms of the agreement. Just here oc- 
curred the first departure upon the trial in 
the court below. It is fully set forth in 
the first assignment, which is as follows : 
"The Court erred in permitting the de- 
fendant to introduce his defense on cross- 
examination of Cyrus Gordon, Esq., called 
by plaintiff as a subscribing witness to the 
signatures to the contract, and to identify 
note offered by plaintiff." The same ques- 
tion was raised by a number of subsequent 
assignments, but they do not conform to 
the rules of court. The first assignment, 
however, enables us to rule it. 

The witness was allowed, against the ob- 
jection of the plaintiff, to inject the defense 
into the case upon cross examination. lie 
was called for a single purpose, via., to 
prove the signatures to the agreement and 
to identify the note. The witness was 
permitted to 6ay: "Well, it (the note) 
was left with us as custodians, and was to 
be held by us until the terms of the con- 
tract between them was complied with ; 
amongst which were that she was to pro- 
cure a divorce from her husband, provided 
he made no defense to it, or did not pre- 
vent her from procuring it." 

It will be seen that this directly contra- 
dicts the written agreement. It contains 
no clause by which Mrs. Irvin agreed to 
procure a divorce from her husband. Oa 
the contrary, she merely stipulates that in 
case she should proceed against him for a 
divorce she would not assign any other 
reason than his desertion. To meet this 
difficulty, the defendant was permitted to 
prove, by the cross-examination of the wit- 
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tiess, and against objection, that it was the 
understanding at the time the agreement 
was executed, that the plaintiff was to pro- 
cure a divorce from her husband before she 
would be entitled to receive the four thous- 
and dollars ; that this understanding was in 
parol, and was purposely omitted from 
the writing. It was asserted on the part 
of the defendant that the divorce was the 
consideration, or a part of the considera- 
tion, of the agremeent; that such a con- 
tract was against public policy, and tainted 
the entire transaction. 

It is almost needless to observe, that an 
ample consideration appears upon the face 
of the paper. The plaintiff was relinquish- 
ing valuable dower rights for a moderate 
compensation. She denies that any such 
agreement existed in regard to the divorce. 
Upon that point there is a conflict of testi 
mony which we are not required to dis- 
cuss. I will observe, however, that, in 
our view, the paper of March 28, 1885, 
purporting to be signed by the plaintiff, 
does not strengthen the defendant's case 
upon the facts. The reference therein to 
the divorce is entirely consistent with what 
is said about it in the written agreement. 
It is evidence merely that she had com- 
menced divorce proceedings; not that she 
had bound herself, as a part of the consid- 
eration of the contract, to procure a di- 
vorce. 

It in very clear that all this evidence 
was improperly received upon cross exam- 
ination. The agreement itself explained 
the terms upon which the note was held. 
If relevant at all, it was only by way of 
defence. We do not think, however, it 
was competent at any time or for any pur- 
pose. The effect of it was, to reform a 
written instrument executed under the 
handsand seals of the parties. Not only to 
reform it, but to inject into it a stipulation 
which, the defendant claims, renders it 
null and void, and prevents the recovery of 
a valid consideration stipulated to be paid 
for its execution. 

The principle is too well settfed to need 
the citation of authority, that when by 
fraud, accident or mistake something is 
omitted from an instrument, a Chancellor 
will reform it in accordance with the actual 



agreement of the parties. But neither 
fraud, accident nor mistake, was alleged in 
this case. The contention is that the al- 
leged claim, stipulating for a divorce, was 
purposely omitted from the paper. It is 
in direct conflict with the written instru- 
ment; the defendant contends that it de- 
stroys it in part, at least. I know of no 
decided case, and no principle of law, 
which permits an oral contract, made at 
the same time with a written contract 
under seal, and purposely omitted there- 
from, to be set up, not only to contradict, 
but to destroy it. The two agreements 
cannot possibly stand together ; one or the 
other must fall. When parties, without 
fraud or mistake, have put their engage- 
ments in writing, that is not only the best, 
but the sole evidence of their agreement. 
We may well be excused at this late day, 
from entering upon an elaborate discussion 
of the law in relation to the admission of 
oral evidence to affect written instruments. 
It may be received to explain the subject 
matters of such papers: Barnhart vs. 
Biddle, 29 Pa., 92; to prove a consider- 
ation not mentioned in a deed, provided it 
be not inconsistent with the consideration 
expressed in it: Larvis vs. Brewster, 59 
Id., 410; but not to contradict or vary the 
terms of the instrument itself: Martens vs. 
Bercns, 67 Id., 459. The exception is, 
where there has been fraud, accident or 
mistake, in the making of the agreement. 
And even in such case the instrument can 
only be reformed by clear, precise and in- 
dubitable evidence of what occurred at the 
time of the transaction. As was well said 
by this court, in the case last cited: 
"When parties, without any fraud or mis 
take, have deliberately put their engage- 
ments in writing, the law declares the writ- 
ing to be not only the best, but the only 
evidence of their agreement, and we are 
not disposed to relax the rule." 

When the plaintiff had proved the agree- 
ment of September 11th, 1884, and had 
identified the note in suit, she had a clear 
case. There was not a trace of anything 
in it that offended against morality or pub- 
lic policy. Hence, we can understand the 
anxiety of the defendant to inject into it, 
upon cross examination, something to dis- 
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color it. Had the evidence referred to 
been rejected, the defendant would have 
been compelled to set up what he desig- 
nates as an unlawful, if not immoral, trans- 
action, by way of defense. As he was a 
party to it, he might have found this diffi- 
cult. Without expressing an opinion as to 
the legal effect of the transaction, it is 
sufficient to say that it did not properly 
appear in the plaintiff's case, and her right 
to recover could not be defeated for such 
reason. 

Judgment reversed and a venire facias 
de novo awarded. — Legal InVr. 



gtgal <H$isctlfot\%. 



Lost Wills. 

The danger of admitting to probate 
copies of wills lost in the lifetime of testa- 
tors, is shown in Jamison vs. Snyder, 48 
N. W. Rep., 261. The will of Isaac 
Smith had been admitted to probate in 
Wisconsin, an alleged copy of the will 
having been offered. The time for appeal 
from the order of the county court admit- 
ting the will to probate was sixty days, and 
that time had long expired, when it was 
discovered that the only child of the testa- 
tor was living in California. She resided 
in a mountainous district, away from 
friends, and where she could not obtain 
legal advice, and was ignorant of what was 
being done in the settlement of her father's 
estate until the time for taking an appeal 
had expired. If the testator died intes- 
tate, she would be entitled to the whole 
estate subject to the rights of her mother. 
The copy of the will which was admitted 
to probate was obtained from the memo- 
randa of the lawyer who drew the original. 
The daughter, when she finally appeared 
in the case, showed that her father was a 
careful man in keeping his papers, and had 
a large number of notes, mortgages, and 
other valuable papers in his possession. 
The original will was not found among 
tbem, nor elsewhere, and there was proof 
that the testator had stated that he had 
destroyed the will or had made another 



disposition of his property. The Supreme 
Court of Wisconsin, in considering an ap- 
plication to allow an appeal from the order 
admitting the alleged will to probato, 
although the time for appeal had expired, 
said that it waa certainly strange, if he had 
not intentionally destroyed the will, that it 
was not found among his papers, and held 
that it was an abuse of discretion on the 
part of the Circuit Court in not allowing 
the appeal as asked, so that the question 
as to whether or not the original will* was 
destroyed by the testator could undergo 
further examination and inquiry. 

The rule as to wills lost or destroyed in 
the lifetime of the testator, is laid down in 
appeal of Dcaves, 21 Atl. Rep., 395, 
where the Supreme Court of Pennsylvania 
considers an attempt to probate a will al- 
leged to have been so lost. The Court 
say 8: "It is an admitted fact that the will, 
which it was alleged the testator had exe- 
cuted, was lost or destroyed in his lifetime, 
and that its loss was known to him months 
before his death. There was proof of his 
declarations that he intended to make an- 
other will, possibly containing the same 
provisions, but he never did so. Knowing 
that he had no will, he declined or ne- 
glected to make one. From this a pre- 
sumption of revocation may fairly be in- 
ferred. * * * The proof should be very 
clear to probate a lost will, especially when 
it is attempted to be set up, in part at least, 
by the testimony of interested witnesses." 
The decision did not rest on the insuffici- 
ency of the evidence to establish the will, 
but on the probability that the testator had 
intentionally destroyed the will. — The Sur- 
rogate. 



Scene, a court room. Time, 1890. 

Judge. Your age ? 

Lady witness. Thirty years. 

Judge (incredulously). You will have 
some difficulty in proving that. 

Lady witness (excitedly). You'll find 
it hard to prove the contrary as the church 
register which contained the entry of my 
birth was burned in the year 1845. 

Green Bag. 
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O. C. OP LANCASTER COUNTY. 
In re Estate of Bey. Samuel Good, dec'd. 
Decedents* estates — Attachment execu- 
tion — $300 exemption — Assignment of 
by defendant to third party — Act of 
April 9, 1849, P. L. y 6S8. 

A defendant in an attachment execution who 
ha* claimed his $800 exemption but afterwards 
assigned it, can not reolaim it on the ground that 
bis assignment of it was illegal, as the assign- 
ment will be considered as an abandonment of his 
claim, even though the assignees withdraw their 
claim to it. 

A defendant in an attachment execution 
cannot claim his $800 exemption which he 
had before claimed and retained on his as- 
signment for the benefit of creditors, the at- 
tachment creditor having participated in the 
distribution of the assigned estate, and the fund 
now attached not having been then available. 

Exceptions to report of auditor. 

B. F. Davis, for exceptions. 

J. Hay Brown and Wm. D. Weaver, 
contra. 

The report of A. W. Snader, Esq., the 
auditor appointed by the court to distribute 
this estate, contains inter alia the follow- 
ing: 

Attachments ad lev. deb. were issued in 
the Court of Common Pleas of Lancaster 
County to February Term 1886, Nos. 9, 
10 and 38, against John G. Good, defend- 
ant, and Samuel B. Foltz, Esq., and Isaac 
Weaver, executors of the last will and tes- 
tament of Rev. Samuel Good, deceased, 
garnishees, by Samuel M. Sauder and 
Samuel G. Souder, judgment creditors of 
said John G. Good (one of the children 
and legatees of testator) to satisfy the 
judgments of April Terra 1884, Nos. 500 
and 501. Soon after the issuing? of said 
attachments John G. Good, the defendant 
in the judgments, appeared January 29, 
1886, and claimed the benefit of the ex 
emption law of April 9th, 1849. On July 



29th, 1886, a transfer of said claim in 
writing signed by said defendant, dated 
July 28,1886, to Levi Sensenig, George R. 
Sensenig and Andrew F. Frantz, was filed 
to February Term 1886, No. 10, in the 
Prothonotary's Office. (See paper marked: 
A. W. S. No. 4.) 

This fund ($300 exemption) through 
their respective counsel was claimed by 
three parties, viz: by John G. Good tho 
debtor, by Levi Sensenig, Geo. R. Sense- 
nig and Andrew F. Frantz, by virtue of 
transfer above referred to, and by Samuel 
M. Sauder and Samuel G. Souder, the 
plaintiffs in the judgments to April Term, 
1884, Nos. 500 and 501, at whose in- 
stance the attachments were issued. 

No argument was presented to your au- 
ditor by counsel for the defendant in the 
judgment above referred to, nor reason 
given why the said fund should be awarded 
to him in the face of his transfer to Sense- 
nig et al. % beyond the intimation that it 
was not transferable. 

Counsel for the attaching creditor^ of- 
fered in evidence schedule of exempt prop, 
erty to the amount of $300, filed in Pro- 
thonotary's Office, September 17, 1884 
(See Trust Book, No. 10, page 216), 
which said debtor claimed and retained out 
of his assigned estate, he having made 
an assignment for the benefit of his credi- 
tors. At the time the said $300 worth of 
property was appraised to said debtor the 
judgment above referred to was entered, 
and a lien on his real estate and partici- 
pated in the distribution thereof. 

Counsel for the attaching creditors ar- 
gues that a defendant in an attachment 
cannot claim the $300 exemption more 
than once against the same judgment, nor 
can he claim it more than once if at the 
first time he made his claim the fund now 
attached was not available and the prop- 
erty at that time exempted is not now at- 
tached ; and cited Vogelsong vs. Beltz- 
hoover, 9 P. F. Smith, page 57. 

Counsel for transferees contend that 
the fact that said debtor claimed and re- 
tained $300 worth of property in his as- 
signed estate on September 13, 1884, as 
appears by schedule above referred to 
does not prejudice his right to the benefit 
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of the $300 exemption against the attach- 
ments to February T , l«8t>, No8. 9, 10 
and 38, and cite Strou*s' Exors. vs. 
Becker, 2 Wright, page 190; Bowyer's 
Appeal, 9 Harris, 214; Knapp vs. Drake, 
11 Harris, 489; Line's Appeal, 2 Gram, 
197. 

The transfer is not disputed. It is 
under seal and is for value received. To 
.whom does the fund belong ? 

The law of April 9, 1849, allowing a 
defendant to retain $300 worth of his 
property and exempting it from levy and 
eale, was intended for the debtor to keep 
himself and family from want and is not 
transferable. He may if he will retain 
it, but if he declines it or attempts to give 
it to others, it remains in the general fund 
to be distributed like the rest of his prop- 
erty. In Bowyer's appeal, 9 Harris, on 
page 214, the Supreme Court say : " An 
assignment of a debtor's right (to the ex 
emption) is pro tanto an abandonment of it. 
He must make his claim, if he makes it at 
all, in good faith, to carry out the very 
purpose of the law and no other. All 
transfers and all waivers of his right 
whether express or implied enure to the 
benefit of his ereditors in the proper order 
6f their liens, Whatever he does not claim 
for himself or his family he leaves in the 
general fund under the control of the Court 
to be distributed among those who are leg- 
ally entitled to it: and such distribution is 
not to be regulated by any wish of his, no 
matter in what form he may choose to ex- 
press it." According to the ruling of the 
Supreme Court in Bowyer's appeal above 
sited and referred to, your auditor deems 
it unnecessary to consider the proposition 
submitted by counsel for attaching credi- 
tor — that debtor having retained $300 
worth of property under his assignment, he 
cannot now claim it against the attach- 
ments. He did claim it, and abandoned it 
by his transfer. He cannot select any one 
else to receive it and thereby give advan- 
tage to one creditor over another contrary 
to the statutes of distribution. The audi- 
tor after examining all the cases cited and 
the argument of counsel concludes that the 
share of John G. Good ought to be awarded 
to Samuel M. Sauder and Samuel G. 



Souder the attaching creditors, towards sat- 
isfying the judgments to April Term 1884, 
Nos. 500 and 501, without regard to the 
claim made by the debtor for his exemp- 
tion ; the same as though no such claim had 
ever been made. 

* * * * 

On October 17, 1887, on motion of J. 
Hay Brown, Esq., attorney for Levi Sen- 
senig et al. t the Court direct the auditor to 
again withhold his report, and suggest that 
transferees of the exemption claimed by 
John G. Good file with the auditor a cer- 
tificate from the Prothonotary that said 
claim is withdrawn. Same day certificate 
filed with auditor and Saturday, October 
22, 1887, at 2 o'clock p. m., agreed upon 
by counsel concerned for re-argument be- 
fore auditor. (See minutes of audit). 

The question now presented to the au- 
ditor is, does the withdrawal of the trans- 
feree's claim to the exemption restore the 
fund (the $300 exemption) to the defend- 
ant in the judgment? 

The auditor thinks that the defendant 
forfeited all his right to the exemption 
claimed by attempting to give it to one 
creditor to the exclusion of another (by 
his transfer), and that no act of the trans- 
ferees can restore said right to him, and 
therefore makes no change in the distri- 
bution. 

April 28, 1888. Opinion of Patter- 
son, J. 

There are two exceptions filed to the> 
auditor's report as follows : 

1st. The auditor erred in refusing to al- 
low the claim of John G. Good to the ex- 
emption law as claimed by him. 

2nd. The auditor erred in refusing to 
allow John G. Good the benefit of the 
$300 exemption law out of his share of the 
estate against attaching creditor. 

Wc have read the report of the learned 
auditor, and are of the opinion that his rul- 
ing is in accordance with the rule of the 
Supreme Court. There is no denial that 
the now claimant of the $300 as exemp- 
tion, John G. Good, had sold and trans- 
ferred that claim. If so, Bowyer's Appl. 
9 Harris 214, rules this case. The claim- 
ant transferred it and thus abandoned it* 
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The distribution of the auditor should 
stand. 

The two exceptions are dismissed, and 
the auditor's report confirmed absolutely. 



0. C. OP LANCASTER COUNTY. 
In re Estate of Catharine Myers, dec'd. 

Decedents* Estates — Wills — Interpreta- 
tion of — Legacies to children of testa- 
tor's brothers and sisters — Act of May 
6th, 18U> Pur. Dig. 1711,% 15. 

Testatrix bequeathed one sixth of her estate 
to each of her six brothers and sisters, the 
wording of the will being "and to my sister 
Esther's children one share, "and with respect to 
this share she added further, " The share apper- 
taining to [A and B, children of Esther] be in- 
vested in real estate daring their life time and 
at their death to be equally divided among their 
heirs and assigns," not mentioning C, a sister 
of A. and B., who had died before* the will was 
written leaving an illegitmate child D., who 
now claims an equal share with A. and B. 

Held, That testatrix ment to include only the 
children of the brothers and sisters living at the 
time the will was executed, aud I), was therefore 
not entitled to participate in the distribution. 

Exceptions to report of auditor. 
Wm. 2\T. Appel, for exceptions. 
H.Clay Brubaker, contra. 
Geo. Naurnan and Philip D. Baker 
for estate. 

The report of D. P. Rosenmiller, Esq. 
the auditor appointed by the court to make 
distribution, contains inter alia the follow- 

Catharine Myers, the testatrix, died 
April 29, 1885, and in her will divides her 
estate into six equal shares. She had two 
brothers and four sisters ; to the children 
of each one of whom she bequeaths a 
share. The names of these brothers and 
sisters wore as follows, viz: John and 
Jacob Sommers, Nancy Zook, Mary Stolti- 
fus, Esther Livingston and Sarah Weid- 

man. 

* * * * 

The only question presented to the au- 
ditor to pass upon is the right of Sarah 
Catharine Morefield to participate in the 
distribution of the share bequeathed to the 
children of Esther Livingston. Sarah 
Catharine Morefield is an illegitimate child 
of Sarah Livingston, deceased, who was 



one of the children of Esther Livingston. 
She was represented before the auditor by 
Wm. N. Appel, Esq., and her claim was 
resisted by H. Clay Brubaker, Esq., who 
represents the trustee of Isaac Livingston, 
one of the children of Esther Livingston. 
At the request of these gentlemen, your 
auditor incorporated their arguments, re- 
duced to writing as part of this report. 

Argument of Wm. N. Appel, Esq., 
Attorney for Claimant. 

"The item in dispute is as follows: 
* And to my sister Esther's children one 
share/ Again further on in will, testatrix 
says as follows : ' The share appertaining 
to Esther Sharp and Isaac Livingston, 
brother of Esther Sharp, be invested in 
real estate during their lifetime and at 
their death to be equally divided among 
their heirs and assigns/ * My sister 
Esther, had four children, viz: (1) Esther 
Sharp, (2) Isaac Livingston (8) Sarah 

Livingston ( ), (4) John Livingston. 

John died about 18t>3 without issue. 
Sarah died October 17, 1878, leaving one 
child (Sarah Catharine Morefield), born 
ip 1865 or 1866. The said Sarah Cathar- 
ine was an illegitimate and is the claimant. 
Catharine Myers, the testatrix, died April 
29, 1885, leaving a will dated September 
29, 1884, in which are the bequests above 
cited. 

1. Sarah Catharine Morefield claims 
the share of her mother in said legacy 
according to the provisions of Act of 
Assembly of May 6, 1844 (Purdon's Di- 
gest vol. 2, p. 1711, § 15), which pro- 
vides that no legacy made in favor of a 
brother or sister, or the children of a de- 
ceased brother or sister, where the testa- 
tor leaves no lineal descendants, shall lapse 
or become void by reason of the decease of 
the legatee in the lifetime of the testator, 
if the legatee shall leave issue surviving 
the testator, etc. This legacy is exactly 
within the wording of this act, viz: to the 
children of a deceased sister, t. e. y 'to my 
sister Esther's children.' Sarah Living- 
ston, the mother of the claimant, was one of 
the four children of * sister Esther.* The 
fact that Sarah Livingston was dead when 
the will was written (September 29, 1884), 
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in no wise changes the status of the case. 
See Winter's Appeal, 40 Pa. St. R., p. 
Ill, in which it is expressly decided that 
4 under the 2nd section of Act of 6th May, 
1844, a legacy by a testator to his sister is 
valid though she was dead when the will 
was written but left children who survived 
the testator. 9 The only possible argument 
that can be urged to take this case out of 

[>rovision8- of the Act of 1844 is that it is a 
egacy to a class, and that it comes within 
the ruling of the Supreme Court in Gross' 
Est. (10 Bar., 360) and other cases fol- 
lowing that one in which it was held that 
4 the Act of 1844 does not extend to the 
case of a legacy to a class the number of 
which is to be determined at the death of 
the testator and that only those can take 
who survive the testator. This is undoubt- 
edly the law concerning that class of cases. 
The question which presents itself now and 
indeed the vital question in this case is 
whether or not this is such a legacy to a 
class. If it is, the claimant has no case or 
claim. If it is not, we think there is no 
difficulty in the matter. Let us see. In 
this connection, and to aid us in construing 
the wording of this legacy, we refer to the 
following quoted above which follows the 
legacy in question in the will almost im- 
mediately, viz: 'The share appertaining 
to Esther Sharp and Isaac Livingston, 
brother of Esther Sharp, be invested in 
real estate during their lifetime and at 
their death to be equally divided amongst 
their heirs and assigns.' Here the testa- 
trix specifically mentions by name two of 
the members of the alleged class. In de- 
termining whether it be a class legacy or 
not the test to be applied always is whether 
if any one member of the class dies in the 
lifetime of the testator his share will go to 
the survivors or lapse, and since the Act of 
1844 go to his issue if he have any that 
survive the testator. This test is necessar- 
ily infallible. Now if Esther Sharp had 
died or if Isaac Livingston had died in the 
lifetime of the testatrix leaving issue, cer- 
tainly it must be conceded that the issue 
would take the share of the parent accord- 
ing to the Act of Assembly, even though 
Sarah Livingston and John Livingston 
(both of whom are dead), be alive at the 



death of the testatrix. The act provides 
exactly, this and gives the legacy to the 
issue in just such a case. Now if this be 
true then certainly it is not a legacy to a 
class within the ruling of the Court in 
Gross' Estate, for surely it cannot be held 
to be a class legacy as to Sarah Livingston 
and her issue and not a class when re- 
ferred to Esther Sharp and Isaac Living- 
ston and their possible issue. In other 
words, the testatrix by specifying and 
naming two of the children of her 'sis- 
ter Esther ' saved the legacy as a whole 
from being a class legacy, and not be- 
ing a class legacy the issue of any of 
the deceased children of Esther who sur- 
vive the testatrix take the share of the 
parent according to the wording and clear 
meaning of the Act of 1844. Therefore if 
by so naming two of the children she saved 
the legacy from being a class legacy as to 
them, certainly it is not a class legacy at 
all, and the claimant, the child of Sarah 
Livingston, takes the share of its mother 
who died in the lifetime of the testator, ac- 
cording to the clear intent and meaning of 
the Act of 1844 as expounded in Winter's 
Appeal above cited and Williaas vs. Neff 
(52 Pa. St., 833), in which there was a 
legacy to * my sons A, B, C, D, in which 
D died in lifetime of testator, leaving a 
child, held not to be a class. This is eited 
to show that naming them takes it out of 
the class of class legacies. See also May's 
Appeal (5 Wright, 522,) in which the rea- 
soning sustains this view in which at* alter- 
native gift will take effect if the first lega- 
tee die even in the lifetime of the testator. 
See Schieffelin vs Kessler (5 Rawle 115, 
see Opinion 118). 

"2. The legacy not being to a class but 
to the children individually, our position i» 
that under the law the claimant takes the 
share which her mother would have taken 
had she lived, according to the Act of 
1844, and that the second clause only re- 
lates to the portions of the share coming to 
Esther Sharp and Isaac Livingston. 

"(a) The word * children* in law em* 
braces the dead as well as the living 
whenever it is not a legacy to a class. 

"(b) The policy of the law is against 
disinheriting — and the mere non-mention 
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of one of the children is not an exclusion — 
an intention to exclude is usually shown by 
the giving of a nominal legacy. After the 
use of the word children in this will Sarah 
Livingston the mother of claimant, and one 
of 'Sister Esther's children/ cannot be 
excluded by inference — by an explanatory 
clause. 

u (c) The intention of the testatrix must 
be drawn from the legal effect of the words 
she used in the will — particularly technical 
words such as 'children.' Such legal 
construction frequently defeats the clearest 
intention of a testator, for example the well 
defined law in construing the rule in 
Shelly'8 case (the second clause of will in 
question an example.) 

"8. It is admitted by counsel on the 
other side that if the mother, Sarah Living- 
ston, could have taken a share of this legacy 
bad she been living at the death of the tes- 
tatrix, the claimant (the illegitimate off- 
spring of Sarah Livingston') will take her 
share according to the act of 1855 relating 
to illegitimates. It is conceded that the 
claimant stands in exactly the same position 
as that of her mother, as if she were a legi- 
timate child." 

Argument of H. Clay Brubaker, Esq., 

OPPOSING CLAIM. 

"The portion of the will in dispute and 
for construction reads thus, ' and to my 
sister Esther's children one share.' The 
children of Esther living at the date of the 
will are Esther Sharp and Isaac Living- 
ston. Sarah Livingston, another child 
died long before the will was executed, 
leaving surviving her an illegitimate child, 
by name Sarah Catharine Morefield, who 
claims her mother's interest under this 
will, if her mother is a legatee. The tes- 
tatrix makes six distiuet shares. In the 
explanatory clause she expressly refers to 
the one of the six shares which is given to 
4 my sister Esther's children.' 

"As counsel for the trustee of Isaac 
Livingston, I contend : 

"1st. That under the rule of construe 
tion of wills, the will in question must be 
interpreted from its four corners. 

"2d. This will shows on its face that 
testatrix meant to include the children of 



her sister Esther living at the time of the 
execution of said will, and those only, as 
clearly appears by the clause immediately 
following the said bequest, to wit : 

"The share appertaining to Esther Sharp 
and Isaac Livingston, brother of Esther 
Sharp, be invested in real estate during 
their lifetime and at their death to be 
equally divided amongst their heirs and 
assigns.' This clause it will be seen is an 
explanatory one. It shows how the full 
share is to be invested. If testatrix had 
intended to include Sarah Livingston she 
would not have expressly referred to thie 
bequest in the explanatory clause as ' the 
share ' of Esther Sharp and Isaac Living- 
ston, etc. Nothing can be clearer than 
that such was the intent of the testator^ 
If this view is correct, Sarah Catharine 
Morefield, the natural child of Sarah Liv- 
ingston, has no interest in this distribu- 
tion." 

Your auditor adopts the construction put 
upon the will by Mr. Brubaker, for the 
reasons set forth in his argument, and dis- 
allows the claim of Sarah Catharine More- 
field. The share bequeathed to the testa- 
trix's sister Esther's children will be 
awarded by your auditor to Esther Sharp 
and Isaac Livingston, to be invested as 
provided in the will of the Testatrix. 

August 18, 1888. Opinion by Patter- 
son, J. 

The exceptions are four in number 
but all relate to the same question, vis: 
"That the auditor erred in not allowing 
the claim of Sarah Catharine Morefield" — 
her claim in the distribution. 

Looking at the question in dispute, and 
recognizing the rule that the will of a tes- 
tator is the law of his estate, the disposi- 
tion of property or legacy of " one share " 
to my sister Esther's children in the will 
should be considered in conjunction with 
any and all clauses of the will having- 
relation to the said legacy in order to 
discover the intention of the testatrix as 
well as the definite object or objects of her 
bounty. For that purpose the employ- 
ment of the subsequent clause, following 
the direct bequest of "one share to my 
sister Esther's children" vis: "the share 
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appertaining to Esther Sharp and Isaac 
Livingston be invested in real estate dur- 
ing their lifetime and at their death to be 
equally divided among their heirs and as- 
signs," we think aids in determining the 
intention of the testatrix— that she in- 
tended to make Esther and Isaac, then liv- 
ing, the sole legatees of one share. In 
the interpretation of wills, if the intention 
of the testator is disclosed by any part or 
fragment thereof, the law makes that ex- 
position the prevailing one. 

We are of the opinion that the auditor's 
construction of the portion of the will in 
dispute is the proper one. 

All the exceptions are dismissed, and the 
report of the auditor is confirmed abso- 
lutely. 



Quarter £e&&ion$. 



Q. 8. OF SNYDER CO. 
Selinsgrove Boad. 

Highways — Roads and streets — Bor- 
oughs — Private roads — Jurisdiction of 
Quarter Sessions — Borough authorities 
—Acts of June 13, 1836 , and April 
3, 1861. 

While the borough authorities alone have 
power to open a public alley in a borough in- 
corporated under the borough Act of 1851, the 
jurisdiction to open a private road or alley in 
such borough is vented in the Quarter Sessions, 
under the Act of 1886. 

Rule to show cause why viewers should 
not be appointed to lay out a private road 
in the borough of Selinsgrove. 

Chas. Hower and C. S. Wolfe, for pe- 
titioners. 

A. W. Potter 9 contra. 

July 24, 1890. Opinion by Bucher, 
P. J. 

W. J. Haines presented his petition to 
February Session last past for the appoint- 
ment of viewers to lay out a private road 
from the rear part of his lot and dwelling 
in the borough of Selinsgrove across a 
small piece of ground belonging to Amos 
Stetler, to a point in the public alley ex- 
tending from Sassafras street southwardly I 



to lot of John L. Cooper. The court, 
being uncertain as to the jurisdiction of the 
Quarter Sessions, granted a rule to show 
cause why viewers should not be appointed 
as prayed for in the petition. Amos Stet- 
ler, over whose land the proposed private 
road was to pass, filed an answer to the 
rule, in which his counsel, Messrs. Hower 
and Wolfe, simply denied the jurisdiction 
of the Court to appoint the viewers. This 
raises the question for solution. 

Selinsgrove was originally incorporated 
as a borough by legislative enactment, but 
became subject to the general borough law 
of 1851 on Sept. 23, 1863. 

The question now is, has, the Quarter Ses- 
sions jurisdiction to appoint viewers to lay 
out a private road in a borough, incorpo- 
rated under the general borough law of 
1851 ? The Act of April 3, 1851, defines 
the powers of municipal corporations incor- 
porated into boroughs. Section 2d of the 
Act provides that the borough authorities 
may survey, lay out, enact and ordain such 
roads, streets, lanes, alleys, courts and 
common sewers as they may deem neces- 
sary, and to provide for, enact and ordain 
the widening and straightening and con- 
venient use thereof. The same section of 
the Act, P. L. 1851, p. 321, iv, repeats 
the above-defined powers and expresses the 
authority as a power "to regulate the 
roads, streets, lanes, alleys, courts and 
common sewers, public squares, common 
grounds, Footwalks, pavements, gutters, 
culverts and drains, and the heights, grades, 
widths, slopes and forms thereof," etc. 
Nowhere arp private roads mentioned, so 
as to leave it as a matter of inference that 
the expression " to survey, lay out, enact 
and ordain such roads, streets, lanes, alleys, 
etc.," covered and included private roads 
and alleys. Where an inferior tribunal 
created by statute is invested with powers, 
so that its authority is purely statutory, it 
is only powers expressly conferred that 
are granted, and what is not expressly or 
necessarily given is retained. Now, the 
power to lay out a private way has been 
expressly conferred upon the court of 
Quarter Sessions by the Act of June 18, 
1836, v 11, 2 Purd., p. 1499, pi. 21, and 
it has the machinery to ascertain the ne- 
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eessity for the road, the valuing of the 
damages, if laid out, and the injury as done 
to the owner of the land so taken for the 
use of another. The 27 th section of the 
borough Act of 1851, P. L. 1851, p. 327, 
pi. iv, declares that such streets, lanes and 
alleys, " when duly opened according to 
law or by agreement of the parties, are 
hereby declared public highways, over 
which the corporation shall exercise juris- 
diction**' etc. The Act of 1836, supra, 
declares that private roads shall be paid 
for by the party at whoee request they 
were granted, and they too must open, 
fence and keep them in repair; and the 
municipal authorities hare no control over 
them whatever. Prior to the Act of 1851, 
the Quarter Sessions had power and juris- 
diction to lay out public streets, lanes and 
alleys in boroughs ; Borough Act of 1834 ; 
Mewville road, 8 Watts, 176 ; Sharrett's 
Road, 8 Pa., 89 ; Mercer Road, 14 S. & R., 
447. 

Notwithstanding the general borough 
law of 1851, the general road law of 1836 
applies to boroughs in all particulars, save 
where the provisions of the latter are re- 
pealed or supplied by the former : Parkes 
Wg Borough Streets, 4 P. C. C. R M 273; 
Somerset and Stoystown Road, 74 Pa., 61 ; 
Ridge Avenue, 99 Pa., 469. 

It seems, from this, that a private way 
remains under the jurisdiction of the Court 
of Quarter Sessions, as heretofore, and that, 
when such way is sought within the limits 
of a borough organized under the Act of 
1851, the Quarter Sessions alone has juris- 
diction to appoint viewers. It is clear 
that, under the express provisions of the 
borough Act and the decisions (South 
Chester Road, 80 Pa., 370 ; Somerset and 
Stoystown Road, 74 Pa., 61; Osage Street, 
90 Pa., 114) exclusive jurisdiction is in the 
borough authorities as to public highways ; 
still, as there is no power conferred upon 
such authorities as to private ways what- 
soever, it follows that, as to such private 
ways, jurisdiction is vested in the Court of 
Quarter Sessions exclusively. 

The rule is made absolute, and George B. 
Benfer, John M. Hoffman and John Hep- 
ner are. appointed viewers as prayed for in 
the petition. — Pa. C. C. R. 



&8*t Mteutiitng' 



Injury to Wife— Right of Husband to Sue. 

In Skoglund vs. Minneapolis St. Rwy. 
Co., Supreme Court of Minnesota, Febru- 
ary 18, 1891, plaintiff and his wife were 
at the same time injured in their persons 
by the same alleged act of negligence of 
the defendant. Held, that a recovery by 
plaintiff for the injury to his person is no 
bar to an action by him to recover for loss 
of the society and services of his wife, and 
for expenses in effecting her cure, caused 
by the injury to her. The court said: 

u We think the decision of the court be* 
low was erroneous, because one action was 
to recover for an injury to what was termed 
the absolute rights of plaintiff, and die 
other for injury to his relative rights, of 
rights he possessed by reason of his rela* 
tion to his wife, but because his right ts 
recover in this case will depend on a differ* 
ent state of facts from those which would 
sustain a recovery in the other case. In 
the action for injury to himself, all he 
needed to show in order to recover nominal 
damages at least, was the negligence of the 
defendant, and the consequent injury to 
himself. But proof of the negligence and 
injury to the wife would not sustain the 
husband's action in this case. The cause 
of action which those facts alone show be- 
longs to the wife. Those facts go to make 
up the husband's cause of action, but alone 
they are not enough. In addition to them 
there must exist the fact that by reason erf 
the injury so caused he has been deprived 
of her society or services, or has been put 
to expense. Such loss is of the substance 
of his cause of action. As said in Todd v. 
Bedford, 11 Mod., 265: 4 Husband and 
wife cannot join in assault and battery per 
quod consortium amisit, for the per quod 
in such case is the gist of the action. 9 In 
other words, the gist of the husband's cause 
of action on account of an injury to his wife 
is not the injury itself, but the consequence 
of the injury in depriving him of his com- 
mon law right to her society or services, 
or imposing on him the common law duty 
to care for her. A case can easily be im- 
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agined where, for an injury to her person, 
a cause of action — a technical cause of 
action at least — would instantly accrue to 
the wife, but where none would ever accrue 
to the husband, for the reason that none of 
the above injurious consequences to his re- 
lative rights would follow. Where a cause 
of action arises from a wrongful injury, it 
arises at once ; and in such case the subse- 
quently ascertained or developed conse- 
quences of the injury are items that might 
exist without them. But in an action by 
a husband on account of an injury to his 
wife, the consequences of loss of her society 
and services are not items of damages per- 
taining to an already existing cause of 
action, or to a cause of action that might 
exist without them, but they are essential 
to the cause of action itself, which cannot 
arise until such consequences have followed 
the injury. If it could be said that the 
plaintiff's cause of action in his first action 
arose upon negligence alone, then all the 
injurious consequences of that negligence, 
the injury to the person, the loss of his 
wife's society and services, caused by the 
injury to her person, might be regarded as 
items of damages in that cause of action. 
But no cause of action could accrue upon 
the negligence alone. That cause of action 
accrued only upon injury to his person 
caused by the negligence, and when they 
concurred, his cause of action was complete. 
The loss of his wife's services had no con- 
nection with that injury. That cause of 
action was not a consequence of it. His 
right to recover for such loss was indepen- 
dent, and would have existed had that 
cause of action not accrued. We have 
been able to find but two cases in the 
United States analogous to this. In Rail- 
road Co. vs. Chester, 57 Ind., 297, the 
plaintiff had joined in one count a cause of 
action for an injury to himself with a claim 
for damages for loss of services of his wife, 
and for expenses in healing injuries to his 
child, the three having been injured at the 
same time by the same negligence of defen- 
dant. On defendant's motion to require 
plaintiff to. state the separate claims for 
damage in separate counts and paragraphs, 
the Supreme Court held the motion prop- 
erly denied, saying: 4 It seems to us * * * 



they would really constitute but one cause 
of action.' Town of Newberry v. Rail- 
road Co., 25 Vt., 377, was an action 
by the town to recover damages it had 
been compelled to pay for an injury to 
the person caused by a defect in a high 
way which, as between it and the town, 
defendant was under a duty to keep 
in repair. Husband and wife were at the 
same time injured in consequence of the 
defect. The husband sued the town for 
the injury to himself, recovered judgment, 
which the town paid, and sued and recov- 
ered against defendant for that. The hus- 
band also sued the town and recovered 
judgment on account of .the injury to his 
wife, and the town paid it, and sued de- 
fendant for it. The defendant pleaded in 
bar the former recovery against it 
Speaking of the recovery against the 
'town on account of the injury to his wife, 
in reference to the recovery for injury to 
the husband, the court, Redfield, C. J., 
said : 4 for it is as much a distinct matter 
as if the persons had been strangers to 
each other, and as much, I think, as if the 
persons had been injured at different times, 
by reason of the same neglect of defend- 
ant..* The two cases seem directly opposed 
to each other, though neither is particu- 
larly satisfactory as an authority. So far 
as they determine the question here in- 
volved, the latter is more consistent with 
principle." See 11 Am. & Eng. Encyc. 
of Law, 1015s. — Albany Law Journal. 



Judge: "You say a Montana man drew 
on you for nine hundred dollars?" 

Prisoner : u Yes he drew his revolver 
Light. 



on me. 



Judge Duffy : " And you saw the pris- 
oner strike the complainant ? " 

Witness: "Yes, your honor." 

Judge : " And had he given him provo- 
cation?" 

Witness : " Why, you see, he pulled 
out a roil of bills." 

Judge : " And you mean to say the 
prisoner struck him for that ? " 

Witness: "Well, he struck him for 
some of it." — Green Bag. 
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O. C. OP LANCASTER COUNTY, 
In re Estate of Mary E. Marsh, dec'd. 
Married women — Improvement of sepa- 
rate estate — Money expended for — 
When recoverable— Mechanics 9 liens 
against married woman* s property — 
When will be sustained — What auditor 
distributing estate cannot pass upon. 

A creamery building erected by a married 
woman on her property is a reasonably, neces- 
sary improvement, and a mechanic's lien filed 
against said building will be sustained, and 
money expended at her request in erecting Baid 
building may be recovered from her estate. 

An auditor distributing the proceeds of the 
sale of the real estate of a decedent married 
woman, can only consider the claims of those 
who olaim through the decedent, and can not 
pass upon the question as to whether the real 
estate could be considered as her separate prop- 
erty, she having purchased it entirely with bor- 
rowed money. 

The proceeds of the sale of the real estate of 
the decedent, a married woman, were claimed 
before the auditor by a mechanic's lien creditor, 
by her father's assignee for the benefit of cred- 
itors, and by her children. The evidence 
showed that she had bought the property, 
giving a mortgage for the whole of the pur- 
chase money, and her husband and father at her 
request had built on it a oreamery which was 
run by them. The husband afterwards trans- 
ferred all his interest in the firm to the father, 
who subsequently made an assignment. 

Held, that the mechanic's lien should be first 
paid, and the' balance awarded to the assigned 
estate of decedent's father. 

Exceptions to report of auditor. 

Hon. Marriott Brosius, Thos. Whitson 
and W. IT. Roland, for exceptions. 
W. T. Brown, for estate. 

The report of W. F. Beyer, Esq., the 
auditor appointed by the Court to pass 
upon the exceptions and distribute the bal- 
ance, contains, inter alia, the following : 

The claim of the assignee of Emmor 
Smedley to the sum of $1897.15 as per ac- 
count is resisted on the ground that Smed- 



ley and Marsh were volunteers who bnilt 
on Mrs. Marsh's land, erecting buildings 
that were not necessaries in a legal sense, 
and without a promise of repayment on her 
part, and that therefore the whole net bal- 
ance above the purchase money mortgage 
and expenses must be awarded to the 
guardian of her minor children. 

It was argued that Mrs. Marsh never 
really owned this property as against her 
husband's creditors, there being no evidence 
that she ever had a separate estate, but on 
the contrary that she purchased the real 
estate entirely on credit, giving a mortgage 
for the whole purchase money. 

If a married woman has a separate 
estate its profits are hers, though the lab- 
ors of the husband mingle in their produc- 
tion. This is true of real estate; Rush vs. 
Vought, 5 P. F. Smith, 487, and also of 
personal estate, Brown vs. Pendleton, 10 
P. F. S., 419. 

But where a wife has no separate estate, 
if she purchase with borrowed money or 
on credit, the property belongs to her hus- 
band— Bucher vs. Ream 18 P. F. S., 426. 

Where the sheriffs vendee of a farm con- 
veyed it to the wife of the defendant in 
the execution, and other creditors of the 
husband sold it a second time, it was held 
that the vendee at the second sheriff's sale 
could recover in ejectment. Baringer vs. 
Stiver, 13 Wright, 181. 

The auditor is of opinion that he cannot 
inquire whether this property was or was 
not the estate of the decedent. It is here 
as her estate, and must be distributed to 
persons claiming through decedent as cred- 
itors, legatees, or next of kin. Hamor's 
Estate, 1 Chester Co., 819; McBride's ap- 
peal, 22 P. F. Smith, 480. 

D. M. Boffenmyer asks that the adminis- 
trator be surcharged with the amount of the 
lien filed by him on October 27, 1884, for 
lumber and materials furnished as per lien 
filed and entered in M. L. D., No. 4, p. 
455. This is resisted by the guardian of 
decedent's children, who claims the entire 
net fund. 

No objection is made to the form of this 
lien, but as claimant must prove on the 
trial all the requisites of a valid lien, it is 
argued that his proof fails on two points: 
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1st. That the repairs and improvements 
were necessary for the preservation and en- 
joyment of decedent's estate. 2d. That the 
materials were furnished at her instance 
and request and on her promise topay. 

On these points J. P. Ambler testified 
(see minutes, page 14 (foot), 158) that 
the repairs and improvements were neces- 
sary for the comfort and enjoyment of her 
estate. That Mrs. Marsh told him the 
day she bought the property, " That they 
were going on to put up a creamery and 
get ready for making butter. That they 
would make a shift with the Station House 
to live in till such a time as they could put 
up a house. She said : we would make 
the improvements. Enos W. Marsh was 
present. She and I often talked about it. 
She said they were going to move there 
and that Smedley and Marsh were to put 
the improvements on the property. She 
and her husband moved there and lived 
there while the work was being done. 
Some of it was done before they moved — 
balance after." 

On cross examination Mr. Ambler stated 
what repairs were made to the dwelling 
and other buildings aside from the cream- 
ery, and stated that these were necessary 
for comfort and enjoyment. 

Thomas P. King testified that the im- 
provements were necessary — that Mrs. 
Marsh saw them being made and that he 
saw her looking at them. Both Mr. 
Ambler and Mr. King admitted that when 
they said the creamery building and fix- 
tures were necessary, they meant neces- 
sary for a creamery. 

Counsel for guardian allege that by no 
reasonable construction can a creamery be 
considered as necessary for the enjoyment 
of a married woman's estate. 

The married woman's Act of 1848, Pur- 
don's Digest, 1150, pi. 13, provides that : 
" Every species and description of prop- 
erty " * * "shall be owned, used and 
enjoyed by such married woman as her 
own separate estate." Under this clause 
it has been held that the right to " own, 
use and enjoy " carries with it the right so 
make necessary repairs and improvements 
by necessary implication, but that where 
the necessity ends, there ends the power. 



Kuhns vs. Turnley, 6 Norris, 497. 

If a married woman own building lots, 
or a dwelling with a large side lot in a 
city, it will hardly be doubted but that she 
may improvo the same by the erection of 
houses, and that these houses may be prop- 
erly subject to mechanics' liens. If one 
married woman may erect houses as a 
necessary means of obtaining an income 
from her real estate, why may not another, 
owning a R. R. station and lot of ground, 
erect a creamery for the same purpose ? 

It is not pretended that Mrs. Marsh or- 
dered this lumber from claimant in personor 
that she ever saw him or wrote to him con- 
cerning it. Enos W. Marsh made the pur- 
chase, Mr. Boffenmyer having first ascer- 
tained that she held the deed for the prop- 
erty, and charging it to her on his books. 
While the testimony is meager, we think 
there is sufficient in that of Messrs Ambler 
and King, quoted in part on page 5, to 
show that Smedley and Marsh were deced- 
ent's duly authorized agents in the matter 
of these improvements, and that as the ma- 
terials were used with her knowledge and 
assent and were reasonably necessary, the 
law will imply a promise to pay and give a 
lien for the materials. 

The Auditor therefore, under the author- 
ity of Einstein vs. Jamison, 14 Norris, 403, 
directs that this lien be paid, and surchar- 
ges the administrator with its amount. 

The administrator is also surcharged 
with bills of the New Era for advertising 
sale of real estate, amounting to $10.60. 

The right of Emmor Smedley's, as- 
signee to the balance rests on practically the 
same ground. The same testimony ap- 
plies to the firm as to the lien. They ac- 
tually made the improvements and charged 
them against decedent in their books. 
(See transcript appended to minutes.) 
They filed no lien, but this was unneces- 
sary, as a recovery may be had in such 
cases against a married woman in a com- 
mon law action. Lippincott vs. Hopkins, 
7 P. F. 8., 328. 

There was no proof of an express con- 
tract between the firm and decedent by 
which she was to pay them for these im- 
provements, and the testimony was more 
meagre than is usual in such cases, making 
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our conclusions by no means free from doubt. 
Few married women would, under any cir- 
cumstances, make a formal contract with 
their husbands and fathers. That there was 
an informal understanding between the firm 
and decedent, we think is fairly shown by 
the testimony. This coupled with the fact 
that decedent lived on the premises and saw 
the work progressing day by day. is suf- 
ficient " knowledge and assent " on her part 
under Einstein vs. Jamison (supra), for the 
law to imply a promise to pay. 

The auditor made distribution accord- 
ingly. 

August 14, 1886. Opinion by Living- 
ston, J. 

On August 22, 1885, J. T. Townsend, 
the administrator of the estate of Mary E. 
Marsh, late of Fulton township, in the 
•county of Lancaster, deceased, filed his ac- 
count on the estate of said decedent, in 
the Register's office at Lancaster, which on 
September 21, 1885, was presented to, 
and confirmed nisi by the Orphans' Court 
of Lancaster county. In this account he 
charges himself with moneys received, be- 
ing wholly proceeds of sales of real estate, 
amounting to the sum of $3656.00, 
and asks credit for payments made 
amounting to the sum of $3656.00, the 
last item being " Paid E. Smedley's as- 
eiguee on account of claim, $1897.15. 

To the payment of this claim exceptions 
were taken and filed, and also to the ac- 
countant's not paying the mechanic's lien 
"filed by D. M. feoffenmyer against the es- 
tate of said Mary E. Marsh. 

By agreement of counsel for all parties 
interested, an auditor was appointed to 
pass upon the exceptions filed and to make 
distribution of the balance in the hands of 
the accountant. 

The Auditor presented his report, which 
was read and confirmed nisi on the 20th 
day of March, 1886, to which report ex- 
ceptions have been filed, and are now for 
our consideration. 

The exceptions are : 

1. The Auditor erred in dismissing the 
exceptions to the credit of $1897.15 taken 
by the accountant as paid to the assignee 
-of E. Smedley, and in not surcharging the 
accountant with the same. 



2. The Auditor erred in allowing the me- 
chanic's lien filed by D. M. Boffenmyer 
against the real estate of Mary E. Marsh. 

3. The Auditor erred in not awarding 
the net balance of the estate after deduct- 
ing costs of audit, to the guardian of the 
the minor children of Mary Edith Marsh. 

The learned Auditor has found as facts : 

1st, that Mary E. Marsh, at the time of 

her decease, was a married woman, the 

wife of Enos W. Marsh, and a daughter of 

Emmor Smedley. 

2. That her huband and father for a 
number of years composed the firm of 
Smedley and Marsh. 

3. That in the spring of 1884, she and 
her husband called on J. P. Ambler, from 
whom she purchased a tract of 4 acres 63 
perches of land at Goshen Station, for 
$1500, and that she received a deed for 
said tract on June 2, 1884, she giving Mr. 
Ambler a mortgage on the same day for 
the entire purchase money. 

4. That she purchased this property 
with the intention of erecting a creamery 
thereon and manufacturing butter, and that 
soon after the purchase Smedley & Marsh 
erected a creamery and made other im- 
provements thereon, the total cost of which 
exceeded three thousand dollars. 

5. That decedent and her husband lived 
on the property from soon after these im- 
provements were commenced until her 
death in September, 1884. 

6. That in the beginning of February, 
1885, Enos W. Marsh transferred all his 
right, title and interest in the firm of 
Smedley & Marsh, to Emmor Smedley, 
who afterwards on February 13, 1885. 
made an assignment to Jos. S. Townsend, 
in trust for the benefit of his creditors. 

7. That Jos. S. Townsend, administrator 
of Mary E. Marsh, sold her said real estate 
under an order of the Orphans' Court for 
the payment of her debts, for the sum of 
$3656, out of which he paid the purchase 
money, mortgage and interest, and expenses 
of settling her estate, leaving a balance of 
$1897.15, for which sum he credits him- 
self in the account, as paid to himself as 
assignee of Emmor Smedley, on account of 
the claim of Smedley & Marsh, for improve- 
ments made for decedent to her estate. 
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The fund here arises from the sale of 
real estate of Mary E. Marsh, deceased, 
(at the time of her decease a married 
woaian) by her administrator under an 
order of Court for payment of her debts. 

At her decease, she left a husband and 
two minor children, of whom James R. 
Marsh is guardian. 

The balance left after paying the pur- 
chase money, mortgage and expenses of 
aetttiqg the estate, $1697.15, has three 
claimants, as we have seen. 

1. D. M. Boffeamyer claims to be paid 
out of it the amount of his mechanic's lien 
with interest and costs, $181.11. 

2. The administrator ae assignee of 
Emmpr Smedley, claims the whole sum for 
the benefit of the creditors of Smedley. 

3. James R. Marsh, guardian of the 
minor children of Mary E. Marsh, claims 
the whole of spid sum for them. 

The learned auditor, upon fully review- 
ing the facts and law applicable to them, 
awarded to D. M. Bofienmyer the amount 
of bis lien, with interest aad costs, and 
aurchar-ged accountant with said sum, and 
with costs of the audit, in all $304,67. 
The balance of said $1897.15 ha awarded 
to the accountant as assignee of Emmor 
Smedley. 

The learned auditor having found from 
the evidence, as facte, that Mrs. Marsh 
purchased the property with the intention 
and for the purpose of erecting a creamery 
thereon ; that almost as soon as she ob- 
tained possession of it, the erection of a 
oreamery with the necessary appurtenance 
was commenced upon it ; that she and 
her husband moved to, and resided upon 
the premises, while the work was going on, 
buildings being erected and improvements 
made ; that she saw them as the work 
progressed, and spoke of them before work 
was commenced, and frequently while the 
work progressed, stating, that Smedley 
and Marsh were to put them up— Mr. 
Smedley being her father, and Marsh her 
husband living with her on the premises, 
ami with his partner, ordering and furnish- 
ing materials for the erection of the cream- 
ery and improvements being made op her 
property? and that those materials were 
used for the erection of the creamery, end 



improvements of her real estate; and 
finding, also (indeed, under the evidence,, 
he could not do otherwise), that the build- 
ing of the creamery and appurtenances, and 
other repairs shown to have been made and 
done, were improvements to her real estate 
rendering it more valuable, making that 
for which she was to pay $1569* worth, 
and almost as soon as fully completed; sell 
for $3666. 

Although the proofs are not so full, 
clear or strong, as we might desire them to* 
be, we think the learned auditor has com- 
mitted no error under the law as stated im 
the eases cited, in arriving ait the conclu- 
sions he has reported to the Court. 

We therefore, dismiss die exceptions and 
confirm the report of the auditor. 

Exceptions overruled and dismissed, and 
report of auditor confirmed. 



O. C. OP LANCASTER COUNTY. 

In re Estate of Daniel Kline, decU 

Decedent's estate*-* Where administrator 
mingles estate money with his eun — 
Interest — Judgment in favor af dece- 
dent against administrator— Evidence 
—Act of March $9, 1832, P. L.. 808. 

An adminfefrator, who Intermingles money of 
the estate with his own and uses it in his 
business, depositing it in his own name with his 
own money, is liable for interest thereon, no- 
matter how honest his intentions may be. 

Where there is a judgment against the ad- 
ministrator in favor of the decedent and he baa 
not had the money therefor actually in his hand* 
as administrator, but has allowed it to remain 
in his hands, he is obaigeable with interest 
thereon. 

The accountant should be charged with inter- 
est to the date of filing the auditor's report, 
only from the date when the aoeoint was con- 
firmed absolutely, and not when it was filed, the 
account not having been excepted to. 

The accountant may be called and examined 
by an adverse party as to his disposition of the 
balance shown in his account. 

Exceptions to report of auditor. 

A. J. Eberly and Wm. J). Weaver y 
for exceptions. 

The report of Owen P. Sticker, Esq., 
the auditor appointed by the Court to dis- 
tribute the balance, contains, inter alia, the 
following: 
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Jacob B. Kline, the accountant, exhibited 
his account in the register's office in Lan- 
caster, Pa., on May 10, 1884, showing a 
balance in bis hands for distribution of 
$3882.06. 

Counsel for contesting heirs asked that 
interest be added or charged to the balance 
in the accountant's hands from the filing of 
the account on May 10, 1884, because 
the accountant treated the balance as his 
own money, had it deposited in bank in bis 
own name and invested in his lands. 

Your auditor cannot open the final de- 
cree of the Orphans' Court, which fixed the 
balance absolutely on July 2, 1884. In- 
terest is a necessary incident of a judgment 
or a decree; interest on the balance in the 
bands of an administrator from the time of 
its receipt is not of course— circumstances 
may be shown by the administrator which 
would exempt him from the payment of in- 
terest — Withers appeal, 4 Harris, p, 151. 
What are the facts in this case? Has this 
accountant used the balance in his custody, 
aid has he used it in a wanner which would 
reader him liable to pay interest? 

The accountant was called and testified 
that he was a farmer and borse dealer, and 
that he has not paid out any of the balance 
to the heirs since the filing of this account, 
May 10, 1884. That a part of the money 
he had in his pocket; that some of the 
money he had in his pocket he used him- 
self ; that he mixed the money of the es- 
tate with other moneys in his pocket, and 
that he did not keep two pocket-books. 
That be had between one and two hundred 
dollars deposited in the Manheim National 
Bank in his own name, and not as ad 
minastrator, which be cheeked out during 
the summer, and used the money in his 
business, as far as he knows now, and that 
the balance he bad in his lands. He fur- 
ther testifies that he reeeived no interest 
since the filing of this account, and that he 
was ready to pay out Mrs. Leinninger's 
share on a few weeks notioe. That Abram 
would let hie stand until April, if he, the 
accountant,would pay interest. That when 
asked for Mrs. Leinninger's share about 
ten days before the meeting of the aadit, 
he demanded a refunding bond of her re- 
presentative JFvom the foregoingteatimony 



of accountant, we find that he has the bal- 
ance $3,882.06 in use since the confirma- 
tion absolute of his account, on July 2 > 
1884. 

In Parker's Estate, 14 P. F. Smith, p. 
811, the Court say, " that it was improper 
and unlawful for the accountant to mix the 
funds of the estate to any extent with his 
own, however clear it may be that it was 
without any dishonest intention of making 
gain himself— such a practice ought never 
to come before a Court without being in 
some way marked with its disapproba- 
tion." 

In Clauser's Estate, S Norris, p. 51, the 
pxeoutor had the money of the estate de- 
posited in his oivn name and used it when 
he wanted it, supposing it part of bis com- 
pensation, and he was held chargeable 
with interest on balances in his hands. Aa 
in the case before us the accountant's own 
admissions established the facts conclus- 
ively. 

In Haberman's Appeal ,6 Outerbridge, p- 
838, it is ruled that a trustee cannot be al- 
lowed to speculate with the money or 
goods of an estate. It is said that it is in 
effect the servant setting up a claim to the 
proceeds of his master's goods. 

In Rodenbach's Appeal, 6 Outerbridge, 
p. 572, is held that the fact of a debtor to 
the decedent's estate becoming administra- 
tor thereof and including his debt in the 
inventory as aa asset of the estate does not 
offset his individual relation as a debtor 
to the estate, and upon settlement of hie 
administration account, he is personally 
chargeable with interest until the debt is 
paid, or its amount was shown to be in his 
hands as administrator. In this case, 
Schuyler J. of the Court below states as a 
principle of law, u that the accountant's 
relation of debtor to the estate was not af- 
fected by the accident of his appointment 
as administrator, and that to establish pay- 
ment all he need show is that he has had 
the money actually in his possession or un- 
der his control as administrator since the 
date it is claimed to have been paid." 
This opinion was sustained. 

The acoountant appears never to have 
bad the amount of the judgment which hie 
father held against him in his bands as ad- 
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•ministrator, having testified that with the 
exception of the money of the estate in 
bank and in his pocket the balance was in 
his lands. 

From the foregoing and kindred cases, 
viz: Robinet's Appeal, 12 Casey, 174-191; 
Hess's Estate, 18 Smith, 454; Gilbert's 
Appeal, 28 Smith, 266; Norris' Appeal, 21 
Smith, 106; the general rule of law laid 
down is that a trustee who intermingles 
money of the estate with his own and uses 
it in his business, deposits money of the 
estate and checks it out in his business, 
and who uses the funds of the estate as his 
^>wn, is liable for interest, no matter how 
honest his intentions may be. There can 
be no dishonest motives imputed to this 
accountant in his use of the money of the 
estate, but he having used the funds in a 
manner forbidden by the law, your auditor 
adds interest to the balance of $3832.06 
in accountant's hands from July 2, 1884, 
to the date of the filing of this report on 
February 7, 1885, viz: $137.14, making 
the total balance for distribution among the 
heirs $3969.20. 

April 18, 1885. Opinion by Patter- 
«on, J. 

There are Jive exceptions filed to this 
report. 

Counsel for A. B. Kline (a distributee) 
files two exceptions, to wit: 

1st. The auditor erred in not surcharg- 
ing accountant, administrator, etc., with 
interest on the balance in his hands, viz. 
$3832.06, from May 10th, 1884, to Feb- 
ruary 7th, 1885. 

2d. The auditor erred in allowing to 
accountant the sum of $15 00, as compen- 
sation in attending audit, etc. 

As to 1st exception : we remark, that 
there were no exceptions taken and filed 
to the account of this administrator. 

It is asked that interest be charged — sur 
charged against accountant, from 10th of 
May, 1884, the day of exhibition of the 
account in the Register's office, to the 7th 
of February, 1885, the day the auditor's 
report was presented to Court, and con- 
firmed nisi. The auditor has charged the 
accountant with interest on the balance of 
.his aecount, from July 2d, 1884, up to the 



day this auditor's report was presented 
and confirmed nisi. 

That is all the law will enforce, and that 
could not have been done, if the whole 
fund had been on deposit by the adminis- 
trator ready for distribution. 

If that had been the disposition of the 
fund, the accountant would not be liable for 
interest during the time subsequent, that 
may be employed in controversy between 
the he ire and distributees, by auditing or 
otherwise. 

Under the facts, however, the auditor 
was right in charging interest as he did. 
Besides, when the heir demanded payment, 
and the administrator required a refunding 
bond, it was refused. 

The accountant declined payment to the 
heir, there not having been any distribu- 
tion by decree of Court. This he had a 
legal right to do. Therefore we cannot 
see how this exception can be sustained. 
It is accordingly dismissed. 

As to the 2d exception, there is no law 
for such allowance, though it is often al- 
lowed in the absence of objections. That 
exception is sustained, and the $15 will be 
added to the balance of the estate, to be 
allowed to heirs in equal proportions. 

The counsel for the accountant filed the 
following exceptions to wit : 

1st. AuditoV erred in surcharging ac- 
countant with $137 T ^j interest on moneys 
in his hands. 

2d. Auditor erred in exceeding powers 
of his commission in making distribution by 
surcharging interest and distributing the 
same. 

3d. Auditor erred in taking testimony 
of the accountant, objection having been 
made to its taking. 

The said 1st and 2d exceptions, are not 
sustainable — they are dismissed. 

As to the 8d exception we see no error. 
The accountant, was called by a party 
claiming adversely to the accountant, and 
under section 56 of Act of 29th March, 
1882, he could be called and examined. 

This exception is dismissed. 

Having considered all the exceptions, 
with the correction made as to the 2d ex- 
ception filed by counsel for A. B. Kline 
the report is absolutely confirmed. 
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C. P. NO. 1. OF ALLEGHENY CO., 

Gibson vs. Coraopolis Borough. 

Boroughs — License tax for vehicles — 
Liability of non-residents — Act of 
April 22, 1889, constitutional. 

The act of 1889 (P. L., 89) giving power to 
boroughs to levy and collect a license tax on 
vehicles used in carrying persons or property for 
pay, is constitutional. 

Aborough ordinance in posing a license tax of 
five dollars on a vehicle drawn by one horse, 
eight dollars on one drawn by two horses, and 
twelve dollars on one drawn by three or more 
horses, is not unreasonable. 

Non-residents who carry on a business by 
means of such vehicles and use the streets of 
such borough in their hauling are liable for the 
tax, except such as haul directly through the 
same, to and from points outside thereof. 

In this case the borough of Coraopolis 
brought an action of assumpsit agaist John 
Gibson, a resident of Moon township, be- 
fore a justice of the peace, to collect the 
penalty of five dollars incurred by a breach 
of an ordinance of the borough of Coraop- 
olis, providing for the licensing of hacks, 
wagons and other vehicles used in carrying 
persons or property for pay, where judg- 
ment was obtained for the amount of the 
penalty. The justice's record, which was 
certioraried by Gibson into Common Pleas 
No 1, at 12 and 13, September Term, 1891, 
was regular, showing Gibson guilty of vio- 
lating the borough ordinance, a copy of 
which was attached to and made a part of 
the record. 

The ordinance read as follows: 

An Ordinance, No. 1. — Providing for licens- 
ing the owners of hacks, wagons and other vehi- 
cles used in carrying persons or property for 

pay. 

Be it ordained and enacted by the Burgees and 
Council of the Borough of Coraopolis, and it is 
hereby ordained and enacted by authority of the 
same. 

Sec. 1. That the owner of each back, car- 
riage, omnibus, wagon, cart, dray or other vehi- 
cle used in carrying persons or property for pay, 
driving in and through any of the streets, ave- 
nues, lanes and alleys of this borough, shall, on 
or before the first Monday in May of each year, 
or before using any such vehicles in hauling for 
pay as aforesaid, call upon the borough treas- 
urer and have same numbered and registered, 



and shall pay the borough treasurer, for the use 
of the borough, the sum of five dollars for each 
and every one of the above-named vehicles, 
drawn by one horse ; eight dollars for each and 
every one drawn by two horses; and for each 
and every one drawn by three or more horses 
the sum of twelve dollars, and shall have the 
borough treasurer place upon a conspicuous part 
of such vehicles a metal plate, provided by the 
borough treasurer at the cost of said borough 
and numbered to correspond with the number 
of said vehicle, to be kept by said borough 
treasurer in a book provided for that purpose. 
Provided, that if any persons who by the provi- 
sions of this ordinance would be liable for a li- 
cense tax in any sum in the'aggregate exceeding 
twenty dollars, shall at the time of having his 
vehicles registered and numbered as herein re- 
quired, file with the borough treasurer an affi- 
davit as to his ownership of the same, and that 
certain of the said vehicles shall, during the 
year, be used alternately with those regularly 
licensed, he shall receive a metal plate for each 
of his said vehicles by paying a license tux in 
the aggregate sum of twenty dollars as above 
provided. And provided, that such owner as 
aforesaid, making only occasional trips, may 
pay the license tax of fifty cents per trip, n 
lieu of that herein provided for. And provided 
further, that this ordinance shall not apply to 
those driviug directly through said borough. 

Sec. 2. That each and every person neglect- 
ing or refusing to comply with any of the provi- 
sions hereof, shall forfeit and pay us a penalty 
the sum of five dollars for each and every of- 
fense, in addition the license tax and cost**. 

Ordained and enacted into a law in Council 
this 18th day of April, A. D. 1891. 

Attest: R. B. Kendall. 

A. D. Guy, Clerk of Council. Burgess. 

Gibson, the plaintiff in error, excepted to 
the record as follows: 

1. The ordinance on which this action 
is founded is unconstitutional, and not 
within the power of the said borough to 
enact. 

2. That said ordinance is illegal in that 
the same is unreasonable and oppressive 
and not for the common benefit of the 
community. That it is in restraint of trade, 
and imposes a burden without an apparent 
benefit. 

3. That the borough authorities have no 
jurisdiction or authority to impose this 
license tax on any but its own citizens, and 
the judgment entered in this case against a 
citizen of Moon township is void. 

For Gibson^rani Thomson, esq., cited: 
Bennet vs. Borough of Birmingham, 31 

Pa. St., 15; 
Kneeder vs. Borough of Norristown, 100 

Id., 368. 
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For the borough, W. T. Treadtoay, 
esq,, cited: 

Constitutionality of act of 1889: 

Clearfield County **. Cameron Township 
Poor District, 135 Pa. St., 86: 

State Line vs. Juniata R. R. Co., 77 
Id., 429; Id., 77: 

Butler's Appeal, 78 Id., 448, and other 
cases. 

The ordinance is not unreasonable. 

Borough of Warren vs. Greer, 117 Pa. 
St., 207. 

It applies to non-residents of the bor- 
ough doing hauling therein for pay. 

Bennet vs. Borough of Birmingham, 31 
Pa. St., 15. 

August 5, 1891. Opinion by Collibe, 
J. 

We are of opinion that the Act of As- 
sembly giving power to boroughs to levy 
and collect a license tax on vehicles carry- 
ing persons or property for pay is con- 
stitutional. 

Nor can we see that the fact that the 
owner of the vehicle carrying persons and 
property for pay, and using the streets of 
the borough therefor, resides outside of the 
borough limits, should exempt him from 
paying the license tax. 

The tax is for using the streets by per- 
sons who carry on some business or occu- 
pation by means of such vehicles, and use 
the streets therefor, and not for passing 
through the borough to and from points 
outside of it: Bennet vs. Borough of 
Birmingham, 31 Pa. St., 15. Nor does it 
appear that the tax is unreasonable. 

Exceptions dismissed and judgment af- 
firmed. — Pittsburgh Leg. Jour. 



E*8*l 4& isc *tt» n 8- 



A rather crude citiaen of Seguin, a small 
town in western Texas, was elected justice 
of the peace, and the only law book he 
had was Cushing's Manual. The first 
esse before him was that of a cowboy for 
stealing a steer. When the case was oalled, 
the leading lawyer of the town, Hon. John 
Ireland by name, was there to defend the 



prisoner. " As there is no counsel for the 
other side," be said, "I make a motion 
that the case be dismissed." The justice 
looked over his manual. " A motion has 
to be seconded," he said. " I second the 
motion," promptly responded the prisoner. 
" The motion has been seconded that the 
case be dismissed," said the court, "All in 
favor will please say *aye.' " The prisoner 
and his attorney voted " aye." " All op- 
posed will say 4 ne.' " Nobody voted. 
" The motion is carried and the case is dis- 
missed," repeated the court. ** A motion 
to adjourn is now in order." The prisoner 
made the motion, and the court adjourned 
to a saloon m the vicinity. 



The following is part of a young law- 
yer's peroration in one of the courts re- 
cently : 

44 May it please your honor, this is a 
stupendous question. Its decision by you 
this day will live in judicial history long 
after you and I shall have passed from this 
scene of earthly glory and sublunary vanity. 
When the Tower of Pisa shall be forgotten ; 
when Waterloo and Bunker Hill shaft grow 
dim in the distant cycles of receding cen- 
turies ; when the names of Napoleon, Marl- 
borough and Washington are no longer re- 
membered ; when the pyramids of the 
Pharaohs shall have crumbled into dust; 
when the hippopotamus shall cease to in- 
habit its native Nile, — even then your 
rulings on this demurrer will survive in the 
antioue volumes of legal lore, fresh, green 
and imperishable. The case, your honor, 
originally concerns the cost of two nevr 
hats and an umbrella." 



At Stafford, England, a judge, sentenc- 
ing a prisoner convict of uttering a forged 
one- pound note, after pointing out to him the 
enormity of the crime, and exhorting him to 
prepare for another world, continued as 
follows : 4< And I trust that through the 
merits and meditation of our Redeemer you 
may there experience that mercy which a 
due regard to the credit of the paper cur- 
rency of the country forbids you to hope 
for here." — Green Bag* 
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Brendel's Appeal. 

Trade marks — Union label not a trade 
mark — Who are not " traders " — 
Registration \ 9 effect of — Equity — Pow- 
ers of — When court will not enjoin 
the use of a counterfeit union label. 

An organization known as the Clgarmakers' 
International Union of America, Whose object is 
"to promote the mental, moral and physical 
welfare of its members, is not a " trader " within 
the meaning of the Common Law, nor within 
the purview of the Act of Congress of Jaly 8, 
1870. 

Not being a "trader" it can have no distinct- 
ive trade mark and is not authorized under the 
Act of Congress to register an alleged trade 
mark, and such registration oonfers no title 
and gives no standing in a court of law and 
equity. 

A cigarmaker cannot be enjoined by the Cigar- 
makers' International Union or any of its 
branches from using on his cigars a counterfeit 
imitation of a label adopted and issued by the 
said Union, setting forth that " This xjertifies 
that cigars contained in this box have been 
made by first-class workman, a member of the 
Cigarmaker*' International Union of America, 
an organization opposed to inferior, rat-shop, 
cooly, prison or n'lthy tenement house work- 
manship. Therefore we recommend these cigars 
to all smokers throughout the world." 

It is not every wrong action that a chancellor 
will enjoin, because the purpose of an injunc- 
tion is to protect the plaintiff in the exercise and 
enjoyment of a clear legal right, for an infringe- 
ment of which the law does not afford an ade- 
quate remedy. If, therefore, the right of the 
plaintiff is doubtful, equity will withhold its 
aid, aud the plaintiff must come into Court with 
clean hands and ready to do equity on his part. 

Williams, J. " When the Cigarmakers' In- 
ternational Union of America stigmatizes those 
who do not belong to it, and seeks. to induce the 
public to discriminate against them and their 
work by covering them with opprobrious epi- 
thets, it is not engaged in * promoting the 
mental, moral and physical welfare of its mem- 
bers, * but in trying to hurt and destroy those 
who do not choose to become members. While 
the Courts would aid the former purpose, in all 
ways within their power, they cannot help the 
latter." 

Appeal of John H. Brendel from the de- 



cree of the Court of Common Pleas of Lan- 
caster County, sitting in equity. 

This was a bill in equity filed by the 

Elaintiifs, Joseph McVey as president, and 
>. S. Hicks, Frank Gastiger and H. 
Brownstetter, as trustees of the Cigar 
Makers' Union, No. 126, of Ephrata, for 
the purpose of restraining the defendant, 
who is a cigar manufacturer, from using * 
certain label, or alleged trade mark, an<J 
affixing the same on his cigar boxes. 

The plaintiffs are the officers of the said 
Cigar Makers' Union, a voluntary unincor- 
porated association, which they allege is 
connected with the Cigar Makers' Inter- 
national Union of America, and they com- 
plain for themselves and for all the other 
members of the said Cigar Makera' Inter 
national Union of America, numbering 
many thousands. 

The defendant is a large manufacturer of 
cigars, and at the time of the filing of this 
bill, all his cigars were made by members 
of the said Union, and were strictly Cigar 
Makers' Union cigars, but being, as he al- 
leges, unable to obtain any labels from the 
Union, he caused a number of similar labels 
to be printed, which he affixed to his cigars; 
and put them on market for sale. This the 
plaintiffs sought to enjoin* him from doing. 

The Union label imitated by defendant 
was as follows : 



; Issued by Authority of the Cigarmak- 

ers* International Union of 

America. 

Union-made Cigars. 

•This Certifies that Cigars contained in 
this box have been made by First- 
Class Workman, a member of the 
Cigarmakers' International Union ot 
America, an organization opposed to 
interior rat-shop, -Cooly, 1'rlson, or 
Filthy Tenement House Work- 
[Sbal] maiisnlp. Therefore we recom- 
mend these Cigars to all 
smokers throughout the world. All 
infringements upon this Label will be 
punished according to law. 

A. strasser, President 

C. M. I.tJ. " 



Local 
Stamp. 



^ wy»%»^M^w» ^ ^M^M^^>»v»»W M^ vy^w^^ < ^^^ 



(For bill and answer and opinion of the 
court below, dissolving the preliminary in- 
junction, see 7 Law Review, 399.) 
. The Court appointed as master, R. Dl 
North, Esq., who in his report recOm- 
mended that an injunction be granted. The 
Court dismissed the exceptions filed thereto, 
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and panted the injunction, whej-eupon the 
defendant took this apnea!, assigning for 
error the above action of the Court. 

I). G. Eshlman and N. franklin 
Hall, for appellants. 

F% r*t. A bill brought in manner and forpn 
as this one is by the officers of ap incorpo- 
rated association, caanot be systaiued. 
1 The bill does i^t sot forth the proper 
parties as plaintiffs. 

• The jCigajr fakers' Union does got c^s a 
p,nion own, nm«Mit$cture, trade in or sell 
flgars. 

Secondly , The label as described, and 
jused as this is, by the said Union, which 
does not manufacture or sell cigars, is not 
£ trade mark. 

The label is not a trade mark, and plain- 
tiffs are not entitled to an injunction. 

Brown on Trademarks, §§ 53, 54. 

Del. & Hudson Canal Co. vs. Clark, 13 
Wall. 311. 

Burk vs. Carson, 45 Cal., 467, 

Metcalf v*. Brand, 86 Ky., 381. 

Mfg. Co. vs. Trainor, 101 U. S., 5§. 

Jjawrence Mfg. Co. vs. Teiin. Mfg. Co., 
£1 Fed. Rep., 776. 

Laughman's Appeal, 128 Pa., 19. 

Hall vs. Burrowes, 4 DeG. J. & S., 
*50. 

Bispham's Eq., (4th ed.) p. 511, § 456. 

Clifford, Justice, in Mfg. Co. vs. Trainer, 
}01 U. S., 51, 59. 

Holt, Justice, in Metcalf vs. Brand, 86 
Kentucky, 331, 343. 

Burke vs. Casson, 45 California, 467. 

High on Injunctions, 1063. 

Leather Cloth Co. vs. American Leather 
Cloth Co., 4 DeG. J. & S., 187, 142. 

McAndrew vs. Basset, 4 DeG. J. & S., 
880, 386. 

Leather Cloth Co vs. American Leather 
Cloth Co., 11 House of L. cases, 523, 538. 

Farina vs. Silverlock, 6 DeG. M. & 
6., 214. 

Aiusworth vs. Wonnsley, L. R., 1 Eq., 
618, 624. 

Maxwell vs. Hogg, L. B., 2 Ch. App., 
807, 314. 

Herst vs. Denham, L. R., 14 Eq., 542, 
£49. 

Kerr on Injunctions, 475. 



Lawson vs. Bank of London, 18 Q. B„ 
84. 

Maxwell vs. Hogg, L. R., 2 Ch., App. 
307, 316. 

Schneiper vs. Williams, 34 N. J., 416. 

Tliirdly y The plaintiffs have not suffered 
irreparable damage by the ?x$iap of the de- 
fendant in reference to the said label. 
They have no proprietary interest, as a 
Union, in the label. 

Allen vs. McCarthy, 319, and 34 N. W. 
Rep., 416. 

Cigarmakers' Union vs. Conhain, 41 N. 
W. Rep., 913. 

Werner vs. Bray ton, 2§ N. E. Rep., 46. 

Hon. Marriott Brosius, for appellee. 

The plaintiffs were competent to sue. 

Beatty vs. Kurtz, 2 Peters, 584. 

High on Injunctions, Sec. 748. 

Smith vs. Swormstedt, 16 How. 

Sec. 22 of our Equity Rules. 

Re Lykes,43 Law Times, (N. S.),626. 

Sebastian on Traderaakers, 3d Ed., p. 4- 

Dixon Crucible Co., vs. Guggenheim, 7 
Phila., 408. 

Brace Bros. vs. Evans, et al. 9 56 C. C. 
R., 163; 

Todd vs. Brenner, Cigarmakers 9 Of. 
Jour., Vol. 16, No. 6, p. 10. 

Maher et a/., vs. Iowa Fruit and Pro- 
duce Co., Cigarmakers, Of. Jour., Vol. 16, 
No. 6, p. ip. 

Kammerer &. Strasser vs. Stapleton, 
Trademark Laws and Dec, (issued by C. 
M. 1. U. of Am.) p. 34 and 16. 

Strasser et al. 9 vs. Moonelis, 11 C. R. t 
461. 

Members of C. M. I. Union vs. Simon, 
Abbott's New Cases, 88. 

People vs. Fisher, 57 N. Y., 552. 

Meyer et al., vs. Hoak, Trade Mark 
Laws and Dec, p. 26. 

Cigarmaker's Union vs. Conshaim, 40 
Minn., 243. 

Cigarmakers' Union vs. Bamberger, 
Trademark Laws and Dec, p. 13. 

Cigarmakers' Union vs. Kuttnauer ft 
Co., Trade Mark Laws and Dec, p. 11. 

Cigarmakers' Union vs. Bernard Lines, 
Trade Mark Laws and Dec, p. 9. 

Putnam Nail Co. vs. Dulaney,27 W. N. 
C, 360, 
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And that what the law prohibited eitheT 
in terms or by fixing a penalty to it, is un- 
lawful, and the Courts will net promote in 
one form what they declare wrong in an- 
other. Waugh vs. Beck, 114 Pa, f page 
428. 

Other rights, analogous to trade parks, 
are protected by the Courts* as well as 
trade marks proper. 

Browne on Trade Marks, Sec. 521. 

Mfg. Co. vs. Trainor, 101 U. S., 53. 

Congress k Empire Spring Co. vs. High 
Rock Congress Spring Co., 52 Barbour's 
S. C. Rep., 526. 

Heiaae et al. 9 vs. R. Bruekman et al., 
134 Pa., 495. 

Carson vs. Ury, 89 Fed. Rep., 777. 

Colton vs. Thomas, 7 Phil., 257. 

October 5th, 1891. Opinion by Wil- 
liams, J. 

The question presented by this appeal is 
a new one ; at least it is new in this State. 
It involves important consequences to em- 
ployers and employees, and it touches the 
rights and obligations of workmen in their 
relation to each other. The facts upon 
which the question is presented, as found by 
the learned Master, are as follows : the 
Cigarmakers' International Union of Amer- 
ica is a voluntary, unincorporated associa- 
tion of workmen organized, as its constitu- 
tion affirms, " For promoting the mental, 
moral and physical welfare of its members." 
It has devised and registered the label 
which is the subject of this controversy, 
and claims an exclusive right to control its 
use. The office of the label is to advise 
the public that the cigars in the box which 
bears it were made by members of the 
Union. Every member of the Union in 
the United States and Canada is entitled 
to have this label upon the cigars made by 
him. The plaintiffs represent neither the 
Cigarmakers 9 International Union, the al- 
leged owner of the label, nor Strasoer the 
officer whose name appears upon it, but a 
subordinate local organization known as 
No. 126, located at Ephrata, I niMWhir 
county, Penna. No. 126 did not devise 
or register the label, and does not dams to 
own it, but asserts the ownership of the In- 
ternational organization to which it is a 



tributary, and whose jurisdiction it ac- 
The defendant is a manu- 
whose shop is, as the learned 
master finds, "A strict Union shop " be- 
longing to Union No. 126. His workmen, 
ten or twelve in number, are members of 
the Union. He as the owner of a Union 
shop, and his men by virtue of their mem- 
bership, are entitled to the use of the label 
on the cigars made by them. He procured 
a quantity of imitation or counterfeit labels 
because, as he alleges, he was refused the 
genuine when he applied for them, and 
avowed his purpose to use them. The 
plaintifs then filed a bill and asked the 
Court to enjoin the defendant against the 
use of the imitation labels for any purpose 
whatever. Upon these facts the Master 
recommended, and the Court made the de- 
cree asked for. The grounds upon which 
an injunction will issue to restrain the in- 
fringement or appropriation of a trade 
mark are well settled. 

They are, first, the protection of prop- 
erty in a trade mark; and second, the pre- 
vention of fraud by an imitator. In either 
case it issues at the suit and for the pro* 
tection of the owner of the device or trade 
mark infringed. The plaintiffs represent 
Union No. 126, which has no other owner- 
ship in, or control over, the International 
Union's label, than any other of the hun- 
dreds or thousands of subordinate unions 
scattered over the United States and the 
Canadas. If it can maintain this bill, then 
each and every subordinate union can do 
the same thing, although no one of these 
devised, registered, or claims to own the 
trade mark ; and may prevent its use by 
workmen and in shops which, under the 
general rules of the International body, are 
entitled to use it. But we are not disposed 
to impale this case upon what may be 
thought to be a technical point. On the 
other hand, we will consider whether the 
International Cigar Makers' Union is a 
trader, whether the label in question is a 
trade mark, and whether upon any ground 
of equitable relief the plaintiffs are entitled 
to consideration in a Court of Equity. The 
first question is disposed of by the learned 
Master upon the pleadings. The organiza- 
tion that devised, registered and owns the 
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label is neither a manufacturer or dealer,- 
and has no trade in which a trade mark can 
be need. 

The second question would seem to 
go with the first. Trade marks are pro- 
vided for by the Act of Congress of July 
8th, 1870. Registration is made under it 
by furnishing a statement to be recorded in 
the Patent Office, showing "The names of 
the parties applying for the registration, 
with their residences and places of busi- 
ness; the class of merchandise, and a de- 
scription of- the goods composing the class, 
by which the trade mark has been or is in- 
tended to be appropriated ; together with a 
description of the trade mark and/ae «im- 
iletf of it." This provision of the act clearly 
contemplates an actual business .conducted 
by the person or personp named, tiie adop- 
tion of a trade mark in that business, and 
its appropriation to a .particular "class of, 
merchandise" produced er sokt by the par- 
ties making the registration. Any device, 
figure or inscription which seenis to indicate , 
the personal origin $f the goods may be 
adopted as a trade mark. ' Langhnm's Ap 
peal, 128 Pa., 19. Such trade mark will 
be protected against fraudulent imitation 
whether registered or not.. Iloyt & Co. I 
vs. Hoyt '& Co., decided at the present 
term. Registration affords evidence of 
ownership.. Its object is to secure to, the 
maker or dealer ttie fruits of his skill, in- 
dustry and reputation by a positive legisla- 
tive provision. Pratt's Appeal, 117 Pa., 
411. But the Act of Congress referred to 
makes it clear that it is a maker or dealer 
uply who < is entitled, to protection, for it 
declares that the Commissioner of Patents 
" Shall not receive and record any proposed 
trade mark which is not and cannot become 
a lawful trade mark." Now if the Cigar- 
makers' International Union was a business 
organization engaged in making cigars for 
sale, it could adopt and use a trade mark in 
its business and acquire property in it ; 
but it is not a business organization. It 
neither makes or sells cigars, but directs its 
attention to cigarmakers, and seeks "to 
promote the mental, moral and physical 
welfare of its members." These are wor- 
thy objects. They deserve and should re- 
ceive the encouragement and support of all 



right-minded men. It is obvious, however, 
that they are personal and social objects, 
not commercial ones. They do not look 
towanl the production or sale of any class 
or quality or eigars or tobacco, but towards 
the personal elevation and comfort of cigar- 
makers. I conclude, therefore, that the 
Cigarmakers' International Union of Amer- 
ica is neither a trader within the meaning 
of the common law, nor within the purview 
of the Act of Congress. Not being a 
trader in any sense, it can have no distinct- 
ive trademark. Registration under such 
circumstance s is not authorized by the Act 
of Congress, and if . made confers no title, 
and gives no standing ground in a Court of 
law. or/ equity. . " . 

I come . now to enquire whether ,the 
adoption of the label for purposes set forth 
in the bill gives to the International Union 
any ground for equitable relief? * We have 
seen that this label is not a trade mark, and 
that the Union is not in a business that en- 
ables it to adopt or acquire a trade mark. 
Still it is urged that as the defendant was 
about to use an imitation of the label, he 
should be enjoined whether the label is a 
trade mark or not. But what is this label? 
And: why should it be protected ? It pur- 
ports to be " Issued by the authority of the 
Cigar Makers' International Union of 
America" to the person who uses it. » The 
name of the workman who made the cigars 
does not appear upon it, nor the owner or 
location of the shop at which they are made. 
It does not point out the personal or. the 
local origin or ownership of the goods on 
which it is placed. On the other hand it 
issues to every one of the many thousands 
of workmen who make up the membership 
of the Union, and it certifies, in the name 
of the Union, that the cigars in the box on 
which it is placed were made " by a first- 
class workman, a member of the Cigar 
Makers' International Union." Who this 
first-class workman was, where he lived, for 
whom he worked, the label does not tell. 
He is endorsed as a "first-class workman" 
because he is " a member " of the Union. 
As to all who are not members, the label 
proceeds to define the position of the or- 
ganization that issues it by describing their 
work as "inferior, rat shop, cooley, prison 
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or filthy tenement house workmanship." 
The label then proceeds in these words, 
" Therefore we recommend these cigars to 
all smokers throughout the world." The 
value of this label is in the recommendation 
and the reasons given for it. The label is 
thus seen to be something quite different 
from a trade mark in its character, its pur- 
pose and the manner of its use, viz., a de- 
vice to distinguish between Union and non- 
union workmen, and to discriminate against 
the work of the latter. It says to the 
public in spirit and in effect, " Buy the 
cigars that bear this label, because they 
were made by a member of this Union. Do 
not buy those not bearing it, because they 
were made by workmen who do not belong 
to us. Such cigars are the product of 
" inferior, rat shop, cooly, prison, or filthy 
tenement house workmanship." It is the 
request of a powerful labor organization to 
" all smokers throughout the world " to 
take sides with it in its contest with those 
who are outside of its membership, by re- 
fusing to buy the work of such persons. It 
is an attempt to use the public as a means 
of coercion upon them, compelling them to 
unite with the Union in order to find a 
market for their goods or their labor. 
Right here let us distinguish broadly be- 
tween an object and the means employed 
to reach if. Organization is the privilege, 
perhaps I might say the duty, of labor; 
and an organization seeking to promote the 
" mental, moral and physical welfare of its 
members," by securing fair wages, steady 
work, and the comforts of home for them, 
occupies a legitimate field of usefulness, 
and is capable of doing great good to its 
members and* to the public. The Cigar- 
makers' Union is no doubt seeking to do 
such a work and accomplishing much in 
that direction. Wbat : we are now consider- 
ing is one of the means it employs to in- 
crease its membership and to hurt workmen 
who do not belong to it. 

The real question now before us is 
whether the international organization of 
workmen shall have the help of a Court of 
Equity in making war upon all cigarmakere 
who do not belong, to it, and in driving 
their work out of the market by represent- 
ing it as coming from " inferior rat shopsj 



from coolies, prisoners or filthy tenement 
houses." A " first-class workman " is one 
who does first-class work, whether his 
name is on the rolls of any given society or 
not. Filthiness and criminality of charac- 
ter depend on conduct, not on membership 
of the Union. Legitimate competition 
rests on superiority of workmanship, and 
business methods, not in the use of vulgar 
epithets and personal denunciation. When 
the Cigarmakers' International Union of 
America stigmatizes those who do not be- 
long to it, and seeks to induce the public 
to discriminate against them and their 
work by covering them, with opprobrious 
epithets, it is not engaged "in % * promoting 
the mental, moral and physical welfare of 
its members," but in trying to hurt and 
destroy those who do not choose to become 
members. While the Courts would aid the 
former purpose in all ways within their 
power, they cannot help the latter. We 
cannot justify the defendant's conduct. 
There is no rule of morals or of business 
upon which he can defend himself in the 
preparation and use of spurious labels. 
But it is not every wrong action that a 
chancellor will enjoin, because the purpose 
of an injunction is to protect the plaintiff 
in the exercise and enjoyment of a clear, 
legal right, for an infringement of which 
the law does not afford an adequate remedy. 
If therefore the right of the plaintiff is 
doubtful, equity will withhold its aid. The 
plaintiffs in this case have no trade mark to 
protect, and no right to a decree resting on 
the law relating to trade marks. What 
they have is a label which recommends the 
purchase of cigars made by Union men, and 
warns against the purchase of all others as 
inferior and unwholesome, because made in 
"rat shops, or prisons, or by cooleys, or 
tenants of filthy tenement houses." Their 
right to use such a label may well be 
doubted, whether the question be treated as 
one of morals or of law. But the plaintiffs 
come into a Court of Equity and seek ' to 
enlist the conscience of a chancellor in their 
behalf. They must come with clean hands, 
with'aconscionable regard for the rights of 
others, ready to do equity on their part, 
and seeking only equity at the hands of the 
Court. • They do come in this case with the 
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avowed purpose to do harm to non-union 
men, to prevent the sale of their work, to 
cover them with opprobrium, and they ask a 
Court of Equity to say that they have a 
right to do it. We decline to say so. 

The decree of the Court below is re- 
versed, the injunction dissolved, and the bill 
dismissed. As we cannot approve the 
conduct of the defendant, we shall not 
award him costs, but direct that each party 
pay the coses it has made, and that the fees 
of the Master be paid in equal parts by the 
plaintiffs and the defendant. 



{fcommon fflens—gaw. 



C. P. OFPHILA. CO. 
Mallon vs. Gay et al. 
Practice — Pleading — Statement — Dam- 
ages — Particularity — A ct of May %5, 
1887. 

In a statement under the Act of May 25, 1887, 
in an action for damages for pernonal injuries, it 
is not necessary for the plaintiff to set forth the 
specific items of damages claimed for pain, med- 
icine, medical attendance, loss of time, perma- 
nent bodily disqualification for labor, etc. 

It is enough to allege the injuries and to aver 
that by reason of them the plaintiff has suffered 
damages in the sum claimed. 

Rule for a more specific statement. 

In an action of trespass the plaintiff filed 
the following statement : 

" Tillie Mallon, the above named plain- 
tiff, seeks to recover the sum of $5,000 
from the above-named defendants, trading 
as John Gay's Sons, under the following 
averment of facts : 

" That the above-named defendants 
carry on the business of manufacturing car- 
pet at their mill, at the northeast corner of 
Howard and Norris streets, in the city of 
Philadelphia, and it was and became their 
duty to provide reasonably safe and proper 
protection to their employes. 

44 That notwithstanding their duty in 
this behalf the said defendants negligently 
and carelessly allowed a certain trap-door 
on . the second floor of said mill to be and 
remain open, without any notice or warn- 
ing to this plaintiff, so while this plaintiff 
was on the 28th day of Nov., A. D. 1890, 



carefully passing across the second-floor of 
said mill, she suddenly fell into said open- 
way caused by the covering to name hav- 
ing been left open without any protection 
or notice to this plaintiff. 

" And this plaintiff further avers, that 
she never knew that there was any trap -door 
in the place where she felL, and that the 
particular place where said trap-door was 
located was so situated that it could not be 
seen by her exercising ordinary care and 
dilligence , as same wae in a dark passage- 
way. 

"That in falling in said open -way, this 
plaintiff bruised, hurt and injured her side 
and other parts of her body, and was con- 
fined to bed for a long time from said in- 
juries and nervous prostration, caused by 
said injuries: and this plaintiff suffered 
great pain and has been tmder the doctor's 
care from that time till now ; bae been 
compelled to lay out large sums of money 
for medicine and medical attendance, and 
has been unable to follow heir usual employ- 
ment, and has been permanently injured. 

" And by reason of said injuries received 
as aforesaid this plaintiff has suffered dam- 
ages in the sum of $5,000." 

William O. Hannis, for the rule, cited 
Childs vs. Pa. R. R. Co., 27 W.N. C, 
510. 

John S. McKinlay, contra. 

May 16, \891. Opinion by Arnold, J. 

Under the practice prior to the Proce- 
dure Act of 1887, it was customary to de- 
mand a bill of particulars, when further in- 
formation as to the nature of the injury 
sued upon and the damages was desired. 
See Flisher vs. Allen, 21 W* N. C, 509. 

The rules of court now in force require 
questions of that kind to be raised by 
demurrer or rule for a more specific state- 
ment, which is the same in effect. Under 
the new practice, in an action of trespass, 
in which the plaintiff claimed " damages 
for pain and suffering, loss of time, medical 
attendance and medicines, and for injuries 
to his shoulder and head in the sum of 
$5,000," it was held that the averment of 
damages was sufficiently specific : Schnable 
v$. Schmidt, 21 W. N. C, 153, C, P., 
No. 1. 
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While in an action for damages for as- 
sault and battery causing injury to the 
plaintiff, expences for medical aid, nursing, 
loss of time, etc., it may be more regular 
to set out such elemenus of damage (but 
not itemized amounts thereof), yet a rever- 
sal will not be ordered because of the ab- 
sence of such averments; Haws vs. 
O'Reilly, 126 Pa., 440. By the modern 
English practice "no denial or defence 
shall be necessary as to the damages 
claimed on their amount ; but they shall be 
deejned to be put in issue in all cases, un- 
less expressly admitted." A demurrer to 
the amount of damages claimed was over- 
ruled in Matthews vs. Penna. R. R. Co., 
20 W. N. C., 675. 

Rule discharged. Pa. C. C. R. 



$ryhat\s jfeonrt. 



O. C. OP LUZERNE COUNTY. 
Graham's Estate. 

1. Purchase money due on a land contract is 
such a debt of the ^cedent as the representa- 
tive at discretion has a right to pay. 

2. An administratrix remains personally liable 
to the heir for the rent of the land, although 
such proceeds have been applied to the payment 
of the decedent's debts. Hence, such funds 
cannot be' settled for iu an administration ac- 
count, even between the widow, administratrix, 
and an only child. 

Exceptions to account of administratrix. 

June 8, 1891. Opinion by Rhone, J\ 
J. 

We find as a material fact that this de- 
cedent died November 13, 1872, and not 
in 1873, as the administratrix had hereto- 
fore stated of record. This confusion of 
dates having been satisfactorily explained, 
settles all of the exceptions based upon the 
date of death. ' 

The first, second and third exceptions 
are not sustained by the evidence and are 
dismissed. The fourth and fifth excep- 
tions are also dismissed, for the reason 
that the charges seem reasonable under all 
the circumstances of the case. The merit 
and value of the services performed by the 
administratrix will be best appreciated by 
considering the large amount of indebted- 



ness left by the decedent, aad the slender 
means at the disposal of the widow for its 
payment together with the fact that by 
the most rigid economy and industry on 
her part the real estate has been held for 
herself and the exceptant. The fee re- 
tained for expenses of discharge is the 
usual one allowed here, and has always 
been considered a reasonable one ; there- 
fore, the sixth exception is also dismissed. 

The seventh exception is not sustained 
for the reason that the fact seems to be 
that the debt excepted to was a debt of the 
decedent, and has been paid. 

The eighth exception is dismissed for 
the reason that the purchase money due on 
a land contract is such a debt as the ad* 
ministratrix had & right, at her discretion, 
to pay. The payment was duly made, the 
title to the land thus secured, and the com- 
pletion of the purchase was a judicious 
trapsaction. The recording of the deed 
was pot. perhaps, strictly with the duties of 
an administratrix, but of this the excep- 
tant has no just cause of complaint, for it 
directly benefits her. This exception is 
dismissed. 

The claim of the building and loan asso- 
ciation may have been an exorbitant one, 
but it was a legal one, and has been paid. 
This tenth exception is therefore dis- 
missed. The eleventh exception is also 
one of fact, and as it has not been sus- 
tained by the testimony, is dismissed. The 
remaining exceptions relate to alleged real 
estate transactions. 

If it were clearly shown that the admin* 
istratrix used only the rents and income of 
the land to pay the debts, we doubt if it 
be our duty to refuse the credits asked for 
in this account, for the administratrix re- 
mains personally liable to the heir for the 
proceeds of the land. Market's Estate, 16 
Crumrine, 584; McCoy vs. Scott, 2 
Rawle, 222. As the administratrix is also 
the widow, and* as the exceptant is sole 
heir, it seems convenient to settle and 
adjust the real estate account here and 
now, but this is not the legal mode of 
doing the business. But we are not satis* 
fied that the accountant paid the debts out 
of the rents of the land. She collected 
some rents and may have spent them on 



Digitized by 



Google 



868 



LANCASTER LAW REVIEW. 



her own support and that of her daughter, 
the exceptant, or she may have them yet, 
or she may have expended the entire rents 
in taxes, insurance and repairs upon the 
property. All these questions properly 
arise when a settlement is to be had with 
the widow personally, but not here. Our 
inquiry is limited to the questions, were 
the debts due, and has the accountant paid 
them? We answer these questions in the 
affirmative, and thus end the matter so far 
as they affect the accountant in her official 
capacity. It matters not where she got 
the money, but we are satisfied, from the 
evidence, that much of it came from her 
own private and personal resources, and 
probably all of it came from that quarter. 

The counsel for the exceptant has raised 
a more serious question by demanding that 
no judgment be now entered in favor of 
the accountant, and that the final settle- 
ment of this account await the adjustment 
of the rent account. But in our opinion 
his demand cannot be complied with. In 
this proceeding nothing is at issue but the 
justness of the debts and their payment. 
When collection of the balance herein 
shown to be in favor of the widow is 
sought, then it will be proper to reply that 
the debts, although paid, have lost their 
lien against the land, or that the account- 
ant is indebted to the estate. 

The estate has been badly managed from 
a strictly legal point of view, but not so 
when it is remembered that the widow was 
acting for years only for herself and an 
only child. In the adjustment of the real 
estate matters, it will * probably be found 
that all the matters of complaint made here 
will be satisfactorily settled there. All the 
exceptions are dismissed. We therefore 
enter judgment in favor of the accountant 
for the balance appearing in her account, 
viz., the sum of nine hundred and thirty- 
four and forty -one one hundredths dollars. 

This proceeding has been made neces- 
sary by the neglect of the administratrix to 
file a proper account within the time re- 
quired by law, and hence she must pay the 
costs of it. 

Hon. D. L. O'Neill, for widow. 
D. T. Brewster and T. H. Atherton, 
for heir. — Luz. Leg. Beg. 
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SUPREME COURT DECISIONS. 



On October 5th the following eighteen 
decisions in Lancaster cases were handed 
down. Eight of them are reversals. This 
leaves four yet undecided. 

Conestoga Cigar Company vs. Finke & Co., 
et al., Common Pleas of Lancaster, affirmed. 

44 Snyder " vs. Barr, appellant, Common Pleas 
of T aucaster, reversed. 

Weibert vs. Finley, Common Pleas of Lancas- 
ter county, decision affirmed. 

Sendheimer cs. Hover, Common Pleas of Lan- 
caster county, appellant decision affirmed. 

McMellen vs. the Union News Co,, Common 
Pleas of Lancaster county, decision affirmed. 

Better's appeal from Orphans' Court, Lancas- 
ter county, decision affirmed. 

Roechling's Appeal, from Common Pleas, 
Lancaster county, decision affirmed. 

Mary J. Boyd, to use, vs. J. W. Johnson, 
Common Pleas, Lancaster county, decision 
affirmed. 

Commonwealth vs. Chas. E. Bird, et al., 
Orphans' Court, Laucaster county, decision 
affirmed. 

Ebei-ly's appeal, Jos. Woodraau estate, Or- 
phans' Court, Lancaster county, decision re- 
versed. 

McGnvern's appeal. Orphans' Court, Lancas- 
ter county, decision affirmed. 

Keener, administrator, vs. Zartman, adminis- 
trator, appeal from Common Pleas of Lancaster 
county, reversed and venire de novo awarded. 

Eshleman vs. Boleuius, appeal from Common 
Pleas of Lancaster county, reversed and pro- 
cedendo awarded. 

McVey et al., trustees, vs. B rondel, Common 
r^leas of Lancaster county, reversed. 

GroflTs appeal, Common Pleas of Lancaster 
county, affirmed. 

Dunlap vs. Linton, Common Pleas of Lancas- 
ter couuty, reversed. 

Good r*. Miller, Common Pleas of Lancaster 
county, reversed. 

Commonwealth vs. Ribert, Quarter Sessions 
of Lancaster, reversed. 



. Magistrate (to woman charged with 
drunkenness) : You must pay a fine of five 
shillings." 

Prisoner: "Sure, then, I've but two 
shillings in the world." 

Magistrate: "Then you must go to 
prison. If you hadn't got drunk with 
your money, you'd have had enough to pay 
your fine." — Central Law Journal. 
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The Conestoga Cigar Go. vs. Fink & Oo. 

Tobacco samplers' tag or label on sample 
— Liability ef " sampler" — Warranty 
— Evidence of custom. 

A tag or label placed on a sample of tobacco 
by an inspector or "sampler" is a warranty by 
him of the quantity and quality of the tobacco 
sold, which enures to the benefit of all subse- 
quent purchasers thereof withiu six months from 
the inspection. 

Evidence as to the custom and understand ing 
of the trade in selling and buying tobacco by 
sample bearing the ** sampler's" tag, is ad- 
missible, although the plaintiff, a purchaser, 
had no dealings directly with the defendant, a 
firm of "samplers." 

The plaiutiff, a tobacco manufacturing cor- 
poration, bought some tobacco by sample from 
a dealer. The sample bore the tag or label of 
the defendant?, a firm of tobacco " samplers," 
placed thereon at the instance of some previous 
owner of the tobacco, as follows : " Stripped 
and sample warranted, No. 408, Feb. 5, 1887. 
484 lb. and 84 off. Not responsible for any 
change or damage occurring after inspection. 
Charlee Pinke and Co., inspectors, 149 Water 
street, New York. Frank Huscher, Johu T. 
Mellon, Jr." On suit brought by the plaintiff 
against the defendants for damages for loss on 
part of the tobacco found to be injured, de fen- 
ants baviug refused to ratify a promise made by 
their agents to pay the damages: 

Held, that the defendants were liable therefor 
to the plaintiff, and that evidence as to thecus 
torn and understanding of the trade with regard 
to "sampler's" tags was properly admitted. 

Appeal of Charles Finke & Co. from the 
judgment of the Court of Common Pleas of 
Lancaster County, to May Term, 1888, 
No. 58. 

This case came into Common Pleas on 
appeal from the judgment of an alderman 
who gave judgment for the plaintiff for 
$229.69. 

The plaintiffs are a corporation engaged 
in manufacturing cigars in Lancaster, Pa., 
and the defendants,, of New York City, 
are engaged in sampling tobacco, with 
agents in Lancaster. 

The statement filed declared that plain- 



tiffs had inspected a lot of leaf tobacco, 
and placed their official mark upon the 
samples drawn from each case ; by which 
means it was further alleged u defendants 
guaranteed with all purchasers of said leaf 
tobacco the character, quality and degree 
of fineness of such case so inspected by 
them, and that it should not be inferior in 
anywise to the sample containing their 
official guarantee as inspectors of leaf 
tobacco." It was further declared that 
this tobacco, after inspection, "came into 
the control of B. S. Kendig & Co.," who ' 
sold by sample to plaintiffs ; that they paid 
B. S. Kendig & Co. $876.84 for it, and 
that by reason of the inferiority of the 
tobacco to the samples they lost $206, to 
recover which amount, with interest, they 
brought suit against the defendants. 

On the trial it was shown that plaintiff 
bought the tobacco from B. S. Kendig & 
Co. in July, 1887, by sample ; that each 
sample bore a tag, containing such an in? 
scription as the following — the number, 
weight and tare varying with the different 
cases : 

" Stripped and sample warranted. No. 
408, February 5th, 1887. 484 lbs. and 
84 off. Not responsible for any change or 
damage occurring after inspection. Chas: 
Finke & Co., Inspectors, 149 Water Street* 
New York. Frank Ruscher, John T. Mel- 
Ion, Jr." 

The evidence taken (against defendant's 
objection), showed that 1963 pounds of the 
tobacco was damaged; that defendants* 
agents or samplers had visited plaintiff's fac- 
tory, looked at it, toldplantiffto clean and as- 
sort it, and that they would pay for it ; that 
for the damaged tobacco plaintiff was to pay 
its vendor $206. A great deal of testimony 
was taken — also under objection of de- 
fendant — to prove that the custom of tor 
bacco samplers was to charge 35 centd 
per case for inspecting tobacco and sealing 
the samples ; that cased tobacco generally 
was sold on these samples, and that pur- 
chasers frequently looked to the sampler* 
and not to their vendors for indemnity for 
losses suffered by reason of the tobaccd 
being inferior to the samples. It was not 
shown who had paid defendants for sam^ 
pling this tobacco, or whether they ha<) 
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ever been paid anything for such service, 
nor was it shown for whom they had 
sampled it, and on these grounds the de- 
fendants objected to the above testimony, 
which was, however, allowed by the Court, 
and a motion for a non-suit denied. 

The plantiff asked the court, Patter- 
son, J., to charge as follows : 

1. The warranty or guaranty which each 
sample of tobacco in controversy contained 
on the tags or labels which accompanied it, 
with the defendants' names and seals there- 
on, runs with the tobacco thus sampled into 
whosesoever hands it comes by purchase, 
and carries with it the beneficial interest of 
such warranty or guaranty to every such 
holder or purchaser acquiring it within six 
months from the date of such warranty or 
guaranty. 

Answer: We say, yes. If you believe 
the testimony, it does thus carry with it a 
guaranty or warranty to every person who 
gets it. [Seventh assignment of error.] 

2. If the defendants held themselves out 
to the trade as inspectors of leaf tobacco, 
and, as such inspectors, put the tags or 
labels offered in evidence, containing the 
contract of warranty or guaranty, to which 
their names were attached, on the stripped 
samples of leaf tobacco in controversy, and 
placed their seals on the same, said war- 
ranty or guaranty carries the beneficial in- 
terest to the plaintiff, the holder and pur- 
chaser of the same within six months from 
the date of such warranty or guaranty, and 
the verdict must be for the plaintiff, pro- 
vided that the jury believe that the plain- 
tiff purchased the tobacco upon the strength 
of these samples, and that it was damaged 
to the extent which the plaintiff's testimony 
has shown when purchased by it. 

Answer : Yes. We affirm that point, 
provided you believe they have suffered, 
and provided you believe that the seal to 
which they refer is not a seal on the con- 
tract of guaranty, but a mere seal to desig- 
nate the inspectors — and that is all it is — 
as Charles Finke & Co., in this case. That 
is all that it is there for. It is not to add 
more force and binding quality to the guar- 
anty, but it is a mere designation. We af- 
firm that point with that understanding. 
[Eighth assignment of error.] 



3. The verdict of the jury must be for 
the plaintiff for whatever damages it has 
sustained by reason of said warranty or 
guaranty given by said defendants. 

Answer : We say, yes, if the jury be- 
lieve the evidence of the plaintiff, and be- 
lieve the plaintiff suffered injury or loss on 
their ten cases of tobacco, inspected by 
Charles Finke & Co., and designated as 
their inspection, by a tag attached to the 
sample of the said ten cases and delivered 
to the plaintiff, that is, the Conestoga Cigar 
Company, on the delivery of said tobacco, 
and made part of the evidence in this trial. 
If you believe that from the evidence, then 
we affirm that third point, that the verdict 
must be for the plaintiff. [Ninth assign- 
ment of error.] 

The defendants asked the court to charge 
as follows : 

1. This action having been brought upon 
an alleged contract, and there being no evi- 
dence whatever of any contract between 
the defendants and the plaintiff, there can 
be no recovery, and the verdict must be for 
the defendants. 

Answer : We deny that point of law, 
[First assignment of error.] 

2. There being no evidence of any con- 
tract by the defendants with any person, to 
which the plaintiff was privy, there can be 
no recovery, and the verdict must be for 
the defendants. 

Answer : We deny that point. We re- 
fuse to affirm it. [Second assignment of 
error.] 

3. There being no evidence of a consider- 
ation of any kind inducing the defendants 
to have made or entered into any contract 
with the plaintiff or with any other person, 
there can be no recovery, and the verdict 
must be for the defendants. 

Answer : We deny that point as being 
the law. [Third assignment of error.] 

4. Under the statement filed in this case, 
the plaintiff cannot recover, and the ver- 
dict must be for the defendants. 

Answer : We refuse to affirm that point. 
We deny that point. [Fourth assignment 
of error.] 

. 5. Under the evidence in this case the 
plaintiff cannot recover, and the verdict 
must be for the defendants. 
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Answer : We refuse to so charge you. 
[Fifth assignment of error.] 

6. Under the law as applicable to ,the 
facts of the case, as proved by the plain- 
tiff, there can be no recovery in this case 
by the plaintiff, and the verdict must be for 
the defendants. 

Answer : We deny that point. We re- 
fuse to affirm that point. [Sixth assign- 
ment of error.] 

The Court charged the Jury, inter alia, 
as follows : 

Now, what was the consideration that 
they [defendants] received ? The con- 
sideration is that they get a reputation in 
the market, not only in New York, as has 
been testified, but all over the world where 
their article is bought and sold, and the 
owner of the tobacco pays the inspectors 
who are employed 25 and 35 cents a case, 
and the party that buys from them repays 
them, and so on, till it came into the hands 
of the Conestoga Cigar Company. [Tenth 
assignment of error]. Now, I admit that 
this written tag does not go so far in ex- 
plaining to what extent Charles Finke & 
Co. have bound themselves if you just look 
at it. Indeed, they say, "Not responsi- 
ble for any change or damage occurring 
after inspection." But that is not sus- 
tained by the evidence in this case. It 
carries, according to the evidence of all 
the witnesses who testified, six months 
after the inspection, and from what is writ- 
ten here, I don't see why the law don't 
hold them for a year. [Eleventh assign- 
ment of error.] 

The twelfth to eighteenth assignments 
of error were the following : 

12. The Court erred in admitting the 
following testimony of D. Giles Kcndig, a 
witness called by plaintiff: 

" Q. Will you be kind enough to say 
what the custom of the trade is with refer- 
ence to buying by tag ?" 

"A. In buying or selling tobacco by 
sample, the seller shows the purchaser 
only the samples of the tobacco, not the 
cases. When the tobacco is sold the 
samples are sold with the cases. The 
sample guaranteed is considered to go 
from the seller to buyer with the case, to 
be used by him for reselling the tobacco, 



in case he is a dealer. Tobacco is fre- 
quently sold by the same set of samples a 
number of times to different purchasers." 

13. The Court erred in admitting the 
following testimony of D. Giles Kendig, a 
witness called by plaintiff : 

44 Q. Then what does this tag on here 
guarantee to the purchaser, if anything, 
in the trade ?" 

"A. It means that the sampler guaran- 
tees the tobacco in the case to be identical 
with the tobacco in the samples, and, un- 
less the tag bears marks to the contrary, 
that the tobacco in the case is sound. It 
is the custom in sampling tobacco, when 
any damaged tobacco is found in the case, 
to mark on the ticket the percentage of 
damage the case contains. The absence of 
marks indicates that the tobacco is sound." 

14. The Court erred in admitting the 
following testimony of D. Giles Kendig, a 
witness called by plaintiff: 

u Q. When this tobacco is inspected, if 
you know, is it inspected for the benefit of 
the seller or for the benefit of the trade at 
large, whoever may purchase, or for both 
parties ?" 

"A. The tobacco is inspected for the 
convenience and safety of both seller and 
buyer. Frequently tobacco is sold by 
these samples and paid for long before it is 
delivered, the buyer inspecting the samp- 
les. It is a guarantee of the condition of 
the tobacco in the cases, and for the con- 
venience of both parties the tobacco is 
sampled, in order that the settlements may 
be made. Frequently it is inconvenient 
for the buyer to remove the tobacco, and 
for the convenience of both buyer and 
seller the tobacco is sampled." 

u Q. What is the charge for inspecting 
a case of tobacco ?" 

"A. The charge varies from 25 to 35 
cents, in different firms." 

15. The Court erred in admitting the 
following testimony of John D. Skiles, a 
witness called by the plaintiff : 

"We have our tobacco inspected by 
New York inspectors, by Finke & Co., or 
Linde & Co., simply because we can then 
sell it all over the United States, and if 
there is any trouble about it, we have good 
parties to fall back on." 
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" Q. Whom do you fall back on ?" 
"A. On the samplers." 

16. The Court erred in admitting the 
following testimony of John D. Skilcs, a 
witness called by the plaintiff: 

" Q. What do you pay for sampling to- 
bacco?" 

"A. Twenty-five cents." 

17. The Court erred in admitting the 
following testimony of J. Gust. Zook, a 
witness called by the plaintiff: 

" Q. State, if you know, what is the 
custom of the trade with reference to a 
sample of tobacco with that tag upon it, 
and what does it represent to purchas- 
ers?" 

"A. The tobacco is sampled for the 
purpose of selling by. The sample is sup- 
posed to represent the case. We sell en- 
tirely by sample. If I buy a lot of to- 
bacco from a dealer, and the tickets are 
not marked in any way, I would suppose 
the tobacco would be sound, and I would 
buy it as sound tobacco." 

18. The Court erred in not giving bind- 
ing instructions to the jury that under the 
pleadings and evidence in this case there 
could be no recovery by plaintiff. 

Brown fi Hevsel^ for defendants and 
appellants. 

There was no contract whatever between 
the parties of this suit. If there was, it 
was a nudum factum. 

1 Wharton's Law of Contract, Sec, 506, 
507, 237. 

Edmundson vs. Penny, 1 Bar., 335. 

This tobacco may have been changed 
after inspection, and for such change the 
tag declares that defendants are not re- 
sponsible. 

The testimony in this case utterly fails 
to show that Fiuke & Co. ever sampled or 
inspected this tobacco at all for anybody, 
or that the tags bearing their stamps upon 
them were placed there by them, or by 
any one acting for them or under their au- 
thority, or that they were paid anything 
by anybody therefor, or who was the 
promisee. 

Warranty cannot be extended to persons 
unknown to the contract. 

Where the contract is for the benefit of 



the contracting parties, and the third per- 
son is a stranger to the contract and con- 
sideration, the action must be by the 
promisee. 

Campbell vs. Laycock, 4 Wright, 40 
Pa., 450. 

Torrens vs. Campbell, 24 Sm., 74 Pa., 
475. 

DeBolle vs. Ins. Co., 4 Wh., 67. 

A manufacturer who sends out into the 
market goods with false brands is not liable 
to the vendees of his vendees, however 
liable he might be to indictment for the 
special statutory offence of false branding. 

Wharton on Contracts, § 237. 

In an action upon an express contract, 
all evidence to show such a contract being 
lacking, it will not be permitted to infer 
sucli a contract by proving the usages of 
the trade. 

u No usage can be incorporated into a 
contract which is inconsistent with the 
terras of the contract." 

II, Parsons on Contracts, 546, also foot- 
note #, etc. 

Finally, there could have been no legal 
recovery in this case, had all the elements 
hereinbefore set forth as lacking been 
supplied, in the face of the plaintiff 's ad- 
mission that it had as yet suffered no dam- 
age. The president and manager of the 
company, plaintiff, testified (page 45, Ap- 
pendix), that the company had never paid 
for the tobacco ; no loc?s has been suffered. 

Even after bargain and sale, though the 
property of goods and the rights of posses- 
sion are transferred to the purchaser so as 
to give him " the rights and remedies be- 
longing to the possessor of the goods," yet 
the privity of contract with the vendor's 
bailee is not transferred with the property 
and right of possession. 

Blackburn on Con. of Sales, Text Book 
Series, 334. 

Without contractual parties, without 
privity and without consideration, it seems 
to us impossible to maintain that there was 
here any contract that a Court could be 
asked to enforce. 

E. K. Martin and T. B. Holahan, for 
'plaintiffs. 

The custom of the tobacco trade with re- 
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gard to " sampling " is of long usage and 
perfectly understood by all the parties. 
Evidence was admissible to show such cus- 
tom and understanding. 

Custom makes law in the absence of 
more definite enactments. 

Defendants' own actions showed their 
understanding. 

Defendants admitted their liability to 
plaintiffs, and offered to pay the damage. 

Custom must be certain, uniform and 
notorious, as to be known to the parties to 
the trade. 

McMasters vs. R. R. Co., 69 Pa., 374. 

Carter vs. Philadelphia Coal Co., 77 
Pa., 286. 

It has been held "that the guaranty ran 
with the bond, and into whosesoever's hands 
it came, the beneficial interest in the bond 
carried with it the guaranty of payment. 

Reed vs. Garvin's Executors, 8 S. & R., 
103. 

In this case the defendants' warranty 
was good for all purchasers for six months 
after the inspection of the tobacco. 

October 6, 1891. Opinion by Paxson, 
C. J. 

This case presents a novel question. It 
is whether a tag placed upon a bale of 
tobacco by the inspector or sampler is a 
warranty of the quality of the tobacco, and 
whether it enures to the benefit of subse- 
quent purchasers thereof. The facts, 
briefly stated, are as follows : The Cone- 
stoga Cigar Company, plaintiff, is a corpo- 
tion engaged in the manufacturing of ci- 
gars in Lancaster, Pa. Charles Finke & 
Co., defendants, are engaged in what is 
known as u sampling" of leaf tobacco, 
with their main office in the City of New 
York, and an agency or branch office in 
the city of Lancaster. In the regular 
course of business the plaintiffs purchased 
ten cases of tobacco from the firm of B. S. 
Kendig & Co. These cases were pur- 
chased by sample, each sample having on 
it one of the defendants' tags, containing 
such an inscription as the following, the 
number, weight and tare varying with the 
different cases : 

" Stripped and sample warranted, No. 
408, Feb. 5th, 1887. 484 lbs. and 84 off. 



Not responsible for any change or damage 
occurring after inspection. Charles Finke 
& Co., inspectors, 149 Water street, New 
York. Frank Ruscher, John T. Mellon, 

jr." 

Shortly after the purchase of the tobacco 
a portion of it — 1,973 pounds — was found to 
be injured. The plaintiffs immediately no- 
tified Kendig & Co., from whom they pur- 
chased it, and the latter notified the defen- 
dants, whose tag was on the samples. 
Shortly thereafter the agents of Finke & 
Co., called upon the plaintiff, examined the 
defective tobacco, promised to make it all 
right and pay for it. The defendants sub- 
sequently failed to make it all right, and 
this suit was brought to compel them to do 
so. 

The plaintiffs were met at the very 
threshold of their case with the contention 
that there was no contract between the 
parties, nor was there any privity. It 
may be conceded that no contract with the 
plaintiff appears upon the face of the tag, 
nor was there any evidence to show that 
the defendant had sampled the tobacco at 
the request of the plaintiffs, or that it had 
paid them for doing so. On the contrary, 
it was evident that it had been sampled 
Tor some previous owner, and had passed* 
thus sampled, to the plaintiffs. 

Had there been no ambiguity about 
the tag, its construction would have been 
for the court. As, however, it was unin- 
telligible in some respects without explana- 
tion, the learned Judge below permitted 
the plaintiffs to call a number of witnesses, 
inspectors, and persons in the tobacco trade, 
to testify to the meaning of certain words 
and figures on the tags as understood and 
acted upon by those engaged in the busi- 
ness in this county. The uncontradicted 
evidence upon this point was in substance 
that the tag or label on the sample means 
that the sampler guarantees the tobacco in 
the case to be identical with the tobacco in 
the sample, and unless the tag bears marks 
to the contrary, that the tobacco in the 
case is sound ; that it is the custom in 
sampling tobacco, when any damaged to- 
bacco is found in the case, to mark on the 
ticket the percentage of damage that the 
case contains ; the absence of marks indi- 
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•cates that the tobacco is sound. It is in- 
spected for the convenience and safety of 
both buyer and seller ; the tobacco sold by 
these samples is frequently paid for long 
before it is delivered ; that the label is not 
•only a guarantee of the quality of the to- 
bacco at the time of inspection, but that 
the guarantee is good for six months, for 
the benefit of any person into whose pos- 
session the tobacco may come within that 
time; that if the tobacco thus inspected 
proves defective, the sampler shall make it 
good by paying for so much as is injured 
•or spoiled. 

There is no doubt, under the evidence, 
that this is the usage of the trade, so gen- 
eral as to be universal. Whether the 
usage has continued so long as to have 
grown into a custom such as the law would 
write into every such contract, is a very 
serious question, which we are not called 
upon to rule in this case. As it is one of 
first impression, and at the 6ame time of 
vast importance to this large industry, we 
prefer to decide only what is before us, 
and not anticipate cases which may arise 
in the future under other circumstances. 

We are of opinion that the evidence 
explanatory of the tag and the usage of 
trade in connection therewith was properly 
received and submitted to the jury. Their 
verdict settles the matter so far as the facts 
are concerned. They have found the con- 
tract substantially in accordance with the 
plaintiff's construction of it. Was there 
-evidence sufficient to justify this finding? 

However much we might hesitate were 
there nothing in the case but the proof of 
the usage of the trade, there is evidence 
that the defendants' own construction was 
in harmony with that usage. It is in proof 
that defendants' agents, when notified of 
the defect in the tobacco, called upon the 
plaintiffs, examined it, admitted the defect 
and promised to make it good. There was 
also evidence that in other cases when the 
same thing had occurred they had * made 
it good,' by paying for the defective to- 
bacco. It is no answer to this to 6ay that 
there was no proof of their agency, nor 
that the tags were placed on the samples 
by the defendants. It is not only shown 
that Irwin & Schroeder were acting as 



agents for the defendants, but there was 
direct proof of their agency by the admis- 
sion of a member of the defendants' firm. 
There was also the recognition of the 
sample tags by the agents, accompanied by 
the promise to pay for the defective to- 
bacco. We have then the construction of 
the contract by the defendants themselves 
— a construction in entire harmony with 
that of the plaintiff, and the usage of trade 
which was offered in explanation of it. 

The case was submitted to the jury 
with proper instructions, and the verdict 
was fully warranted by the evidence. 

Judgment affirmed. 



§omttwn §le*s~![iiw. 



C. P. OP LUZERNE CO. 
Wiseman & Oo. vs. Fleischer. 

Married woman — Alteration of writing. 

The interlineation of the words " for indebt- 
edness incurred in the management of my sepa- 
rate estate, and in connection with the separate 
business in which I am engaged," in a note with 
confession of judgment given by a married wo- 
man, is a material alteration. 

Rule to show cause why judgment 
should not be stricken off or opened, and 
the sheriff's sale (of personal property) be 
set aside. 

(?. L. Halsey, for plaintiffs. 

J. L. Lenahan and 'J?. A. Lynch, ior 
defendant. 

June 26, 1891. Opinion by Ricb, 
P.J. 

The first question in this case is whether 
the interlineation of the words " for indebt- 
edness incurred in the management of my 
separate estate, and in connection with the 
separate business in which I am engaged," 
in a note with confession of judgment given 
by a married woman, is a material altera- 
tion which will avoid the note. It is ar- 
gued by the plaintiff's counsel that it is 
not, because, under the Married Persons' 
Property Act (P. L. 1887, p. 332), a 
judgment note given by her for the con- 
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side ration mentioned in the alleged inter- 
lineation would have been valid and bind- 
ing upon her without these words. This 
proposition is not wholly free from doubt. 
It has been held in several of the lower 
courts that a judgment entered on a war- 
rant of attorney, signed by a married wo- 
man, which does not show on its face that 
the debt was contracted in her trade or 
business, or for necessaries, or for the use 
and improvement of her separate estate, is 
void and will be stricken off on motion. 
Reed vs. Harley, 7 Pa. C. C. R. 125; 
Hartley vs. Decker, ibid., 127 ; Richey vs. 
Carpenter, 9 ibid., 106; Raymond vs. 
Goetz, ibid. j 353. So also it was held, 
under the act of February 29, 1872, P. L. 
211, which gives to married women the 
general power to contract for sewing ma- 
chines for their own use, that a note given 
by a married woman in the purchase of a 
sewing machine will not sustain a judgment 
confessed thereon unless the purpose for 
which it was given appears of record. 
Baker vs. Singer Sewing Machine Co., 
122 Pa., 363. All of these decisions take 
the view that, since the passage of the act 
of 1887, as before, a married woman is not 
vested with the general powers of a feme 
sole to bind herself and her estate, but that 
such power as she has is exceptional, and 
hence it must appear from the # record that 
the debt charged is within some of the ex- 
ceptions. On the other hand, we held in 
Baldes vs. Malloy,5 Pa. C. C. R., 493; 5 
Kulp, 89, that under the act of 1877 a 
judgment note given by a married wo- 
man for a debt contracted by her before 
maniage was binding, although the consid- 
eration was not set out in the note. In 
Real Estate Co. vs. Roop, 132 Pa., 496, 
Chief Justice Paxson, after stating the pur- 
poses for which a married woman may con- 
tract, says : u For any of these purposes 
she may bind herself and her estate or 
business by her contracts, and I have no 
doubt, may lawfully confess a judgment. 
But beyond this we do not think the act 
confers any power. It is entirely proper 
that the law should clothe her with suffi- 
cient power to properly manage her sepa- 
rate estate ; and when it authorizes her to 
embark in business, it is right that she 



should be held to her contracts, which can 
only be done by authorizing her to make 
such contracts. So in regard to neces- 
saries. If she may purchase them, she 
should be authorized to bind herself and 
her estate for them in the usual manner 
and by the usual forms by which con- 
tracts are made by persons sui' juris." 
It may be questioned whether more was in- 
tended by the language italicized by us, 
than that she may give a judgment note 
without intending to imply that the record 
need not show that the debt was one which 
she was authorized to contract. It is prob- 
ably fair to say that the precise point has 
not as yet been authoritatively decided. 
But even if the words in question were not 
essential to the validity of the judgment, 
does it follow that, their interlineation after 
ithe execution and delivery of the note was 
an immaterial and harmless alteration? 
We think not. Chief Justice Thompson 
said : " There is no subject in the books 
which has occupied a much larger share of 
attention than questions of the alteration of 
writings, but, after all that has been said, 
each case roust stand much more on its own 
facts than upon the rules announced in any 
given case." Kountz vs. Kennedy, 63 
Pa., 187. Chief Justice Sharswood said 
there was a wilderness of cases in the 
books on the subject, and of course they 
are not all consistent and easily reconciled. 
44 My own opinion is that the courts have 
gone far enough in permitting writings to 
be tampered with." Craighead vs. Ma- 
loney, 99 Pa., 211. In the same case he 
says : 44 It is evident that any tampering 
with the instrument which imposes upon 
the party a burden or peril which he would 
not else have incurred is an injury to him, 
and therefore material. It is a mistake to 
infer that whether the pecuniary liability 
is increased or the time of payment 
changed is the test. In these respects the 
party may be no worse, yet his rights and 
remedies on the instrument may be seri- 
ously affected. Whenever this is so it 
does not matter that the alteration was en- 
tirely honest and with no fraudulent in- 
tent." He also quotes with approval the 
doctrine stated in Parsons on Bills, &c. 
44 Any alteration which changes the evi- 
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dence or mode of proof is material." It : 
was accordingly held that where a note or. 
instrument is executed by two or more 
parties, any alteration in it, without the 
consent of all, renders the recourse of the 
party who has not assented more difficult 
and expensive, and therefore will avoid the 
note as to him. Upon this principle, that: 
whatever changes the evidence or mode of 
proof is a material alteration, it has been 
held that the addition of the name of a 
subscribing witness who was not present at 
the execution of the instrument will avoid 
it, if done by the procurement or with the 
assent of the payee or obligee. Marshall 
vs. Gougler, 10 S. & R., 164; Henning vs. 
Werkheiser, 8 Pa., 518. The fact that the 
instrument would be valid without a sub- 
scribing witness, does not affect the ques- 
tion. The solemn admission contained ii% 
the clauses alleged to have been interlined 
makes it much easier for the payee or 
holder to prove that a note of a married 
woman was for one of the purposes for 
which she may contract, and give a note or 
confess a judgment, and much more diffi- 
cult for the defendant to show the con- 
trary. It is therefore beneficial to the 
payee and prejudicial to the maker. It 
gives prima facie validity to an instrument 
which, without it, would be of doubtful 
validity. If it does not couclusively shut 
out a defence, which otherwise the maker 
might set up, it makes that defence more 
difficult, and thus adds to her burden. For 
these reasons we conclude that the inter- 
lineation, if made after the execution of 
the note, and without the defendant's con- 
sent, was material. Whether it was so in- 
terlined is a question of fact, which, after 
a careful consideration of the conflicting 
evidence, we think ought to be submitted 
to a jury. Jenkintown Bank's Appeal, 
124 Pa., 387. 

The rule to open the judgment "is made 
absolute and issue is awarded; the note to 
stand for a declaration, and the defendant 
to plead within fifteen days from this date 
— Luz. Leg. Register. 



§nHrter £e&mon$. 

Q. S. OP YORK COUNTY. 

Com. ▼. Painton. 

Costs — Defendant's subpoena — Officer's 
fees. 

While the court has no power to direct the 
county to pay the costs incurred in issuing 
and serving the defendant's subpoena, he iseu- 
titled to compulsory process to procure the at- 
tendance of his wi nesses. The court will di- 
rect the issue of such process, and compel its 
service by the proper, officer who assumed that 
burden in accepting his office. 

Motion for issuing; and service of sub- 
poena. 

August 26, 1891. Per Curiam. The 
Court has no power to direct the County 
of York to pay the fees and expenses to be 
incurred in issuing and serving the defend- 
ant's subpoena ; Wayne Co. vs. Waller, 90 
Pa., 99. But the defendant is entitled to 
compulsory process to procure the attend- 
ance of his witnesses, and it is the duty of 
the Court to direct a subpeeua to issue for 
that purpose and to compel its service by 
the proper officer who has assumed that 
burden in accepting his office ; 90 Pa., 99. 

It is ordered that the Clerk of this 
Court issue a writ of subpoena directed to 
the Sheriff, L. W. Finley, Esq., for such 
witnesses as the defendant's counsel shall 
name as material witnesses, and that the 
Sheriff forthwith serve the same and make 
return thereof to this Court. — York Legal 
Record. 



Talkative Drummer (to stranger on 
train) : " What's your line ?" 

Stranger : " Brains I" 

Drummer (sarcastically): "Indeed! how 
do you sell 'em?" 

Stranger: "By the case; I'm a law- 
yer!" — From Puck. 



Magistrate: " You say you stole the 
ham because you were hungry. A man 
can't eat a whole ham, can he?" 

Prisoner: "Very much to my regret, 
your Honor, I had no knife with me; 
otherwise I should only have taken a 
slice." 
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Eberly's Appeal* 

Devise 6f real estate charged with dower 
— Who liable for dower — Jurisdiction 
of Orphans* Court — Acts of June 19, 
1878, P. L., 90S; May 17, 1866, P. 
L., 1096 ; and March 99, 188%, Pur. 
Dig., 646, pi. 190. 

Where a tetttator has bought a farm at an 
Orphans' Court sale, the amount of the widow's 
statutory dower, after the payment of debts re- 
maining charged thereon in his deed and in 
his will devised the farm without specifying 
whether or not the devisees should take sub- 
ject to said dower charge, the court has no 
jurisdiction on the death of the widow, to 
make absolute a rule on the testator's execu- 
tor, at the instance of the devisees, to pay said 
dower out of the personal funds of bis estate, 
and so decree. 

Such a decree is not within the purview of 
the Act of I860. That act has no relation to 
persona] estate, but by its terms gives the Or- 
phans' Court jurisdiction to enforce payment 
of money charged by its order on real estate, 
out of real estate. 

In the matter of the Appeal of Adam J. 
Eberly, surviving executor of Robert A. 
Evans, deceased, from the definitive decree 
of the Orphans' Court of Lancaster County, 
entered January 17, 1891, directing the 
said Adam J. Eberly, surviving executor 
as aforesaid, to pay to the heirs of James 
Woodrow, deceased, the sum of $394.45, 
it being a charge of dower upon a farm or 
tract of land, situate in the township of 
Little Britain, in said county, containing 
116 acres, more or less, property of said 
Robert A. Evans at the time of his death, 
and all interest due thereon, and, also, the 
costs of this proceeding. 

On March 11, 1882, Robert A. Evans 
bought a farm at an Orphans' Court sale, 
for $5405.00, one- third of the purchase 
money remaining after the payment of 
debts to remain charged upon the property 
as the widow's dower. The amount of said 



dower was ascertained to be $394.45, which 
amount was charged upon the property in 
the deed and the balance of the purchase 
money paid over. 

On August 12, 1887, said Robert A. 
Evans died testate, appointing Adam J. 
Eberly, Esq., the appellant, and John J. 
Evans, who has since died, his executors. 

In paragraph seventeen of said will b* 
devised said farm, among other real estate, 
to his brother, William W. Evans, for an4 
during the term of his natural life, and 
from and immediately after his decease, h* 
devised the same unto his nieces, Annie 
M. Hess, Gertrude K. Cox and August* 
Kvans, children of his brother, WilUia* 
W. Evans, to each the undivided one thir4 
part thereof for and during the term of her 
natural life, and from and immediately after 
the decease of said Annie M . Hess, he de> 
vised the said one-third part thereof given 
to her for life, unto her children, their 
heirs and assigns forever; and from and 
immediately after the decease of said Gei* 
trude K. Cox, he devised the said one-third 
part thereof given to her for life, unto her 
children, their heirs and assigns forever; 
and from and immediately after the decease 
of said Augusta Evans, he devised the 8ai| 
one-third part thereof given to her for Ufa*, 
unto her children, their heirs and assign! 
forever. 

On the death of the widow, on petition 
of the appellees, heirs of James Wood row, 
deceased, the Orphans' Court of Lancaster 
county granted a rule on said William W» 
Evans, Gertrude K. Cox, Annie M. Hew, 
and Augusta Evans, to show cause why 
they should not pay the sum of $394.4$ 
dower, and the interest due thereon, to 
the heirs of James Woodrow, deceased, re- 
turnable on the third Monday in February, 
1890, to which rule answers were filed by 
William W. Evans on February 14, 1890; 
and by Gertrude K. Cox and Annie M. 
lless,on February 17, 1890. After argu- 
ment of said rule the said Court, by opin- 
ion read and filed on May 13, 1890, withe» 
out making any disposition of said rule, 
directed that the surviving executor of 
Robert A. Evans, the appelant, must be 
served with a rule and have his day in 
Court, and when that is done the matter to 
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be submitted to said Court for further ac- 
tion. 

The above rule on the surviving execu- 
tor was then taken out and served on said 
surviving executor, the appellant, return- 
able on June 7, 1890, to which he filed his 
answer in open Court on the day on which 
the rule was made returnable. After argu- 
ment of said rule the Court, on January 
17, 1891, delivered and filed an opinion, 
and made the following decree : 

" Therefore, it is now, to wit, January 
17, 1891, ordered and decreed that A. J. 
Kberly, Esq., the surviving executor of 
Robert A. Evans, deceased, pay the said 
charge of dower upon the farm or tract of 
land mentioned and described in the peti 
tion — property of said Robert A. Evans at 
his death, and situated in Little Britain 
township, Lancaster county, containing 116 
acres, more or less, being three hundred 
•and ninety four and forty-five hundredths 
dollars, and all interest due thereon, and 
«lso the costs of this proceeding." 

[For opinions of the Court below see 7 
Law Rbvibw, 209, and 8 Law Review, 
138.] 

Adam J. Eberly, surviving executor, then 
.took this appeal, assigning for error the 
Above decree, the action of the court in not 
directing that William W. Evans, Annie 
M. Hess, Gertrude K. Cox and Augusta 
JSvans, devisees for life under the will of 
«aid Robert A. Evans, of the said real 
-estate, should pay the said dower to those 
legally entitled thereto, and in assuming, 
.without any evidence, that Robert A. Evans 
made the payment of said dower his per- 
sonal obligation, thereby making it a debt 
payable out of his personal assets. 

A. J. Ebtrly and J. W. fienlinger, 
for appellant. 

The payment of the dower did not be- 
come the personal obligation of Robert A. 
Evans, and his personal estate can not be 
liable.' 

The devisees only could be liable there- 
for. 

A dower is an interest in the land, not 
a mere lien. 

Diffenderfer and wife vs. Eshleman, 113 
Pa., 309. 

Zeigler's Appeal, 35 Pa., 173. 



Miller vs. Leidi*, 3 W. and S., 458. 

Bachman vs. Christman, 23 Pa., 162. 

Even if it was a lien, Robert A. Evans* 
estate would not be liable under the Act 
of 1878. 

It is a settled rule that the devisee of 
land acquired by a testator, subject to a 
subsisting encumbrance created by a for- 
mer owner, takes it charged with the en- 
cumbrance, without any claim for its satis- 
faction out of the personal estate, unjess 
the* will clearly indicates an intention to 
churge such encumbrance on the personal 
assets, or the testator has so dealt with the 
encumbrance as to make it his proper debt. 

Hirst's Appeal, 92 Pa. St., 494. 

Marshall's Estate, 1 Pearson's Sel. Eq. 
Cases, 367. 

This dower was just in the same position 
as a " subsisting encumbrance." 

George Nauman and J. W. F. Swift, 
for appellees. 

This dower was credited to Robert A. 
Evans as part of the purchase money fend 
for the farm. 

The Act of 1878 has no bearing on this 
case. Evans himself created this charge. 
His personal estate must pay it to the re- 
lief of the devisees. 

Upon the death of the widow a dower 
becomes a mere lien or charge. 

Hoff's Appeal, 24 Pa., 200. 

Hunter's Appeal, 62 Pa., 324. 

Keysey's Case, 9 Soc. R., 71. 

1 Story's Eq. §571. 

Moore's Appeal, 88 Pa., 451. 

Metzger and Germant's Appeal, 71 Pa., 
330. 

The land is only chargeable in the hands 
of the terre-tenant after failure to obtain 
payment from the original purchaser; I 
mean as between him and the terre-tenant. 

Unangst vs. Kraemer, 8 W. & S., 400. 

October 5, 1891. Opinion by Ster* 
RETT, J., 

Exactly in what form the " charge," oat 
of which the claim involved in this appeal 
grew, stands upon the records of the court 
below, does not appear. The effect of the 
sale made for payment of debts was to di- 
vest not only the estate which was in James 
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Woodrow, deceased, but that of his widow, 
and vest them in Robert A. Evans ; this 
44 charge " was undoubtedly part of the 
price ; and the implication is that it was a 
deferred instalment secured ,on the land 
sold under the order of that Court. 

Assuming for the purposes of this appeal 
that Robert A. Evans became personally 
liable for the "charge," the court below 
was without jurisdiction in the form adopted 
to enforce its payment. Distribution of the 
personal estate of decedent could only be 
made upon the audit of the executor's ac- 
count in the mode prescribed by statute. 
Thero creditors and legatees, as well as 
devisees, would have a right to be heard ; 
and it is impossible to anticipate what 
questions they might raise ; while here 
they have no status, and may be prejudiced 
by the decree made. The executor, as 
such, has nothing to do with questions of 
distribution ; Bracken's JSst., 138 Pa., 104. 

The decree below is not within the pur- 
view of the Act of 1866. That acUhas no 
relation to personal estate, but by its terms 
gives the Orphans' Court jurisdiction to 
enforce payment of money " charged," by 
its order on real estate, " out of the real 
estate." 

The " charge " being admitted, these 
creditors had a right to elect the remedy 
provided by the Act of 1866. They were 
not bound to resort to the personal estate 
first ; Sergeant v. Ewing, 30 Pa., 75, 81 ; 
and the court below should have decreed 
accordingly. Robert A. Evans, living, could 
not have objected ; and his devisees have 
no higher rights. The rights of these 
creditors are paramount, and the equities 
between the devisees and the legatees 
tinder the will cannot be adjusted at their 
expense. 

The decree of the Orphans' Court must 
therefore be reversed and a decree made 
in accordance with the original petition, 
without prejudice to the adjustment of 
equities as between the devisees and the 
legatees. 

Decree reversed, with costs to be paid 
by the appellees, and record remitted with 
instructions to proceed in accordance with 
the foregoing opinion. 



Dnnlap vs. Linton. 

Damages for seduction per quod tervitium 
amisit — When statute of limitations 4e- 
gins to run. 

K 

In an action by a father to recover damages 
for the seduction of his daughter, the legal in- 
jury accrued at the time the act of reduction 
was committed, and the statute of limitations 
begins to run from that time and not from the 
birth of the child. 

The lying-in expenses, support of the daugh- 
ter, and mental pain, do not of themseves give 
the cause of action, although, in truth, the lat- 
ter forms the principal feature in giving dam- 
ages. 

Appeal of John A. Linton from the 
judgment of the Court of Common Pleas of 
Lancaster County to February term, 1890, 
No. 21. 

This is an action of trespass, begun by 
a capias issued against John A. Linton on 
January 25, 1890, by James Dunlap, the 
father of Annie Dunlap, to recover dam- 
ages for the alleged seduction and loss of 
services of his minor daughter, which se- 
duction, it is asserted, was committed in 
August, 1883. The child was born on 
May 16, 1884. 

The period of time thus intervening be- 
tween the alleged seduction and the issuing 
of the capias in this suit was six years ana 
five months. 

Indictments were found by the Grand 
Jury against Linton, for fornication and 
bastardy and seduction, on April 22, 1885. 
And on January 3, 1890, verdicts of not 
gnilty were taken on both indictments. 

The evidence shows that the defendant 
left Lancaster county about the time these 
criminal prosecutions were commenced, of 
which he was subsequently acquitted, and 
that he resided at Quincy, Illinois, until 
January, 1890, when he returned to Lan- 
caster county, where he was arrested on 
th'e capias in this suit on January 25, 
1890. 

On the trial of the cause in the Court 
below the defendant, who is the appellant 
here, has relied upon the acquitals, and 
the bar of the statute of limitation, and 
took the position before the Court that 
the bar of the statute began to run at the 
time of the commission of the trespass or 
the seduction, August 16, 1883, and that 
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consequently the suit was barred on Au- 
gust 16, 1889, or thereabouts, and ex- 
cepted to the admission of evidence, and 
submitted points to the Court, in accord- 
ance with this view of the case. 

The Court below held that the statute 
would be no bar to the recovery in this 
case for such damages as were actually 
Buffered within six years prior to the bring- 
ing of the suit. 

The verdict of the jury was for the 
plaintiff for $550.00. 

[For opinion of Court below dismissing 
motion to discharge defendant on common 
bail, see 8 Law Review, 65.] 

The defendant took this appeal, assign- 
ing for error, inter alia, the refusal of 
the Court to affirm the defendant's first 
point, and the following portions of the 
charge of the Court. 

On the trial the defendant asked the 
Court inter alia to charge as follows : 

" First, That the facts in this case prove 
that more than six years had elapsed after 
the cause of action had accrued before the 
suit was brought, and the verdict of the 
jury should be for the defendant." 

Answer of the Court : u Refused." 

The court charged the jury inter alia as 
follows : 

44 It cannot, therefore, in our judgment, 
be legally held that the statute begins to 
ran against a parent where his daughter 
has been seduced from the moment of her 
illicit connection with her seducer, for the 
reason that the law gives him a right to 
recover, among other things, for loss of her 
services, and her nursing and care during 
pregnancy and confinement, etc., which do 
not take place until some time after the se- 
duction, but are caused by and in conse- 
quence of the seduction." 

4< The only case which appears fully to 
cover the point is found reported in Ken- 
tucky, in which state their laws include a 
statute of limitation somewhat like our 
own, except that the time for commence- 
ment of such action is limited to one year y 
instead of six years, as in our act. The 
Supreme Court of Kentucky say that in an 
action by the parent for the loss of service 
and expense, m consequence of the seduc- 
ductipn of his daughter, the limitation of 



one year begins to run from her recovery 
after the birth of the child. 

And this seems to be reasonable, for all 
consequences, damages and injuries for 
which the parent will be enabled to recover 
will be fully developed, brought to view 
and capable of proof by that time, and 
therefore form his complete cause of 
action. The statute is therefore no bar tfr 
a recovery in this case." 

44 If you find from the evidence she was 
so seduced, then what, if any damage or 
injury, does the evidence in the cause show 
you the plaintiff has suffered by reason 
and in consequence of the seduetion, in 
loss of her service, waiting on, care, nurs- 
ing and attendance at the time of child- 
birth, or during her pregnancy, and until 
after she had fully recovered from the 
effects of childbirth, and was again able 
to perform services as before the injury 
occurred. 

In this, as in all other cases, you must 
be governed by the law as we give it to 
you ; ff we are wrong, you are not respon- 
sible ; the parties have their remedy, and 
the Supreme Court will take pleasure in 
correcting our error." 

J. W. F. Swift and H. R. Fulton, 
for defendant and appellant. 

The error, in part, of the Court below 
was its failure to recognize and apply the 
fundamental rules heretofore established in 
interpreting the statute. Wilhoit vs. Han- 
cock, 5 Bush., Ky. Repts., p. 667, was 
principally relied on by the appellee as 
ruling the case ; when in fact it was simply 
a construction of the penal code of that 
state, which says: "In an action by the 
parent for loss of services and expenses in 
consequence of the seduction of his daugh- 
ter, the limitation of one year begins to 
run from her recovery after the birth of 
the child." 

When we consider, that it is universally 
held that the lex fori governs, and that a 
suit brought in Pennsylvania is not gov- 
erned by the statute of limitations of any 
other state, the error in relying upon such 
a precedent is obvious. 

An action for damages of a seduction 
will lie without proving pregnancy. 
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Com. vs. Nellis, 81 N. Y., 405. 

In fornication the statute runs from the 
time the act was committed. 

Com. vs. Buffner, 4 Casey, 529. 

Owen vs. Western Saving Fund, 1 
Out., 47. 

In seduction the statute begins to run 
when the act of seduction is done. 

Macfadden vs. Olivant, 8 vol. East's 
Court of Kings B. Repts., 448. 

Limitations run from the cause of the 
action, the commencement of the wrongful 
act. 

2 Pur. Dig., p. 1065, § 18. 

2 Ad. on Torts (4th ed.), p. 1164. 

Mat. Copper Co. vs. Minnesota Mining 
Co. 67 Mich., 88. 

Battley vs. Faulkner, 8 Barnwell and 
Alderson (Eng. L. R.), p. 288. 

Action for seduction is not really for 
mere loss of services. The real injury is 
the seduction. 

Badgeley vs. Decker, 44 Barber, (N. 
Y.) 577. 

Molvey vs. Hoffman, 5 Norris, 858. 

The words " beyond the sea," mean with- 
out the United States. 

Gonder vs. Estabrook, 9 Casey, 874. 

Appellant's absence did not leave ap- 
pellee without a means to prevent the 
running of the statute. 

Troubat & Haley's Pr, vol 1., p. 184, 
§88. 

In Amy vs. Watertown, Vol. 130 
United States Reports, page 820, the 
Court ruled that " Courts cannot create an 
exception to the operation of the statute of 
limitations not made by the statute itself, 
when the party designedly eludes the ser- 
vice of process." 

B. F. Davis, for appellee. 

The statute begins to run when the loss 
of service occurred, at the birth of the 
child. 

Wilhoit vs. Hancock,5 Bush (Ky.), 567. 

The real cause of action is the loss of 
service. 

Overton vs. Tracey, 14 S. 4 R., 828. 

2 Ad. on Torts, § 1274. 

Mohry vs. Hoffmann, 86 Pa., 358. 

Ream vs. Rank, 3 S. & R., 215. 

Hornketh vs. Barr, 8 S. & R., 36. 

Roberts vs. Reed, 16 East., 215. 



The bar of the statute does not begin to 
ran until an actual legal injury ensues. 

2 Addison on Torts, $ 1361. 

Banks vs. Waterman, 26 Conn., 824. 

Jones vs. Conway, 4 Yeates, 109. 

The criminal indictment in this case sus- 
pended the statute. 

Hutchinson vs. Merchants, 41 Pa., 42. 

October 5, 1891. Opinion by Micthell, 
J • 

The courts have always been liberal in 
sustaining actions of this kind, and we 
have accordingly looked carefully through 
the present case with every disposition to 
save the verdict, but settled principles 
seem clearly against it. 

Though no authority has been found on 
the exact point as to the statute of limita- 
tions, yet all the cases treat the seduction 
as the cause of action, even though it be 
not actionable unless loss of service follow. 
Thus in Chitty's note No. 8, Blackstone, 
143, it is laid down as settled, that " in that 
action which is in most general use, vis ; 
a per quod servitium amisit, the father 
must prove that his daughter, when se- 
duced, actually assisted in some de- 
gree in the housewifery of his fam- 
ily,' 1 and though the later authorities 
are that if the daughter be under age, or 
over age and residing with the father, ser- 
vice will be presumed if is within the 
power of the father to command, yet no 
change has been made as to the time to 
which the test shall be applied, to wit, the 
time of the seduction. And all of our own 
cases in which the subject is touched at 
all, go upon the tame view. Thus in Wil- 
son vs. Sproul, 3 P. & W., 48, it is said by 
Ross, J., "the relation of roaster and ser- 
vant must exist between the plaintiff and 
the person seduced, at the time when the 
injury is committed." In South vs. Den* 
niston, 2 Watts, 474, it was held that a 
widowed mother, with whom the daughter 
did not live at the time of the seduction, 
could not maintain the action, although the 
lying-in took place in the mother's house, 
and the* expenses were paid by her. Gib- 
son, C. J., said the action was founded ex* 
clusively on the relation of master and ser- 
vant, and the gist of it being the censer 
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-quential loss of service, " if this right be 
divested or expired, the relation can be re- 
newed but by actual service, which to 
found an action for the interruption of it, 
must have existed at the doing of the act 
of which the interruption is a consequence. 
* * * But a mother being at best in 
the category of a father who has parted 
with his right, can maintain the ac- 
tion, but on proof of actual service at the 
time of the seduction." And this is quoted 
-with approval by Sergeant, J., in Femsler 
vs. Moyer, 3 W. & S., 418 : "The mother 
not being bound to maintenance, can main- 
tain the action only by proving actual ser- 
vice at the time of seduction." 

But a case which seems to put the matter 
beyond futher contention is Logan vs. 
Murray, 6 S. & R., 175. There the 
daughter was seduced during her father's 
lifetime, but was not confined until after 
his death, while living with and rendering 
service to her mother, who was at the ex- 
pense of the confinement. It was held 
that an action by the mother could not be 
maintained. u Whatever damage the 
mother might sustain," said Duncan, J., 
" arose from an act committed in the 
father's lifetime. The daughter was his 
servant. When the mother became, on her 
husband's death, the mistress of the house, 
the mischief was done ; the daughter came 
into her service pregnant. If the alleged 
trespass gave her no cause of action, the 
consequence of the trespass could not. * * * 
I agree that this action is considered with 
great liberality, and that courts of justice 
have extended it very far in comprehend- 
ing not only parents, but other relatives in 
loco parentis ; but they have always ad- 
hered to the nature of the action ; have 
never extended it to cases where at the 
time of the injury done the person com- 
plaining was not, in contemplation of law, 
either enjoying the services of others, or 
having a right to retain them. * * * The 
lying-in expenses, the support of the 
daughter, the mental pain she may have 
sustained, do not of themselves give the 
cause of action, although in truth the latter 
forms the principal feature in giving dam- 
ages." This case is decisive that the 
cause of action is the seduction, and that 



no new action arises from the subsequent 
results to the plaintiff. It establishes 
therefore that the cause of action, in the 
present case, was complete more than six 
years prior to the writ, and that the stat- 
ute of limitations was a bar. 

The defendant's first point should have 
been affirmed. 

Judgment reversed. 



Eeigleman vs. Focht. 

Promise by third per ton to pay rent to 
landlord — Wlien void under statute of 
frauds. 

An oral promise by a third person to pay the 
accruing rent to a landlord, in consideration for 
which the landlord forbears to evict the tenant, 
and permits him to continue on the premises to 
the end of hi* term, without, however, releasing 
him from liability for the rent, is not the crea- 
tion of a new and independent debt of the prom- 
isor, but is a mere promise <o pay the debt of 
another, and is void under the statute of 
frauds. 

Appeal of Daniel Focht, defendant, from 
the judgment of the Court of Common 
Pleas of Berks county, in an action of 
assumpsit brought by Benjamin Riegle- 
man. 

The plaintiff rented certain premises to 
James S. Focht for one year. After 
James S. had been in possession for six 
months, plaintiff threatened to evict James 
S. if he did not pay the rent in advance, if 
he did not give security for its payment, 
according to the alleged terms of the lease. 
Defendant, Daniel Focht, the father of 
James S., then orally agreed to pay such 
rent. 

Verdict for plaintiff for $99.65, and 
judgment thereon ; whereupon defendant 
took this appeal. 

For appellant, Rothermel Bros. 

D. N. Schaeffer and J. FT. Marx, 
Contra. 

April 6, 1891. Opinion by Grebn,J. 

In any aspect of the testimony in this 
case, the promise upon which the suit was 
brought was a verbal promise to pay the 
debt of another, and therefore void under 
the statute of frauds. Th6 original letting 
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of the premises in question was, admittedly, 
tnade by the plaintiff to James S. Focht. 
Daniel Focht, the defendant, was in no 
«ense a party to that contract. The letting 
was for one year, and under it James S. 
Focht moved into the house and continued 
to live there until the end of the term. He 
paid part of the rent, $75, and it is not 
claimed by the plaintiff, nor is it the fact, 
that the plaintiff at any time released him 
from his obligation to pay the remainder 
-of the rent. On the contrary, the plain- 
jtiff testified that "Jim," his tenant, still 
owed him the $125 balance of the rent at 
the trial. He was asked : " Q. Then 
James S. Focht paid you $75, and still 
owes you $125 ? A. Yes, sir, Jim ; but 
Tie did not pay it on the bargain, and he 
owes roe $125 yet. Q. Jim Focht paid 
you $75, and owes vou $125 — is that so or 
not? A. I rented it to him for $200. 
Now, it is easy to know how it is." The 
•plaintiff's own testimony as to the defend- 
ant's promise was that he asked him (the 
plaintiff) to let Jim remain on the premi 
ses, and that he (the defendant) said he 
would pay the rent monthly, or quarterly, 
as he desired. "#. Did you at that time 
threaten to evict James Focht ? -4.1 said 
if he did not pay his rent or give bail I 
would evict him. Q. What was Daniel 
Focht's answer at that time? A. Dan 
Focht said then I should leave him remain, 
and that he would pay the rent monthly or 
quarterly, as I desired. Q. What did he 
do then ? A . He remained there until the 
end of the year. Q. What did you say to 
Daniel Focht? A. Then I left him live 
there. Upon the old man's promise. I left 
him live there. I cannot answer what an- 
swer I gave. It is so long ago I have for- 
gotten it." Thus it will be seen that the 
whole of the plaintiffs case, according to his 
own testimony, was that he would forbear 
tin eviction of the tenant, and let him con- 
tinue to live on the premises to the end of the 
term, upon the defendant's promise to pay the 
rent. It is really too plain for argument, 
that this is not the creation of a new and 
independent debt of the promisor alone, 
but a mere promise to pay the debt of the 
tenant, who was to continue to occupy the 
premises until the end of the term ; and 



this is precisely what he did. No change 
took place in his relation to the plaintiff as 
his tenant. He still continued liable for 
the accruing rent, and the plaintiff so testi- 
fied. Of course, no relation of tenancy 
between the plaintiff and the defendant 
ever arose, nor was there the slightest pre- 
tense that it did, or that anything was said 
between them on that subject. The de- 
fendant received no consideration of any 
kind for his promise, except such as would 
arise from the fact that his son was per- 
mitted to remain on the premises. There 
is no testimony in the case which, in any de- 
gree, improves that of the plaintiff himself. 
The rent of the tenant remained ; there was 
no extinguishment of it, and no substitu- 
tion of any other debt in its place ; there 
was nothing but the collateral, verbal prom- 
ise of the defendant to pay it ; and, under 
all the authorities, such a promise is within 
the operation of the statute of frauds and 
perjuries. Said Mr. Justice Strong in 
Maule vs. Bucknell, 50 Pa. St., 39 : " In 
Wm. Saund, 21 le, note 1, it is said : * The 
question whether each particular case comes 
within the clause of the statute or not de- 
pends, not on the consideration for the 
promise, but on the fact of the original 
party remaining liable, coupled with the ab- 
sence of any liability on the part of the 
defendant or his property, except such as 
arises from his express promise.' The doc- 
trine of this note is supported by very 
many cases, and it is in harmony with the 
words of the statute." In Nugent vs. 
Wolfe, 111 Pa. St., 471, our brother Ster- 
rett said: " As a general rule, when the 
leading object of the promise or agreement 
is to become guarantor or surety to the 
promissee, for a debt for which a third 
party is, and continues to be, primarily 
liable, the agreement, whether made before 
or after, or at the time with the promise of 
the principal, is within the statute, and not 
binding, unless evidenced by writing." In 
the note to Birkmyerv*. Darnell, 1 Smith, 
Lead. Cas. (8th ed.), 559, it is said : "It 
is universally conceded that forbearance 
to proceed against the estate or person of 
the debtor, though a good consideration, is 
insufficient to avoid the statute ;" citing 
many cases in support of the principle. 
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The doctrine is well stated in 9 Amer. and 
Eng. Enc. Law, p. 78, as follows : "If the 
evidence shows that the party who receives 
and profits by the consideration is liable, 
and may be sued for the debt in assumpsit, 
or that credit was given primarily to him 
in any form, the case will fall within the 
statute, and no recovery can be had on a 
collateral promise unless reduced to writ- 
ing, or based upon a distinct and independ- 
ent consideration moving to the promisor.' 9 
It is unnecessary to multiply authorities 
upon these familiar principles, which are 
directly applicable to the facts of this case. 
The case of Merriman vs. McManus, 102 
Pa. St., 102, which is cited by the appel- 
lee, is not all in point, as its facts are en- 
tirely different. There the work under 
the original contract had ceased because of 
the insolvency of the party who was liable 
originally. But it was essential that the 
work should proceed, and the parties inter- 
ested in the completion of the work made 
a new and independent agreement with the 
plaintiff to go on and finish the work, and 
they would pay him for it. The work was 
thereafter done, and, of course, the defend- 
ants were held bound to pay for the work 
subsequently done under their contract to 
pay for it. We are of opinion that the 
learned court below was in error in the por- 
tion of the charge embraced in the third as- 
signment of error. It was, in effect, a direc- 
tion that, if the defendant's promise to pay 
was based upon the plaintiff's agreement not 
to eject the tenant, the plaintiff might re- 
cover. We do not so understand the law. 
The assignments of error are all sustained. 
Judgment reversed. 



£*8*l 4gisc*lteng. 



Frank's Estate. 

(8YLLABU8.) 

Collateral inheritance tax — When it ac- 
crues — When it may be avoided. 

A release or conveyance by a devisee, 
legatee or distributee who is a collateral 
heir, or stranger to the blood of the testa- 



tor, to one whose right of succession is not 
subject to the tax after the devise, legacy 
or distributive share has once been vested, 
will not deprive the Commonwealth of the 
collateral inheritance tax. 

A decedent died intestate, seised of rest 
estate, and leaving to survive him a widow 
and a sister ; the latter released her inter- 
est in the real estate to the former for a 
nominal consideration. 

Held, that the interest of the sister was 
not relieved from the payment of the col* 
lateral inheritance tax. 28 W. N. C, 324. 



Danikl O'Conneu. was at one time de- 
fending a man accused of murder at Clon- 
nel. The circumstantial evidence was a* 
strong against the prisoner that the jury 
had already determined on their verdict 
of guilty, when the man supposed to be 
murdered was brought into court, alive and 
unhurt. The jury were desired to retura 
a verdict at once ; and they did so, but it 
was one of " guilty." 

44 What does ihis mean ?" inquired the 
judge. "If the man has not been mur- 
dered, how can the prisoner be guilty ?" 

44 Please your Honor," said the foreman, 
44 he's guilty ; he stole my bay mare three 
years ago.' — Green Bag. % 



Poet — " I have a little poem here, sir, 
that has been indited " 

Editor — "Well, sir, I would be glad to 
see it convicted, but I can't try it." 

Life. 



There was a Western Judge once who 
reprimanded the defendant in court for 
wearing such a ragged and reprehensible 
pair of trousers. 

44 Judge," said the prisoner, "you must 
not judge me by these poor old worn trous- 
ers. It is unjust to me, Judge. It is noJt 
fair or generous. My pantaloons may be 
poor, Judge, but they cover a warm hearL' 

Bill Nye. 



"The sparks of all the sciences in the 
world," said Sir Henry Finch, "are raked 
up in the ashes of the law*" 
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GrofTs Appeal. 

Turnpike Companies — Power of, to con- 
struct turnpike on bed of public road 
— Injunction — Eminent domain — 
Right to seize public property — Acts of 
June 18, 1886, J9n. 26, 181$, April 
7, 1849, and April 29, 1874. 

Appeal from the decree of the Court of 
Common Pleas of Lancaster county sitting 
in equity, confirming the master's report 
and dismissing the plaintiffs bill. 

This case was argued before the supreme 
court in May, 1889, and on October 11th, 
1889, the decision of that court was handed 
down, holding that the Turnpike Company 
could not under their charter occupy the 
bed of the " Old Road," reversing the de- 
cree of the court below. The opinion was 
by Mitchell J., Paxson C. J., and Green, 
J., dissenting, Clark and McCullum, J J., 
absent. The case is reported in 6 Law 
Re vi ew, 369, and 128 Pa., 621. On rear- 
gument this year the following opinions 
were filed. 

Brown $ Hensel, B. F. Davis, and H. 
M. Hou%er, for appellants. 

H. M. North and D. Mc Mullen, for 
the appellee. 

October 5, 1891. Opinion by Mitchell, 
J. 

The re-argument and futher considera- 
tion have failed to change our views, and 
we therefore adhere to the opinion and 
judgment heretofore filed in this case. 

Dissenting opinion by Paxson, C. J. 

A re-argument has been ordered in this 
case, and it has now been heard before a 
full bench. Justice Green and myself dis- 
sented from the judgment in the first bear- 



ing (see 128 Pa., 621), and as the major- 
ity of the court adhere to the views then 
expressed, I desire to place upon the re- 
cord the reasons why I cannot unite with 
them. 

Aside from the merits of the case, I 
would affirm this decree on the ground of 
the complainant's laches. This bill was 
not filed until after the contracts for the 
construction of the turnpike road were en- 
tered into and half of the work done. 
They saw the work going on day by day 
— it was before their eyes, and they did 
not file their bill until the defendants had 
expended about $9000 on the road. This 
delay, under all the authorities, ought to 
have b*»en fatal to any application for an 
injunction. In Freidenberg's Appeal, filed 
herewith, we refused by a unanimous de- 
cision, to restrain a violation of building 
restrictions on the ground of laches. The 
authorities upon this point are so clear and 
so numerous that I may well he excused 
from a further reference to them. It is 
the settled rule in England and of every 
State in this country where equity practice 
prevails. 

I would refuse the injunction for the 
futher reason that the complainants have 
not suffered irreparable injury, nor are 
they threatened with any. The only in- 
jury of which they complain is, that they 
are compelled to pay a few pennies of toll 
when they tnvel over this three-and-a-half 
miles of turnpike. It may amount to, per- 
haps, from one to five dollars per year. 
As an offset to this, they have a good 
macadamized road at all seasons, in place 
of a road which the master finds is almost 
impassable much of the year. In addi- 
tion, they are relieved from the payment 
of the taxes necessary to keep the road in 
order, which the master finds are the full 
equivalent of the tolls paid. 

Where, then, is the irreparable injury 
which justifies the exercise of the entra- 
ordinary power of injunction ? 

It is a familiar rule in equity, that a 
chancellor will never grant an injunction 
when, by doing so, he will inflict a greater 
injury than the one sought to be re- 
dressed. In such case the unbending rule 
is, as the authorities all show, to leave the 
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parties to their remedies at law. It is a 
grave mistake to suppose a court of equity 
will always enforce a legal right. It will 
ml way 8 do so where there is a strong 
equity, an irreparable injury, and the ab- 
sence of an adequate remedy at law. 

We have seen the trifling character of 
the injury, and the inexcusable delay in 
invoking the aid of chancery. What is 
the injury which this decree inflicts upon 
the defendants ? They have expended 
about $20,000 in the construction of this 
little piece of road. Of all the inhabitants 
of that township these plaintiffs are the 
only ones who complain, and we have the 
right to assume that all the others are sat- 
isfied to pay their tolls, and glad to have a 
passable road to travel. This injunction 
practically destroys the capital of the com- 
pany. The complainants can now use the 
road free of tolls which their neighbors 
have made at thi$ large expense. More- 
over, they are relieved of their share of 
the annual expense of keeping it in order. 
It may be considered a thrifty operation to 
delay the filing of their bill until the turn- 
pike was secured, and thus gain these con- 
siderable advantages over their neighbors, 
but I confess I am unable to see any 
equity which commends this ease to our 
favorable consideration. These are cases 
where the equity powers of the court, judi- 
ciously exercised, are useful and benefi- 
cent. But a court can exercise no more dan- 
gerous power than equity misunderstood. 

But I would affirm this decree upon the 
merits. The Bird in Hand Turnpike Com- 
pany, appellee, was chartered under the 
Act of 187"2, to construct a turnpike of 
about three-and-a-half miles in length in 
Lancaster county. The termini are given, 
but not the route to be taken. It is an 
admitted fact, that between the termini 
there was an old country road, and that 
said termini were both on this road. It 
farther appears from the plan submitted 
that this road is almost as straight as a 
surveyor could run a line, a single deflec- 
tion, so slight as to be barely discernible, 
appearing upon it. The company occupied 
this road, macadamized it, thus converting 
it into a turnpike, and erected gates for the 
the purpose of taking toll. 



I may here be excused for making a 
reference to the master's findings of facts, 
as they are practically ignored in the 
opinion of the court (128 Pa., 621). I 
quote from his report : 

1. "That the old Philadelphia road, in 
the summer season, when not rainy, was a 
good road, with easy grades, with but few 
exceptions. 

2. "That at other seasons, from the 
late fall until some time in the spring, a 
period running from four to six months, 
the road was at times almost impassable, if 
the period was rainy, by reason of the soft 
and miry character of its bed, when the 
road would be badbr cat up; and then 
when the ground would be frozen, was 
hard, rough, and very difficult to travel 
over. 

8. " The road is located in one of the 
most thickly populated parts of Lancaster 
County, and has a large amount of travel 
and hauling over it from all surrounding 
points. The Pennsylvania Rnilroad has 
a prominent station and warehouse at Bird- 
in-hand, close to its eastern trminus. 

4. "The line adopted for the pike is 
very nearly direct between the termini, is 
on the bed of the old Philadelphia road, 
and along its entire route interferes with 
no private property. 

5. " Draft No. 2, and the evidence, 
shows it to be the only feasible, reasonable 
and practicable route between the termini. 
Any other route would have diverged 
either to the north or to the south. The 
character of the surrounding country, on 
the south, is hilly near the creek, soft, and 
the hills steep. Near the eastern terminus, 
it would meet the railroad where there is 
a fall of about twelve or fourteen feet. 
On the north, the railroad (Pennsylvania) 
would be met at several places, to be 
crossed above or under grade ; at Mill 
Creek a dam to be crossed, and from that 
eastward to the terminus, low ground, and 
would have been exceedingly injurious to 
private property. 

6. "The change in the road from a 
highway to a turnpike will not work great 
and irreparable injury to the plaintiffs and 
others using said road. The pike gives a 
good and substantial road, ready for all 
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mses, in all seasons of the year. It works 
no injury or damage to any one. The 
only change the turnpike makes, is the 
substitution of tolls for taxes, and thus 
throws the burden of maintenance upon all 
who use it, without regard to residence, 
while as a public highway, that burden 
must be met by the inhabitants of the town- 
ship through which it passes. 

7. " The change in the old road, from a 
public highway passing through a rural 
-district, to a turnpike, makes no change in 
the use of the road. The turnpike will be 
used for the same purposes and by the 
same modes of inter-communication as the 
old Philadelphia road had been." 

These findings of fact have not been 
shown to be erroneous ; on the contrary, 
they are fully warranted by the evidence. 

The opinion of the court holds, that there 
is no express power in the charter to ap- 
propriate the old road, and that no such 
power is to be implied. 

It is conceded that no authority is given 
in terms by the charter to occupy the road, 
nor do I see how it is possible under the 
Act of 1874, to insert such a clause. The 
most that can be expressly granted under 
that Act, is the power to construct a turn- 
pike road between designated termini. It 
is fair to assume that said Ace authorizes, 
and was intended to authorize, the con- 
struction of such roads in the manner they 
have hitherto been constructed in this Com- 
monwealth. A turnpike is merely an or- 
dinary county road, macadamized and ren- 
dered fit for travel at all seasons. I have 
knowledge of many turnpike road3 in the 
counties around Philadelphia, where 
they are, perhaps, more numerous than in 
most other sections of the State, and they 
were all laid upon the bed of a public road. 
The Pamphlet Laws are full of charters 
granted by the Legislature for the last 
hundred years, and in very many instances 
no power is expressly given to occupy a 
public road. For obvious reasons, such 
grant was never considered necessary. 
Every one who has any practical knowl- 
edge upon the subject, knows that turn 
fikes never parallel travelled public roads, 
f they did, the tolls would not pay the 
i gate keepers, as all the travel would avoid 



the pike except when the dirt road was in 
bad condition from the action of rains and 
frost. Hence, the very purpose of a turn- 
pike charter is not to construct anew road, 
or parallel an old one, but to occupy an old 
road and improve it for public travel. As 
some recompense for the outlay thus in- 
volved, the law permits the company to 
charge a moderate amount of toll. It is 
rarely compensatory. It is only in favored 
localities, where the material for its con- 
struction and repair are conveniently at 
hand, and to be had for the asking, that 
the stockholders receive any return for the 
outlay. In those portions of the State 
with which I am familiar, a turnpike is 
regarded as a great boom by the inhabi- 
tants, and with the present active interest 
and feeling in favor of improved roads, the 
complaint of these appellants sounds 
strangely. While the fact that no such 
point has been made in this State hereto- 
fore since the foundation of the govern- 
ment is not conclusive, yet it shows very 
clearly the view taken of it by the common 
sense and judgment of the people. 

What then is the effect of a power to 
construct a turnpike between designated 
termini ? Upon whom is the power de- 
volved to locate the route? Is it the 
directors of the company, or the Court of 
Common Pleas of Lancaster County? 
The State has fixed the terminal points, 
for, although this charter was taken out 
under the Act of 1874, its effect is pre- 
cisely the same as though it had been 
granted directly by the Legislature : 
Cochran vs. Arnold, 58 Pa., 399. The 
termini are in the road ; the most direct, 
and the only practicable route, as found by 
the Master, is upon its bed. To deny it 
the right to so locate it is to deny it the 
right to build at all, and to destroy its 
franchise. It is not, and ought not be 
required to do impossible things, or any- 
thing that is not practicable. And when, 
ever we speak of what is practicable, we 
must take into view the character of the 
thing proposed. It will not do to measure 
a little turnpike road, three miles and a 
half long, which is being constructed by a 
few farmers in an attempt to better a very 
bad piece of road, by the same standard 
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which we apply to a great railroad cor- 
poration. What would be reasonably 
practicable for the latter, with its millions 
of capital, might be wholly impracti- 
cable for the former. For this reason I 
have not referred to Pennsylvania R. R. 
Co. '8 Appeal, 93 Pa., 150, and other simi- 
lar cases. I do not regard them as ap- 
plicable. While it is no doubt possible to 
construct this road upon another route, it 
requires but a glimmering of common 
sense to see that it is not practicable. 
Aside from the land damages, the cost 
of such construction would prevent it. 
And if it could be done it would parallel 
another road and be of no use to its 
builders. 

This court has decided in numerous in- 
stances, so numerous that the principle is 
so familiar as scarcely to need a refer- 
ence to the cases, that where the State 
grants a charter to a railroad company, 
has fixed the terminal points, but not the 
route, the Board of Directors of such com- 
pany may locate the road, and, when not 
restrained by the charter, may occupy a 
public road or street, and such discretion 
is not reviewable, except for a gross abuse. 
It is sufficient to refer to Commonwealth 
vs. Erie & N. E. R. R. Co., 27 Pa., 339 ; 
Cleveland & Pittsburg R. R. Co. vs. Speer, 
£6 Id., 325. If an implied power exists in 
a railroad company to take a public road, 
I am at loss to understand why it does not 
exist in the case of a turnpike company, 
especially when, as I have endeavored to 
show, the very object of such a charter, in 
nearly every instance, is to macadamize a 
road already in existence. A point was 
made at the argument, and pressed with 
much vigor, that this company had taken a 
valuable county bridge on the line of its 
road, appropriated it to its own use, and 
charges tolls thereon. This hardly rises to 
the dignity of an argument. The company 
has not taken the bridge, nor has it ever 
attempted to charge bridge toll. And I 
doubt even their right to include it in the 
mileage for which tolls are charged. But 
even if this right be conceded, the toll for 
each person passing over it would not prob- 
ably exceed the sixteenth part of a penny, 
not sufficient to keep it in repair. If it is 



destroyed by any accident, the turnpike 
company must either rebuild it or wholly 
abandon its property and franchises. The 
county does not complain of this u out- 
rage," for obvious reasons, and 1 do not 
see that the appellants have any occasion 
to. 

The building of this turnpike has not 
changed the use of the county road. It 
is still open for travel for carriages and 
teams in a greatly improved condition. 
The appellants are required to pay a 
small amount of toll, it is true, but they 
have the precise equivalent of this in the 
changed character of the road. This is 
the principle upon which turnpike char- 
ters are based, and it is a sound one. In 
addition to this the appellants, as tax- 
payers, are relieved of their proportion of 
the expense of keeping the old road in 
repair. 

It is to be presumed, when the Legis- 
lature granted the power to construct this 
road, it intended to give all the power 
usual in such cases, and which has been 
exercised from time immemorial. That 
I am not mistaken as to the extent of 
that power, or at least the common under- 
standing of it, will appear from the fact 
stated at bar, and not denied, that in nearly 
all of the thirty-seven turnpike charters 
granted under the Act of 1874, and in the 
same terms, the roads have been con- 
structed on public roads then in existence* 
The representatives of nine of these com- 
panies have joined in the request for this 
reargument. If this judgment is to stand,, 
these corporations must be seriously em- 
barrassed. In every township in the State 
there can always be found one man to op- 
pose all public improvements. It is not 
necessary that he should hold lands adjoin- 
ing the road, or any real estate whatever. 
He need not even be a taxpayer. It is 
sufficient that he travel the road once a 
year with his mule, to invoke the extraor- 
dinary powers of a court of equity. 

In view of the attenuated thread of 
equity which runs through this case, the 
delay of the complainants in filing their 
bill, and the great mischief which this 
injunction will work, I would have af- 
firmed the decree of the court below, and 
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left the complainants to their remedy at 
law. 

Green, J., concurs in this dissenting 
opinion. 



Eshleman vs. Bolenius. 

Action for contribution from co-surety on 
administrator's bond — Affiidavit of de~ 
feri8e — When sufficient. 

In an action for contribution against a co- 
surety on an ad miuistra tor's bond, an affidavit 
setting forth that the loss of the money of the 
estate was occasioned by the negligeuce of the 
plaintiff in depositing it with, and loaning it to, 
a private banker, having assumed control over 
it without the knowledge or consent of defend- 
ant but not setting forth that the bank was of 
known insolvency at the time of the deposit or 
that tbe deposit was made without the direction 
of the administrator, or against his knowledge 
and consent, is sufficient under the principle 
that where one of two innocent persons must 
suffer, he must bear the loss whose act or ne- 
glect has been the occasion of the suffering. 

This was an action of assumpsit brought 
by D. G. Eshleman, Esq., against Dr. 
Robert M. Bolenius, to recover from him 
contribution of hi« share of money paid by 
plaintiff to the distributees of the estate of 
John II. Tlarman, deceased, as surety on 
the bond of Daniel M. tlarman, adminis- 
trator, the defendant having been his co- 
surety. 

Plaintiff, who was also attorney for the 
administrator, as such, deposited the money 
of the estate in the bank of Amos Hender- 
son, which afterwards became insolvent. 
It having been decided that this was a 
loan without sanction of the court, the ad- 
ministrator was surcharged with the amount 
lost in the bank (see Baer's Appeal, 6 
Law Review, 313), which amount, he 
being insolvent, was paid in full by the 
plaintiff. 

The certificate of deposit given by the 
bank for the money of the liar man estate 
was as follows: 

$1354 11. No. 1549. 

Banking House of A. S. Hendkiison. 
Lancaster, Pa., Juue 25, 1S84. 
Daniel M. Hat-man, administrator of the es- 
tate of John H. Harman, deceased, has deposited 
in this office $1854.11, payable to his order, or 
to the order of David G. Eshleman, his attor- 
ney, on tbe return of this certificate twelve 



months after date, at the interest of 4 per cent, 
per annum. 

A. 8. HENDERSON. 

W. H. 

No interest allowed after due. 

Defendant's affidavit set forth that: 

u Daniel M. liarman, administrator of 
John II. liarman, deceased, resided in 
1883, and continues to reside, in Baltimore 
county, in the State of Maryland. The 
plaintiff was the attorney for the adminis- 
trator, and likewise co-surety with the de- 
lend ant on the said administrator's bond. 
That the said plaintiff, acting as attorney 
for Daniel M. liarman, administrator, etc., 
received from Reuben Baer, executor of 
the last will and testament of Daniel Har- 
man, deceased, the sum of ($1374.61) one 
thousand three hundred and seventy four 
dollars and sixty one cents, which was the 
full share of the intestate of the estate of 
Daniel liarman, deceased. 

That of the sum so received, after pay- 
ing several small items, there remained the 
sum of ($1346.61) one thousand three 
hundred and forty- six dollars and sixty-one 
cents. 

Your affiant is informed and expects to 
be able to prove on the trial that the plain- 
tiff retained the said sum of $1346.61, to 
indemnify himself from liability on the said 
administrator's bond. 

That afterwards the plantiff deposited 
the sum of $1354.11, thirteen hundred and 
fifty-four dollars and eleven cents, on June 
25th, 1884, in the hank of A S. Hender- 
son, in the city of Lancaster, without the 
knowledge or consent of your affiant, the 
defendant in this suit, taking a certificate 
of deposit of which the following is a copy. 

'$1354.11. No. 1549. 

Banking House of A. 8. Hendkkson. 
Lancaster, Pa m June 25th, 1884. 
D. M . Harman, administrator of the estate of 
John H. liarman deceased, has deposited in this 
office thirteen hundred and fifty-four and ^ 
dollars, payable to his order or the order of D. G.. 
Eshleman his attorney, on the return of this 
certificate, twelve months after date, with in- 
terest at the rate of four per cent, per annum. 
A. 8. HENDERSON. 

W. H. 

N> interest allowed after due. 1 

That this certificate of deposit, the plain- 
tiff received and held until the 13th day of 
January 1885, when A. S. Henderson 



Digitized by 



Google 



«90 



LANCASTER LAW REVIEW. 



-died, and, it was learned that be was in- 
solvent. 

Afterwards the plaintiff, as attorney for 
D. M. Harman, administrator as aforesaid, 
presented a claim against the estate of A. 
•8. Henderson, deceased, upon the saidjcer- 
tificate of deposit, and there was paid to 
ihim a dividend amounting to $357.42. 

That your affiant had no knowledge from 
-any one, that the said plaintiff had re- 
ceived the money of the estate of John H. 
Harman as aforesaid, and only learned of 
it when a citation was issued out of the 
Orphans* Court of Lancaster county in 1886, 
^upon Daniel M. Harman, administrator, to 
tfile his account. 

That your affiant at no time ratified the 
action of the plaintiff in making the deposit 
of said money in the bank of A. S. Hen- 
derson, all of which your affiant expects to 
be able to prove on the trial of the said suit. 

That the loss sustained by the estate of 
John H. Harman, deceased as aforesaid, was 
•caused by the negligence and want of care 
on the part of the plaintiff in depositing tho 
money in said bank, who as a surety on 
the administrator's bond, voluntarily as- 
sumed the duty and obligation of keeping 
the money of said estate safe and in a se- 
cure place for purposes of distribution. 
And further saith not." 

Exceptions having been filed to the above 
•affidavit, the following supplemental affidavit 
was filed : 

44 Robert M. Bolenius, the defendant 
above named, being duly affirmed, doth de- 
pose and say as a further defense to the 
above claim that he is informed, believes 
and expects to be able to prove, that the 
loss sustained by the estate of John H. 
Harman, deceased, as aforesaid, was caused 
by the negligence and want of care on the 
part of the plaintiff, in depositing with and 
loaning the money of said estate to A. S* 
Henderson, a private banker. The plain- 
tiff, who, as a surety on the administrator's 
bond, and as the attorney for the adininis 
trator, having assumed the duty and obli- 
gation of keeping the money of said estate 
safe, and in a secure place for distribution ; 
and further your affiant saith not." 

The exceptions filed by the plaintiff 
•were as follows: 



1. If all the facts alleged in the affidavit 
were true and properly set forth, they 
would not constitute a defense for the de- 
defendant against the plaintiff, his co- 
surety, in this action for contribution. 

2. Defendant says he "is informed and 
expects to be able to prove on the trial" 
that the plaintiff retained the said sum of 
$1346.61 to indemnify himself from liabil- 
ity on the said administrator's bond. It is 
not sufficient to swear that he is informed 
and expects to prove. He must also swear 
that he believes it to be true. 

3. If it were true that the defendant did 
retain the said sum of $1346 .til to indem 
nify him from liability on the said adminis- 
trator's bond, it would be no defense in 
this action, for such retention of the fund 
would inure to defendant's benefit as well 
as plaintiff's ; but it is not true that the 
plaintiff retained the fund, for the defend- 
ant's affidavit shows that it was deposited 
in the bank of A. S. Henderson, in the 
name of the estate, by the administrator, 
and was payable to his order or the order 
of his attorney, and it was not alleged and 
nowhere appears that the bank of A. S. 
Henderson was not, at the time the deposit 
was made, in good credit and repute. 

4. That the defendant cannot complain 
of, and was in no respect injured or dam- 
nified by the act of plaintiff, as attorney 
for D. M. Harman, administrator, in pre- 
senting the certificate for a dividend out of 
the estate of A. S. Henderson, deceased. 

5. Defendant shows by his affidavit of 
defense and the certificates of deposit set 
forth therein that the plaintiff did not re- 
ceive the money of the estate of John H. 
Harman. 

6. It was the duty of plaintiff, either as 
counsel for the administrator of the estate 
or as one of his sureties, to keep defendant 
informed of the action of the administrator 
(not of the plaintiff), in depositing said 
money in the bank of A. S. Henderson. 

7. The defendant shows by the certifi- 
cate of deposit that the plaintiff did not de- 
posit the money in said bank of A. S. 
Henderson as surety, and he does not al- 
lege that he is informed and believes and 
expects to be able to prove that the loss 
sustained by the estate of John H. Har- 
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man, deceased, "was caused by the negli- 
gence and want of care of the plaintiff in 
depositing the roonoy in said bank, and 
voluntarily assumed the duty and obliga- 
tion of keeping the money of said estate 
safe and in a secure place for the purpose 
-of distribution," and he nowhere in his 
affidavit sets forth any acts of plaintiff 
tending to show negligence or want of 
•care. 

The court below gave judgment for the 
plaintiff for want of a sufficient affidavit of 
defense, whereupon the defendant took 
this appeal, assigning for error this action 
of the court. 

[For opinion of the Court below, see 8 
Lancaster Law Review, 9.] 

B. Frank Eshleman, for defendant and 
appellant. 

The plantiff was negligent in loaning the 
estate money to the bank, the deposit be- 
ing a loan under 

Frankenfield's Appeal, 11 W. N. C. 

Baer's Appeal, 127 Pa., 360. 

The defendant had no knowledge of this 
loan. 

The facts as set forth in the affidavit 
and supplemental affidavit of defense are 
sufficient to carry the case to a jury. 

Chas. J. Landis and Q. Robs Eildt* 
man, for appellee. 

The affidavit of defense and the certifi- 
cate of deposit made part thereof, show 
that the loan was not made by the plaintiff, 
but by the administrator, who was held re- 
sponsible therefor in 

Baer's Appeal, 127 Pa., 360. 

The other alleged fact, that the appellant 
had no knowledge of the " loan, " that it 
was made without his consent, and the 
action of the appellee was never ratified by 
him, even if proven, would not constitute a 
defense against the appellee. 

A surety cannot avail himself of circum- 
stances as a defense, which were occasioned 
by his own delay to do that which would 
have relieved him from payment of the 
money. 

Shaeffer vs. McKinstry, 8 Watts, 258. 

As to the charge of negligence, he sets 
forth in his affidavit of defense no specific 



acts of the appellee which would constitute 
negligence. 

The affidavit sets forth mere conclusions, 
and is not sufficiently specific. 

Kauffman vs. Cooper Iron Co., 105 Pa. f 
541. 

Ogden vs. Beatty, 187 Pa., 197. 

Ball vs. Monaghan, 1 W. N. C 188. 

Gowen vs. McPherson, 10 Phila. Rep., 
353. 

Black vs. Halstead, 39 Pa. St., 64. 

Endlich on Af. of Def., p. 292, § 344. 

Pack vs. Jones, 70 Pa., 83. 

Affidavits of defense are construed most 
strongly against th«- party making them. 

Hinkley vs Sharp, 2 Pears., 17. 

Kndlich on Af. of Def., 376, 291. 

Where an executor deposits funds of the 
estate in a hank in good credit, but which 
afterward fails, no fraud nor negligence, 
nor want of ordinary care or prudence, can 
be imputed to him. The degree of care re- 
quired is that which a prudent man would 
use in his own business. 

Estate of Charles Seymour, 43 Leg. 
Intr., 58. 

When negligence is not charged against 
the executor, it can not against the attorney 
for the estate. 

If all the facts alleged in the affidavit 
were true and properly set forth, they 
would not constitute a defense for the de 
fendant against the plaintiff, his co-surety 
in this action for contribution. 

October 5, 1891. Opinion by Green, J 

The affidavit of defense contains a posi 
tive averment that the money received by 
the plaintiff for Daniel M. Ilarman, admin 
istrator, etc., was deposited by the plain 
tiff in Henderson's Bank, and that he took 
therefor a certificate of deposit payable 
twelve months after date, with interest at 
four per cent. This certificate we held in 
Baer's Appeal, 127 Pa., 360, to be a loan 
not authorized by law, for which the ad- 
ministrator was personally liable. It 
seems now that Mr. Eshleraan, who was 
attorney for the administrator, was also 
one of the sureties on his bond, and paid 
the loss himself. He seeks to recover in 
the present action one-half the loss from 
the defendant, who was his co-surety. 
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The defendant alleges in his affidavit of de- 
fense that the loan made to the Henderson 
bank by the plaintiff was made without his 
knowledge or consent, and that he never 
ratified the action of the plaintiff in making 
the loan. The loss of the money was the 
result exclusively of the unauthorized loan 
made by the plaintiff to the Henderson 
bank, and it is difficult to* understand upon 
what principle the defendant can he held 
responsible for any part of the loss as be 
between him and the plaintiff. The facts 
set forth in the affidavit of defense must be 
accepted as verity for the purposes of the 
case as it is now presented, and upon these 
facta the plaintiff's own action was the sole 
cause of the loss. Had the loan been 
made by the administrator, a different 
question would have arisen. But as it is, 
conceding the entire good faith of the 
plaintiff, the case must be determined by 
the very familiar principle that where one 
of two innocent persons must suffer, he 
must bear the loss whose act or neglect has 
been the occasion of the suffering. Jef- 
fers vs. Gill, 91 Pa., 290. It was the 
plaintiff himself whose act occasioned the 
loss, according to the facts stated in the 
affidavit of defense, and therefore he can- 
not recover against the defendant, who was 
entirely innocent of any participation in 
the act. 

Judgment reversed and procedendo 
awarded. 



§ammon jgleHS—Jfyw. 



C. P. No. B, PHILADELPHIA COUNTY. 

The Baltimore & Ohio Railroad Company 
vs. Wilkins. 

Check — Limited partnership association 

—Art of June £, 18? %, § 3 y P. L. 

271, Purd. Dili., 937, pi 3. 

A check given by a limited partnership must 
contain the full name of the company, other- 
wise the party signing it will be liable thereon, 
individually, even in the absence of fraud and 
where all parties knew the check watt intended 
as a partnership check. 

The plaintiff's statement set forth that 
they sought to recover from the defendant 
the sum of $1,083.75 with interest from 
Aug. 2o, 18y0, for which the defendant 



gave plaintiffs his check, in payment of 
freight charges, then due, of which the 
following is a correct copy: 

"No. 5812. 
*l,08;i. Philadelphia, 8, 25, 1890. 

The Quaker City National ttauk. 
Pay to the order of B. & O. IS. R. Co., ten hun- 
dred and eighty three T 7 A dollars. 
$1,083.75. Walter P. Wilkins, 

Pies." 

The defendant's affidavit set forth— 
" that he is not individually indebted to the 
ahove-named plaintiff in any sum what- 
ever. 

tfc That the ahove entitled suit is brought 
upon a claim against The Walter P. Wilk- 
ins Company, Limited, of which this de- 
ponent is president. That said Walter P. 
Wilkins Company, Limited, is a limited 
partnership association duly and legally 
formed under the provisions of the Act of 
Assemhly of June 2, 1874, commonly 
known as the Joint Stock Company Act. 

u That all the provisions of the said Act 
of Assemhly and its supplements have been 
fully complied with. That the check men- 
tioned in plaintiffs' declaration or statement 
of demand was given by the said Walter P. 
Wilkins Company, Limited, and was signed 
by the deponent as president of said com- 
pany, as duly appears on face of said 
check. 

u That judgment ought not to be entered 
against the defendant as an individual for 
the debt or obligation of th* said Waller 
P. Wilkins Company ,Limited." 

T. L. V ander slice , for the plaintiffs. 

Defendant was personally liable upon 
the check under § 8, of Act of June 2, 
1874. P. L. 271, Purd. Dig., 937, pi. 3, 
which requires the full name of the part- 
ncrship association to be set forth in checks 
and other writings used in the transaction 
of the business. 

A . S. Miller, for the defendant. 

As there was no fraud in his signing of 
the check, and defendants knew it was in- 
tended as a check of the partnership asso- 
ciation, in payment of a freight bill dae 
from them, and the suit being between the 
original parties, the Act did not render 
him personally liable in such a case. 

Eo die. The Court. — Rule absolute. 
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Supreme %onrt. 



Good vs. Miller. 

Will* — Construction of " Enjoin and 
direct" — Precatory words — Effect of 

— Diminution or restriction of estate pre- 
viously devised. 

Expressions in a will indicative of a wish or 
will of the testator are commands. Where, 
however, a testator having made a disposition, 
expresses a desire to impose restraints on an es- 
state previously given, which is rarely, if ever, 
effective, or that an estate previously given 
.should be reduced, which is allowable, the 
words must be unequivocal, mere precatory 
words being insufficient. 

Words expressive of desire or recommenda- 
tion will not convert a devise into a trust unless 
it appears that the testator intended not to 
commit the estate to the devisee, or its ultimate 
disposal to his discretion. 

Words in a will indicating an intent to con- 
trol one of the incidents of an estate previously 
given, no matter how strong, amount to no 
more tlan a request, which cannot be enforced 
by law . 

A, after devising his property to his wife in 
fee, concluded his will with the following item: 

" I further direct that should my dear wife 
Isabella during her life-time, not consume or 
use all my property, real and personal, for her 
proper support, then I do hereby enjoin and di- 
rect her to make and publish her last will and 
testament, that after her decease all the rest and 
residue not consumed, used or sold by her, shall 
be divided, the one-half in equal shares among 
my brothers and sisters or their heirs, and the 
other one-half in equal shares among the brothers 
and sisters of my said wife or their heirs ." The 
widow died without having disposed of the real 
estate, leaving a will merely appointing execu- 
tors of her estate, and directing that they '* set- 
tle up the same in good faith, honesty and fidel- 
ity." On ejectment being brought by the heirs 
of A, against the heirs of A.'s widow to recover 
one half of the propery devised to her by A., 
the court directed a virdict for the plaintiff. 

Held, to be error. 

Appeal of Richard Fichtenthorn, et al. 9 
defendants, from the judgment of the tlourt 
of Common Pleas of Lancaster County, of 
September term, 1890, No. 80. 

This is an action of ejectment, in which 



the appellants and defendants below are the 
heirs of Solomon Good, deceased, and the 
appellees and plaintiffs below are the heirs 
of Isabella Good, deceased. 

Solomon Good, at the time of his death 
and for a lone time previous thereto, re- 
sided in the Borough of Adamstown, 
Lancaster county, Pa., and was seized of 
two properties, one a tract of land, the 
other a house and lot, both located in said 
borough. He died childless and testate on 
March 9, A. D. 1886, and by the terms 
of his will gave to his wife Isabella all of 
his property, real and personal, absolutely. 

In the last clause or item of his will 
(under which the appellees claim their 
title) he " enjoined and directed " his wife 
to make a will disposing of the balance of 
his estate which she left unconsumed, one- . 
half among the testator's brothers and sis- 
ters, or their heirs, the other half among 
his wife's brothers and sisters, or their 
heirs. His widow, Isabella Good, died 
about April 29, 1889, having made her 
last will on February 14, 1889, without 
making any disposition of her estate or any 
estate, but simply appointing executor* to 
" settle up the same in good faith, honesty 
and fidelity." 

Her will was admitted to probate on 
May 11, 1889, in the Register's Office of 
Lancaster County. 

Proceedings in petition were instituted 
in the Orphans' Court of said county in the 
estate of Isabella Good, and the real estate 
left to her by Solomon's will was finally , 
sold under said proceedings for the sum of 
$1865.25. 

During the pendency of said proceed-, 
ings in partition, a rule was taken by th«. 
appellees or some of them to set aside the 
same, on the ground that the heirs of Sol- 
omon Good had one-half interest in said 
real estate, and they were not included or 
recognized in said proceedings, which rule 
after argument was discharged by said Or- 
phans' Court. 

Afterwards, viz., on August 30, 1890, 
the present suit was commenced, it being 
as before stated an action of ejectment 
brought by the heirs of Solomon Good de- 
ceased, against one Cyrus S. Miller, who 
was a tenant of the heirs of I&abella Good, 
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deceased, to recover the half interest in 
the house and lot above referred to. The 
caption of the suit was subsequently 
amended by adding the heirs of Isabella 
Good as defendants. On the trial below 
the Court gave binding instructions to the 
jury to find in favor of the plaintiffs. 

On the trial the plaintiffs asked the 
Court to charge as follows : 

u The Court is asked to instruct the jury, 
under the evidence in this case to find a 
verdict in favor of the plaintiff." 

Answer. That point is affirmed, and we 
so instruct you, that under the evidence 
and the law in this case, you must find a 
verdict for the plaintiffs." 

[Third assignment of error.] 

The defendant asked the Court to charge 
as follows : 

44 Under the evidence submitted, the ver- 
dict of the jury must be in favor of the de- 
fendants." 

Answer. "We deny that point; we 
refuse to affirm that." 

fFourth assignment of error.] 

The Court charged the jury, inter alia, 
as follows: the portions in brackets con- 
stituting the first and second assignments 
of error. 

"Solomon Good, the husband of Isabella 
Good, made his will, as you have heard. 
It was given in evidence. In that he 
directed that all his funeral expenses and 
debts be paid " as soon after my decease as 
possible, out of the first moneys that shall 
come into the hands of my executrix from 
any portion of my estate, real or personal." 
That is the first disposition he made of any 
of his property. The preceding part is the 
necessary heading of a will. He then 
•ays, ** I give and bequeath unto my dear 
wife, Isabella, all my estate, real, personal 
and mixed, that may remain after the pay- 
ment of all my just debts and funeral ex- 
Eenses, as her absolute property, vesting 
er, my said wife, with all the powers and 
rights in my entire estate, real, personal 
or mixed, that I myself possessed, while 
living.' That seems to be absolute ; and 
it is argued by the gentleman on one side, 
that that is an absolute devise of the estate, 
real and personal. 

The next item says : " I further direct, 



that, should my said wife, Isabella, be de- 
sirous in her life-time to dispose of any 
part or all my real estate, which I give and 
bequeath to her as her absolute property, 
she shall be at liberty to do so, and for 
the sale of the same I do hereby vest her 
with sufficient authority to execute good 
and lawful deed or deeds for the same. 
And, as to my personal property, should 
ray said wife be desirous to dispose of any or 
all of said personal property which I have 
bequeathed to her absolutely, she shall be 
at liberty to do so." 

44 1 further direct that the proceeds re- 
alized from the sale of any personal or real 
estate shall be the absolute property of my 
wife Isabella, and she shall be at liberty 
to use it for her use and maintenance in 
such a manner as she may deem proper." 

Then comes the last clause of the will, 
which disposes of the property : " I fur- 
ther direct that should my dear wife Isa- 
bella during her lifetime not consume or 
use all my property real and personal for 
her proper support, then I do hereby en- 
join and direct her to make and publish her 
last will and testament, that after her de- 
cease all the rest and residue not consumed, 
used or sold by her shall be divided, the 
one-half in, equal shares among my brothers 
and sisters or their heirs, and the other 
one-half in equal shares among the brothers 
and sisters of my said wife or their heirs ; 
my said wife shall also have the power and 
authority to nominate and appoint in her 
last will and testament some competent 
person as executor, one or two if she deem 
it proper." 

"And lastly I do constitute, nominate 
and appoint my dear wife, Isabella Good, 
as executrix of this my last will and testa- 
ment." 

Then the wife lived some years, and she 
made a will. This real estate remained 
unconverted into money. This lot, the 
possession of and title to which we are try- 
ing, and also another lot of eight acres 
nearly, lie as the property did at the death 
of Solomon Good. And it seems that is 
all the property that she has, or that re- 
mains of Solomon Good's estate. It has 
been remarked, and it has been given in 
evidence before you, that Isabella Good 
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died, having made her. will, in which she 
says : " It is my will and wish, and I do 
hereby say, declare, publish and empower 
Allen Snader and David Landis, my two 
friends, to be my executors of the estate 
left by me and by my husband after my 
•death, and that the said Allen Snader and 
David Landis settle up the same in good 
faith, honesty and fidelity." 

That is all she says. Now, in this will 
there is nothing adverse or contrary to the 
will of her husband, as he directed the dis- 
position of his property. There is noth- 
ing contrary to what he directed there. 
This is the property left, and he instructed 
and directed her to make a will. I have 
no doubt that she made this will — although 
it is short, and indefinite in some particulars 
— intending to carry out the desire and 
wish of her deceased husband. I have no 
doubt that was her intention. [However 
that may be, we say to you that in this 
<*ase the law is in favor of the plaintiffs ; 
that they, therefore, have a right to have 
one half of this property ; and she has, ac- 
cording to the enjoining of her husband, 
disposed of that said property.] She 
*aya, "the property of my husband." 
She did not say that it was her property. 
She directs her executors that they shall 
settle up the property or estate "left to 
me by my husband, after my death." She 
appeared to follow his desire in that ex- 
pression. She did not call it her property. 
And I think, from all I have read of the 
law, that this last clause in the will of Sol- 
omon Good is to be carried out by the will 
of his wife or widow, and does not conflict 
at all with this expression, with this enjoin- 
ment in his will. All that has been given 
in evidence here is record evidence, except 
a few items. It is not disputed, indeed. 
[There is no dispute about the facts of the 
<*ase between these parties, and under all 
the facts which are before you, we instruct 
you that the plaintiffs must recover, and 
that your verdict must accordingly be 
given for these plaintiffs for one- half of 
that property, which was Solomon Good's.] 

B. F. Davis, for defendants and appel- 
lants. 



The question in expounding a will is not 
what testator meant, but what is the mean- 
ing of her words. 

Weidman's Appeal, 42 Leg. Int'r., 338, 

Hancock's Appeal, 112 Pa:, 582. 

The law in a case like this is clearly laid 
down in 135 Mass., 231 ; Kelly et al. vs. 
Miens et a/., Opinion 234, " Where land is 
given by will absolutely to one person with a 
gift over to another of such portion of it as 
may remain undisposed of by the first taker 
at his death, the gift over is void, as repug- 
nant to the absolute property first given." 

A condition not to alien, or imposing 
restraints upon a devise in fee, is void. 

Turner vs. Fowler, 10 Watts, 326. 

Walker vs. Vincent, 19 Pa., 369. 

Kennedy's Appeal, 90 Pa., 571. 

Mclntyre vs. Mclntyre, 123 Pa., 329, 

King vs. Frick, 135 Pa., 675. 

Mickley's Appeal, 92 Pa. ,574. 

Wethers vs. Yeadon, i Rich. Eq., 424. 

Laurence vs. Code, 7 Cent. Rep., 101. 

Webb vs. Nools, 2 Simons, 267. 

Bynes vs. Blackburn, 26 Beavan, 41. 

Reeves vs. Baker, 18 Beavan, 372. 

% The precatory words do not create a 
trust for the beneficiaries. 

Pennock's Estate, 20 Pa., 268. 

Jauretcho vs. Proctor, 48 Pa., 466. 

Burt vs. Heron, 66 Pa., 400. 

Hopkins vs. Glunt, 111 Pa., 287. 

Bowlby v*. Thunder, 105 Pa., 173. 

Campbell vs. Beaumont, 91 N. Y., 464. 

Moffat vs. Book, 23 N. E. Rep., 236. 

Lloyd vs. Mitchel, 130 Pa. St., 205. 

Hunt's Estate, 133 Pa. St., 260. 

Lebling's Estate 27 W. N. C, 161. 

It is a rule of law that to cut down an 
estate in fee by subsequent words in a 
will, such words must be as clear and ex- 
press as the words granting the estate. 

Freeman vs. Colt, 96 N. Y., 63. 

Roseboom vs. Roseboom 81 N. Y., 356. 

Isabella Good could not devise by will 
the property of her husband's estate in 
fee among her " brothers and sisters" * 4 or 
their heirs," unless she herself had an ab- 
solute estate therein. The stream cannot 
rise higher than its source. 

Wm. R. Wilson and John H. Fry, for 
appellees. 
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It is distinctively and authoritatively 
settled in our laws, that in the construction 
of wills, the intention of the testator, as 
gathered from the four corners of the in- 
strument, must be our legal guide, which 
is equivalent to the saying, we must read 
the will as a whole, and whatever the inten- 
tion is, let that be the governing priniple. 

99 Pa. St. Rep., 525, Biddle's Appeal. 

Id., 382, Fox's Appeal. 

7o Pa. St. Rep., 40, Schott's Estate 

4 Watts & Sergeant, 300, Hankins' Es- 
tate. 

Testator meant only to give his wife a 
life estate for her support, and no more. 

A fee given in the first part of a will 
may be restrained by subsequent words so 
as to convert it into a life estate, is 
squarely decided by the Supreme Court in 
many cases, among which are 

Urich's Appeal, Stoudt's Est., 86 Pa. St. 
Rep., 386. 

Middleswarth's Admin v*. Black more, 
et. a?., 74 Pa. St. Rep., 414. 

Sheets' Estate, 52 Pa. St. Rep., 257. 

Uhrich vs. Merkel, 2 W. N. C, 550. 

Powell on Devises, Vol. 1, p. 265. 

The words " enjoin and direct" are com- 
mands. 

Burt et al. vs. Thron's Ex'rs., 66 Pa., 
400. 

Mclntyre vs. Mclntyre, 123 Pa., 329. 

Oyster vs. Knull, 137 Pa., 448. 

Fox's Appeal, 99 Pa., 382. 

Ejectment was a proper remedy. 

Doe vs. Pearson et a/., 6 East, 173. 

October 5th, 1891. Opinion by 

MlTCHKLL, J. 

The will of Solomon Good gave his 
widow in the outset a fee simple in the 
land in suit. This would be clear enough 
from the devise to her, u as her absolute 
property " in the fourth clause, but as if 
to avoid any possible question on that 
point, the same clause vests her with " all 
the powers and rights " that testator him- 
self possessed while living, and subsequent 
clauses declare she shall have the power to 
sell, and that the proceeds shall be her ab- 
solute property. Then follows the clause 
upon which the present contention arises, 
44 should my wife, during her lifetime, noj 
consume or use all my property, real and 



personal, for her proper support, then I do 
hereby enjoin and direct her to make and 
publish her last will and testament, that 
after her decease all the rest and residue 
not consumed, used or sold by her shall be 
divided," etc. Did this clause reduce the 
fee previously given to a life estate as to 
the unconsumed residue ? 

That such effect may be produced is ad- 
mitted, but the presumption is against it. 
The rule is well expressed by Strong, J., 
in Sheets' Estate, 52 Pa., 257, thus, " if a 
testator give an estate of inheritance * * 
and m subsequent passages unequivocally 
shows that he means the devisee to take a 
lesser interest only, the prior gift is re- 
stricted accordingly." 

As it must unequivocally appear that 
the testator meant to limit the estate, it has 
been uniformly held that no merely pre- 
catory words will be sufficient. Thus in 
Pennock's Est., 20 Pa., 26&; Lowrie, J., 
speaking of ihe English rule, which was 
held not to be adopted here, and to be 
fading away even in England, said, " If it 
can be implied from the words that a dis- 
cretion is left to withdraw any part of the 
subject of the devise from the object of the 
wish or request, or to apply it to the use 
of the devisee, no trust is created," and 
again, " if she could thus use (consume or 
spend) it she was no trustee in the eye of 
the law." The general rule was accord- 
ingly held in that case to be that words ex- 
pressive of desire or recommendation will 
not convert a devise into a trust unless it 
appears that the testator intended not to 
commit the estate to the devisee, or its 
ultimate disposal to his discretion. And 
in Burt vs. Herron, 66 Pa., 400, it was 
held that while words of request in a will 
are commands as to the direct disposition 
of the estate, yet they are not so as to lim- 
itations on previously granted estates un- 
less it appear affirmatively that they were 
intended to be imperative, * 4 All expres- 
sions," says Sharswood, J., 4< indicative of 
a wish or will are commands. It is differ- 
ent, when having made a disposition, he 
expresses a desire that the devisee should 
make a certain use of his bounty." See 
also Hopkins vs. Giant, 111 Pa., 287. 

The true test of the effect of language 
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apparently at variance with other parts of 
the devise, is whether the intent is to give 
a smaller estate than the meaning of the 
words of the gift standing alone would im- 
port, or to impose restraints upon the es 
tate given. The former is always lawful 
and effective, the latter rarely if ever ; the 
first because the testator's intention is the 
governing consideration in the construction 
and carrying out of a will, the second be- 
cause even a clear intention of the testator 
cannot be permitted to contravene the set- 
tled rules of law by depriving any estate of 
its essential legal attributes. 

Applying this principle to the present 
case, it is clear as already said that the tes- 
tator gave a fee simple absolute to his 
widow, repeated and reiterated as if he 
wished to put it beyond all question. But 
it is also clear that he still thought it neces- 
sary, or at least permissible, for him to 
f>re8cribe how it should be used. There- 
ore he gives her all the rights and powers 
over it that he had while living, and, in ad- 
dition, specifies the right to sell and con- 
vey, to make title, to use the proceeds, and 
lastly, as an adjunct to the will whose 
making he enjoins, " the power and au 
thority" to appoint one or two executors 
as she may deem proper. It is true that 
the words he uses in regard to the making 
of her will, " enjoin and direct/* are in 
their natural meaning mandatory and im- 
perative. But coming as they do at the 
end and in connection with the express 
enumeration of useless and superfluous 
powers, they indicate an intent to grant 
or withhold incidents of the estate al- 
ready given. As said by Mercur, C. J. 
in the analogous case of Bowlby vs. Thun- 
der, 105 Pa., 173, " Not a word herein 
indicates an intention to qualify or change 
the absolute devise which he had made to 
her." The language is no stronger than 
that in Jauretche vs. Proctor, 48 Pa., 
466, that " she is not to divest herself of 
what I may leave her, until after her 
death," and " at the death of my wife 
what I may have left her, that is to say, 
the residue, is to be divided," etc. " The 
paramount thought," saysC. J. Woodward, 
" wars to make his wife absolute owner of 
his estate, and he expressed this thought 



by sufficient words ; but the particular 
thought was to take away from her one 
of the incidents of absolute ownership— 
in other words, that he would grant a fee 
with power of testamentary disposition,, 
but would withhold the power of aliena- 
tion." And this endeavor to restrict the 
use of the property was held imperative. 
So here, the testator gave an absolute fee, 
with express powers to consume or con- 
vey. He did not devise the uncon- 
sumed residue himself, but desired his 
wife to do so. He put his request in 
strong words, ordinarily importing com* 
mand, but so used as to indicate only an in- 
tent not to reduce the estate previously 
given, but to control one of its incidents. 
Where that is the intent, no words how- 
ever strong amount to more than a request,, 
which cannot be enforced by law. 
Judgment reversed. 



Commonwealth vs. Ribert, Appellant. 

Assault and battery — Assignment of er- 
ror in oral charge — Evidence — Ques- 
tion for jury. 

Exceptions to the charge of the court below 
can uot be considered where the charge was not 
written and does not appear on the record. 

On the trial of A., for committing an assault 
and battery upon B., a member of a firm for 
which A., was working on a contract, in a room 
on the premises of said firm, it is error for the 
court below to refuse to admit evidence that by 
special agreement with the firm, A.'s possession 
of the room was to be exclusive and that B. 
was not to enter it. 

If such evidence had been admitted, the ques- 
tion for the jury would have been, not whether 
this was a wanton and unprovoked attack, but 
whether more violence was used than the occa- 
sion justified. 

Appeal and certiorari of Jose M. Ri- 
bert, defendant below, to the court of 
Quarter Sessions of Lancaster County. 

The defendant below was indicted for 
assault and battery, aggravated assault and 
battery, and felonious assault and battery, 
and on the trial, January 22, 1891, was 
found guilty of aggravated assault and bat- 
tery and acquitted on the other counts. 
Reasons for a new trial were dismissed by 
the court on March 21, 1891, and this ap- 
peal and certiorari was taken. 
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The first, fourth and sixth assignments 
of error relate to the charge of the court, 
which was not written and does not appear 
in the record. 

The evidence showed that the defendant 
lad a contract to Resign and polish um- 
brella handles for the firm of Osborne k 
Hartman, that by arrangement with the 
firm he was allowed to do his work in a 
room on their premises, and that on July 
15, 1890, Osborne, a member of the said 
-firm, entered the room occupied by the de- 
fendant, who ordered him to go out, and 
he not doing so, struck him three or four 
times about the head and shoulders with a 
piece of wood. 

The defendant offered to prove by the 
•defendant himself, that he had, by a verbal 
agreement with Osborne and Hartman, the 
sole right to use and occupy the premises 
in which the alleged assault was committed 
by the defendant upon H. E. Osborne, who 
was one of the parties to the agreement, 
that he, Osborne, should not under any 
•circumstances enter upon the said premises 
so rented to this witness. 

Overruled by the Court [second assign- 
ment of error]. 

Again, defendant made the following 
offer: 

44 The defendant claiming to have the 
exclusive right of possession of the room in 
which the alleged assault writs committed, 
•offers to prove by the defendant himself 
that he, the defendant, had agreed to finish 
his contract, amounting to $600 worth of 
goods, in this room, to be sat apart exclu- 
sively for the defendant, and into which 
room it was expressly agreed by Hartman 
and Osborne, that this prosecutor, H. E. 
Dsborne, should not be allowed to enter." 

Overruled by the Court [third assign- 
ment of error]. 

B. F. Eshleman^ B. F. Davis and A. 
H. Fritchey, for appellant. 

It is error for the Court to make the 
•evidence of one side more prominent than 
that? of the other. 

Canal Co. vs. Harris, 101 Pa., 93. 

Boverd vs. Christy, 14 Pa., 267. 

Snyder vs. Wilt, 15 Pa., 59. 



Ribert had a right to put Osborne oat 
of the room, and strike him if necessary. 

Carrington vs. Payne,* 6. 

Roscoe's Crim. Ev., 4 Am. Ed., p. 292. 

2 Wharton Crim. Law, 9 Ed., § 624. 

1 Bacon's Abridgment, 373. 

Alderson vs. Waistell, I Carrington and 
Kirwin, N. P., 357. 

Baldwin vs. Hayden et al.\ 6 Conn., 453. 

Jackson & Gross on Land. & Ten, p. 
155, \ 244. 

Com. vs. McNeillc, 8 Phila., 438. 

Webb vs. Dixon, 9 East, 15. 

Court should have charged as to weight 
of good character. 

Heine vs. Com., 91 Pa., 145. 

Hanney vs. Com., 116 Pa., 322. 

And as to reasonable doubt. 

Brown and Hensel and A* C. Rein- 
ochl, district attorney, for appellee. 

There was no arrangement by which de- 
fendant had exclusive right to the room in 
which the assault occurred, and Osborne had 
a perfect right there. Even if defendant 
had an exclusive lease, his assault was en- 
tirely injustifiable. 

It is presumed that the Court charged 
as the law requires. 

October 5th, 1891 . Opinion by Mitch- 
ell, J. 

The bill of exceptions is extremely im- 
perfect, no» notes of the testimony appar- 
ently having been taken except those by 
the judge, which were merely for his own 
use, and much abbreviated and incomplete. 
The first, fourth and sixth assignments of 
error must therefore be disregarded, as 
the record affords us no way of determining 
whether or not they are wellfounded. 

The second and third assignments are to 
the refusal to allow the prisoner to show 
that by special contract with his employers 
he was entitled to the exclusive possession 
of the room where the assault took place, 
and particularly that the prosecutor, Os- 
borne, was not to enter it. Such an ar- 
rangement was unusual, perhaps improb- 
able, but the appellant had a right to give 
it in evidence and ask the jury to believe 
it, and if they did so, it would put the oc- 
currence in a different light, perhaps even 
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to the extent of justifying the prisoner in 
attempting to eject Osborne forcibly. 
The question for the jury then would be, 
not whether this was a wanton and unpro- 
voked attack, but whether more violence 
was used than the occasion justified. The 
■evidence therefore was material to the ap- 
pellant's case, and should have been admit- 
ted. . Judgment reversed and venire de 
novo awarded. 



(gammon Ulens—fmv. 



C. P. OF LACKAWANNA COUNTY. 
Hughes, Agt., vs. Moody and Wife. 
Breach of condition in lean — When for 
jury — Burden of proof — Waiver. 

Plaintiff asserted that a lease was forfeited 
because defendants ltad leased part of the pre- 
mises to parties of "known immoral and licen- 
tious habits, and who carried on immoral, un • 
lawful and lewd business in the same." This 
allegation was denied by defendants. 

Held, That such denial cast upon plaintiff 
the burden of establishing the charge. 

The plaintiff in such a case is not the absolute 
judge of whether or not a forfeiture occurred. 
This necessarily depends upon the truth of the 
facts which he asserts. 

Being denied by the defendants, the conflict 
thus raised must carry the case to a jury. 

Query. Having accepted rent aftet knowledge 
of the facts upon which forfeiture was claimed, 
has not plaintiff waived bis right to insist upon 
such forfeituresf 

Opinion by Arch bald, P. J. 

The plaintiff asserts, that the lease has 
"been forfeited by a breach of the condition 
that the lessees should not " carry on any 
immoral or unlawful business at said prem- 
ises." This breach, according to the affi- 
davit accompanying the entry of judgment, 
consists "in underletting parts of said 

{'remises to persons of known immoral and 
icentious habits, who carry on immoral, un- 
lawful, and lewd business in the same." 
Assuming that the acts so charged would 
constitute a breach of the condition refer- 
red to, still upon the denial made by the 
defendants, the burden is cast upon the 
plaintiff of establishing the charge. It 
differs in this respect from the ordinary 
case of an application to open a money 



judgment entered upon confession. The 
plaintiff has a right, no doubt, under the 
terms of this lease, to assert a forfeiture 
and enter the amicable action in ejectment 
therein provided for. But in so doing he 
is not made absolute judge of whether or 
not a forfeiture has actually occurred. 
This necessarily depends upon the truth of 
the facts which he asserts. Being denied 
by the defendants, the conflict thus raised 
must carry the case to a jury. 

Furthermore, it is a question whether the 
plaintiff, having accepted rent after know- 
ledge of the facts upon which a forfeiture 
is claimed, has not waived his right to in- 
sist upon such forfeiture. The rule to open 
the judgment is made absolute, the issues 
to be submitted to the jury being 1, 
" whether or not the defendants or either 
of them, had, at the time the lease from the 
plaintiff to the defendant for the premises 
in question was declared forfeited, carried 
on any immoral or unlawful business at 
said premises," and 2, " whether, or not, 
the plaintiff, since the occurrence of the 
transactions upon which it is claimed that 
the said lease has been forfeited, has with 
knowledge thereof, accepted rent of the 
defendants or either of them." — Lacka- 
wanna Jurist. 



E*8*t ^i*ttlhn%. 



Reminiscences of Ruftas Ohoate. 

It is an immense loss to literature that 
so little of Mr. Choate's accomplishments 
at the bar, in the forum, or in Congress, 
has been preserved for succeeding genera- 
tions. Stenography was in its veriest in- 
fancy in his day, and was unable to repre- 
sent him fully; it could not express his 
tone, his gestures, or his manner. His 
exuberant diction, his musical voice, the 
quick, nervous tremor of his lip, the flash 
of his brilliant eye, and the general mag- 
netism of his manner, fascinated the spec- 
tator with a sense of superior power. 

One of his biographers has felicitously 
said, "He often drove a substantive and 
six," referring to the numerous adjectives 
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and epithets which he unsparingly em- 
ployed; as in the famous Tirrell case, 
where, speaking of the defendant, he said, 
"Doating, gloating, fond, enamored, fas- 
cinated fool that he was." This case was 
remarkable as an exhibition of Mr. Choate's 
influence upon a jury, which, not doubting 
the poisoner's guilt, nevertheless acquitted 
him of the charge of willful murder. 

In an argument before the Board of 
Aldermen of Boston, in 1856, where he 
was eiftployed by the storekeepers on 
Washington street to oppose the petition of 
the Metropolitan Railroad Company for 
leave to lay down rails on that great 
thoroughfare, Mr. Choate spoke as follows: 
44 Why, gentlemen, if property be taken by 
constitutional authority, except upon these 
two considerations, first, that it is neces- 
sary, and second, that the owners should 
be completely paid for it — ay, gentlemen, 
completely paid for it — there is an end of 
our boasted freedom, and liberty is but a 
breath! In such a state of things I'd 
rather live in despotic Prussia than in the 
American Union; for, gentlemen, in the 
reign of Frederick the Great, who was 
nearly the equal of Napoleon in abilty 
chough not in war, there stood opposite the 
palace of the monarch at Potsdam a simple, 
singular mill, the property of a poor sub- 
ject. As an incumbrance on the view from 
the palace, the miller was directed to re- 
move the mill. He declined the removal. 
He was requested to name his price. He 
refused to name a price. He was then 
told that the king would destroy the mill. 
In reply to that threat the miller calmly 
stated that there was a tribunal at Berlin 
that would respect his rights. Gentlemen, 
that mill was suffered to remain, and there 
it stands to-day in front of the imperial 
palace — a more splendid monument to the 
intelligence and justice of the great Fred- 
erick than the most gorgeous column which 
could be erected in commemoration of his 
Austrian victories." 

In the Bame argument he displayed a 
singular readiness and tact in converting an 
apparent discomfiture into a triumphant ar- 
gument for his position. The petitioners 
had introduced a manufacturer of platform 
scales in New York to show that his 



wagons by running their wheels upon the 
rails could carry heavier loads than other- 
wise could be conveyed, and that therefore 
the rails were no impediment to general 
travel. Now Mr. Choate's manuscript was 
simply abominable to himself when it was 
cold ; so on this occasion, while reviewing 
in his argument the testimony of the peti- 
tioners and glancing hastily at his notes, he 
remarked, " What is the testimony on the 
other side? They have impqrted from 
New York a sail-maker! Pray what is his 
statement worth, where progress through 
our streets is not dependent upon the bil- 
lowy canvas, but on the cold obstruction of 
a rigid rail—" "But, Mr. Choate," inter- 
rupted the opposing counsel, '» the man is 
a acafe-maker, not a sail maker." "Ah," 
resumed Mr. Choate, with a smile, 44 my 
brother says the witness is a scale-maker. 
Well, gentlemen, the evidence of a sail 
maker would be better on a question of 
locomotion; but now his question of testi- 
mony is worth nothing at aH, for in this 
case there is nothing to be weighed except 
the grasping avarice of a gigantic monopoly 
on the one side, and the diligent industry 
and unswerving integrity of our honest 
shopkeepers on the other." 

No description could adequately repre- 
sent Mr. Choate when he was warm and 
earnest in argument or debate. The pen- 
cil of the reporter was stayed by the power 
of his eloquence, which fascinated the eye 
as well as charmed the ear of his auditor. 
To have seen him was a sensation, but to 
have heard him was an ecstacy. — The 
Green Bag. 

"Are you the judge of reprobates?" 
said an old lady, as she walked into Judge 
Monahan's office. " I am the judge of 
probate," was the reply. 44 Well, that's 
it, I expect," quoth the old lady. 4< You 
see, my husband died detested and left me 
several little infidels, and I want to be 
their executioner." — Central Law Jour- 
nal. 
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Koechling, Appellant, vs. Foehl, et al. 

Married women — Right of to eonfes* a 
judgment — When judgment valid — 
Act of June 8, 1887, P. £., SS2. 

Since the Act of 1887, the judgment of a 
married woman is not necessarily void. At 
most it is voidable and may be set aside upon 
her application, where it is made to appear that 
it was not authorized by the Act of 1887. But 
so general is her power to contract now, that 
her inability is the exception rather than the 
rule. 

A judgment regular on its face and not show- 
ing coverture, confessed by a married woman for 
money borrowed by her ten years before, and 
used to pay off a lien against her separate estate, 
she not objecting to its validity, will not be dis- 
allowed at the instance of a subsequent lien 
creditor on the ground that it does not show on 
its face sufficient facts to bring it within the 
exceptions of the Married Persons' Property Act 
of 18X7. 

Appeal of Elizabeth D. Koechling from 
the decree of the Court of Comron Pleas 

of Lancaster county, dismissing exceptions 
filed by her to the auditor's report, distrib- 
uting money paid into Court. 

Barbara Henkel, on April 1, 1886, con- 
fessed a judgment along with William G. 
Foehl, her son-in-law, in favor of Elizabeth 
D. Koechling, the appellant, for $300, 
which was entered in the Court of Common 
Pleas of Lancaster county, on August 27, 
1889, and became a lien on the real estate 
of the said Barbara Henkel. In the spring 
of 1887 Barbara Henkel married one John 
Klotzbock, or Kotzbock, and on December 
6th, 1888, being at the time a married 
woman, confessed a judgment in favor of her 
daughter, Mary C. Foehl, for $1,162, which 
was entered to November Term, 1888, No. 
207. Several other judgments were en- 
tered against the said Barbara Klotzbock. 
On August 27, 1889, a ji.fa. was issued 
to November Term, 1889, No. 22, on the 



judgment held by the appellant, under 
which the real estate of the said Barbara 
Henkel (or Klotzbock) was sold by the 
sheriff, and the sum of $921. 87 was real- 
ized. 

This money was paid into Court and 
Redmond Conyngliam, Esq., appointed 
auditor to distribute. At a meeting of the 
audit Mary C. Foehl appeared and asked 
that said judgment held by her should be 
paid, as being the first lien on the fund. 
The judgment was objected to by the ap- 
pellant, as a judgment of a married woman, 
and being null and void, as not showing on 
its face sufficient facts to bring it within 
the exceptions of the Married Persons' 
Property Act of 1887. The auditor in 
allowing the judgment of Mary C. Foehl 
says, inter alia: 

"" That a married woman can confew a 
judgment since the Act of June 3, 1887, 
is no longer a disputable proposition, since 
the decision of our Supreme Court in the 
Real Estate Investment Company v$. 
Roop et. ux., 25 W. N. C, page 880. A 
married woman, under this decision, can 
now confess a judgment for three purposes* 
viz. : 1st, where she engages in trade or " 
buisness; 2d, in the management of her 
separate estate ; and 3d, for necessaries. 

The evidence here shows that Barbara 
Henkel did own separate real estate, and 
was conducting a business in Philadelphia, 
that she borrowed money from Mary C. 
Foehl to pay off a lien on this separate real 
estate. The consideration of this judgment 
being the money used for the payment of 
the John Eshleman lien, this judgment was 
in the opinion of the auditor undoubtedly 
confessed u in the management of" Bar- 
bara Klotzbock's separate estate, and 
therefore valid. 

The authorities cited at the argument to 
show that the Act of June 3d, 1887, has 
no retroactive effect are undoubted. But 
must the Act of 1887 necessarily be retro- 
active to bear upon this judgment ? 

The judgment was confessed on Decem- 
ber 6th, 1888, subsequent to the passage 
of the Act of 1887. That the considera- 
tion passed at least ten years before the' 
confession of the judgment does not seem 
to the auditor to have any bearing on th#. 
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matter. It is the date of the judgment 
that includes or excludes the judgment from 
the sc«»|»c of the Act. The giving of the 
judgment here was the consummation of 
the contract. Mrs. Henkel said at the time 
the money was lent, " I will secure it to her 
(Mary C. Foehl) when she gets married. " 

A statute is not retrospective, because a 
part of the requisites for its action is drawn 
from a time antecedent to its passing. 

The 5th section of the Mercantile Law 
Amendment Act, which entitles a surety 
who pays the debt of his principal to an 
assignment of the securities for it held by 
the creditors, would apply to the case of a 
surety who had entered into the suretyship 
before the Act, but had paid off the debt 
after it came into operation. 

An Act "for the better security of me- 
chanics" was held applicable when the work 
was done after the law took effect, though 
the contract therefor was entered into be- 
fore its passage. Endlich on Interpreta- 
tion of Statutes, pages 377 and 378. 

It was contended at the audit that as the 
record of this judgment did not disclose on 
its face a contract within the power of a 
married woman to make, the judgment was 
void. 

In the Real Estate Investment Company 
vs. Roop et. uz., both husband and wife were 
defendants in the judgment, and the rec- 
ord revealed no contract within the power 
of a married woman to make. Judge Pax- 
eon said in this case, " The judgment is en- 
tirely regular upon its face, as the record 
does not show that Fanny C. Roop is a 
married woman." If the record in that 
case was regular, this must also be. In 
that case the judgment as to Fanny G. 
Roop was set aside, not on ground of any 
irregularity on its face, but because it was 
given as surety for her husband." 

The auditor, therefore, awarded the bal- 
ance, of $846.52, to Mary C. Foehl. 

The Court, Patterson, J., dismissed 
the exceptions filed to this report and con- 
firmed it absolutely, whereupon this appeal 
was taken, and this action of the Court as- 
signed as error. 

. Steinmetz £ Malone and W. T. Brown 
for appellants. 



The Foehl judgment was absolutely void, 
there being nothing on its face to bring it 
within the exceptions of the Act of 1887. 

Real. Estate Co. vs. Roop, 132 Pa., 503. 

Brimmer's Appeal, 47 Pa., 73. 

Pearson's Estate, 1 Pearson, 169. 

1 Troubat & Haley, Sec. 1363 (5* 
Ed.) 

Baker vs. Singer Mfg. Co., 1 22 Pa., 863. 

Nor can the judgment be cured by col- 
lateral proof of consideration. 

Baker vs. Singer Mfg. Co. (supra). 

Mahon vs. Gormlcy, 24 Pa., 80. 

lJugus & Hacke vs. Dithridge Glass 
Co., 96 Pa., 160. 

Hacker vs. Haak, 88 Pa., 238. 

Kuhns vs. Turney, 87 Pa., 497. 

Reed vs. Harley, 7 C. C. R., 125. 

Hartley vs. Decker, 7 C. C. R., 127. 

Raymond & Campbell vs. Goetz, 9 C. 
C. R., 353. 

McDonald for use vs. McDonald et. uz., 
7 Lancaster Law Review, 109. 

Richey vs. Carpenter, 7 Lancaster 
Law Review, 407. 

John A. Coyle y for appellee. 

The position of the appellant cannot be 
sustained under Real Estate Co. vs. Roop, 
132 Pa., 496. 

It was not necessary to spread on the 
record the nature of the transaction, parti- 
cularly when the record did not show the 
coverture of defendant. 

It is contended that a judgment, regular 
on its face, cannot be objected to in this 
way ; that the Act of June 3, 1887, does 
not require a judgment confessed to bear 
upon its face the nature of the debt which 
it secures; and it is believed, the precise 
question being before the Court in Real 
Estate Co. vs. Roop, has been so decided. 

The auditor could not disregard this 
judgment. 

An auditor appointed to distribute a fund 
in Court cannot inquire into the validity of 
a judgment; he must take it as conclusive; 
he must either allow it according to its date, 
or suspend his decision until its validity is 
decided. 

Dyott's Est., 2 W. & S., 557. 

Thompson's Appeal, 57 Pa. St. Rep., 
175. 
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Edwards* Appeal, 66 Ibid., 89. 
Borland's Appeal, Ibid, 470. 
Malone's Appeal, 79 Ibid, 481. 
Bank of Titusville Appeal, 85 Ibid., 
-528. 

October 5th, 1 891 . Per Curiam : 

A judgment confessed by a married 
woman was absolutely void at common law. 
The reason was that she possessed no power 
to contract. The legislation of this State 
for nearly fifty years has been in the line 
of emancipating married women from the 
shackles of common law, and to confer 
upon them, in many respects, the power of a 
feme sole, in regard to the ownership and 
control of their property. We have fol- 
lowed this legislation with caution, enforc- 
ing it in a conservative manner, according 
to its spirit as well as its letter, yet tak- 
ing care not to be in advance of it. Were 
we to go beyond the statutes it would be 
legislation, and this we have carefully 
avoided. 

The Married Persons' Property Act of 
June 3, 1887, extended the rights of mar- 
ried women far beyond any previous Act. 
The language of this Act is very broad, and 
was carefully considered in Real Estate 
-Company vs. Roop. 132 Pa. 469, [and 7 
Law Review, 162] where it was held that 
it unfettered a, married woman to a limited 
--extent only, and did not clothe her with a 
general power to contract as a feme sole. 
It was there said in the opinion of the 
Court : " Viewed in this light, it unfetters 
a married woman for three purposes, viz : 

(a) where she engages in trade or business ; 

(b) in the management of her separate 
estate ; and (c) for necessaries. For any 
of these purposes she may bind herself and 
her estate or business by her contracts, and 
I have no doubt may lawfully confess a 

judgement." 

In emancipating a married woman to this 
large extent from the rule of the common 
law, and clothing them with the power to 
contract for many purposes, their responsi- 
bilities are necessarily enlarged, and the 
old rule which ignored their existence as a 
distinct entity from their husbands, must 
necessarily be modified to the extent of 
*heir changed relations. A married wo- 



man may now engage in business and enter 
into contracts in regard to it, or the man- 
agement of her separate estates, as fully as 
a feme sole. This extension of her powers 
necessarily involves the right to sue, and 
the liability to be sued. And when she 
may be sued she may confess judgment. 
In other words, as to every contract which 
she is authorized to make, her rights and 
responsibilities are those of a feme sole. 

The present case involves the effect of a 
judgment confessed by a married woman. 
The record does not disclose the fact that 
the person who confessed the judgment was 
a feme covert. Nor is this defence taken 
by her. She does not complain of the 
judgment which it is not denied, was given 
for a full consideration. The question 
arises upon the distribution of the proceeds 
of the sale of real estate, and the objection 
to the judgment comes from a subsequent 
lien creditor. The ground of said objec- 
tion was that the judgment being that of a 
married woman, was null and void because 
it did not show u{»on its face sufficient facta 
to bring it within the exception of the 
Married Persons' Property Act of 1887. 

This judgment is regular upon its face. 
There is nothing there to show that the de- 
fendant is a married woman. In Real 
Estate Company vs. Hoop, we held that 
the judgment was regular upon its face, 
but we struck it off as to Mrs. Roop upon 
her application, on the ground that u if not 
given as surety for her husband, it was 
given upon his importunity and to aid him 
in his business, one of the very perils from 
which the law ought to protect a married 
woman." In Baker vs. Singer Manufac- 
turing Company, 122 Pa., 363 ; Mahon vs. 
Gormley, 24 Pa., 80, and most of the cases 
cited by appellant, the defence was taken 
by the married woman who had confessed 
the judgment or entered into the contract. 
In Hecker vs. Haak, 88 Id., 238, the judg- 
ment upon which the property was sold 
was entered by a Justice of the Peace 
against a married woman. In that case the 
transcript showed that she was a married 
woman ; that the summons was not served 
upon her; that she did not appear, and 
that her husband only appeared and said 
the amount was all right, upon which the 
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magistrate entered judgment. This Court 
very properly held that such a judgment 
was void, and that a sale under an execu- 
tion issued thereon passed no title. 

In the case in hand we have a judgment 
regular upon its face, given for a full con- 
sideration, and of which the defendant 
therein does not complain. Why should we 
set it aside in a collateral proceeding at the 
instance of a stranger to the judgment? 
The effect would be to take the money of 
one person and give it to another. There 
is no rule of public policy which requires 
this. We cannot say since the Act of 1887 
that the judgment of a married woman is 
void. At most it is voidable, and may be 
set aside upon her application where it is 
made to appear that it was not authorized 
by the Act of 18£7. But so general is 
her power to contract now, that her inabil- 
ity is the exception rather than the rule. 

The decree is affirmed, and the appeal 
dismissed at the costs of the appellant. 



®r$hm\& jj[aurt 



O. C. OF LANCASTER COUNTY. 

In re Estate of Robert A. Evans, dec'd. 
(No. 3.) 

Decedents 9 Estates — Practice — Refusal 
of widow to take under will — Pro- 
ceedings to ascertain dower — Allow- 
ance of fee to widow' s attorney out of 
estate. 

Where the widow has renounced under the 
will and instituted proceedings to fix her dower, 
her counsel in these proceedings will not be al- 
lowed a fee out of the estate. 

Exceptions to Auditor's report. 

The report of A. F. Ilostetter, the 
auditor appointed to distribute the balance 
as shown by the second account, contains 
inter alia the following : 

44 The only remaining claim is made by 
Edward Champneys, Esq., on his own be- 
half, as counsel fees for services in the 
proceedings had in the ascertainment and 
fixing of the widow's dower. This claim 



is objected to as not being a liability of the 
estate. 

The facts upon which this claim ia 
founded are these : Mrs. Evans, the widow 
of decedent, having elected to take, against 
the will of Mr. Evans, her share under the 
Interstate Law, became there by entitled to 
her dower of one-half in all his lands. For 
the purpose of ascertaining and fixing the 
amount of her dower, the Orphans' Courts 
on her petition, appointed am inquest to 
value the lands. As a result of these pro- 
ceedings had, her dower was ascertained 
and the amount fixed by decree of the 
Orphans' Court. 

Throughout all these proceedings, Mr. 
Champneys was her counsel, and now ask* 
to be allowed out of the estate one hun- 
dred dollars as counsel fees. The amount 
asked is not unreasonable, nor is it objected 
to if the estate be held bound to jpay it. 

The fee of the jurors and of the wit- 
nesses who appeared before them, as well 
as the office expenses, were allowed out of 
tie estate as costs in the former distribu- 
tion. 

It is now contended that a reasonable 
allowance to counsel should be considered 
part of the costs and be allowed out of the 
estate. 

The practice of the Orphans' Court in 
allowing counsel fees in proceedings in 
partition is quoted as being analogous in 
principle and as warranting the award here 
asked. No authority has been cited to the 
auditor <&i(her in support of this claim or 
against it; and, so far as has come to his 
notice, the precise point does not seem to 
have been passed upon by any pf the Courts* 
of our State. 

As is well known, costs are purely an 
outgrowth of statutory enactment, none 
having been allowed at common law. The 
statute of Gloucester by which the policy 
of giving costs, as such, was introduced 
into the law of England is in force in 
Pennsylvania, and, although it makes men- 
tion only of the costs of the u writ pur- 
chased," yet by a liberal interpretation it 
has been extended to all the legal costs of 
a suit. Tappan vs. The Columbia Bank 
Co., 2 Clark, 436. 

The policy of the Courts of Pennsylva- 
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nia has been to construe liberally statutes 
giving costs, but counsel fees have not thus 
far been regarded by them as part of the 
" costs in the cause " in the absence of 
statutory provision to this effect. 

And although this claim is made in the 
Orphans* Court, which is a Court of Equi- 
ty, this Court would hardly be warranted 
in exercising a larger discretion than does 
the Common Pleas when sitting in chancery 
cases. The rule is well settled " that in 
the matter of costs the reasonable discre- 
tion of Courts of Equity must be exercised 
in view and with the aid of the analogies 
which the statutes relating to costs in ac- 
tions at law offered." Neel vs. Neel, 1 
Grant, 171. 

Without an Act of Assembly empower- 
ing it, the Courts cannot create a fee bill, 
and it would be a usurpation of legislative 
functions to allow, as between party and 
party, charges to which no statute has ever 
given the character of costs. 

Since Wilt vs. Vickers, 8 Watts, 235, 
and Rogers vs. Fales, 5 Barr, 159, were 
overruled, compensation has never been re- 
coverable for trouble and expenses in con- 
ducting a suit and establishing a right. 

Alexander vs. Herr, 1 Jones, 537. 

Winton's Appeal, 82 Penna. State, 77. 

The practice of the Orphans' Court in 
partition proceedings, cited as a precedent 
for this claim, rests on other grounds. In 
the ordinary course of practice partition is 
for the benefit of all the owners of the 
land to be divided. Professional help is 
necessary in every case, and is, in fact, 
rendered for the enhancement or benefit of 
a common fund, or at least for all the 
parties. There are, therefore, strong 
reasons in equity why it should be paid for 
by all. And yet prior to the passage of 
the Act of April 27, 1864, the entire bur- 
den of these fees seems to have fallen upon 
the petitioner. It appears to be oi ly 
since that act, and upon the authority of it, 
that the Orphans' Court now makes an al- 
lowance for the compensation of counsel in 
such proceedings out of the fund. If it 
needed statutory enactment to clothe the 
Orphans* Court with power to allow counsel 
feed in such cases, it would surely be still 
more necessary in a case like the present. 



Here the proceedings had for the ascer- 
tainment of the dower, and for which coun- 
sel ask to be paid, were rendered neces- 
sary solely by the election of the widow to 
take against the will. This was her priv- 
elage and when exercised it gave her a. 
legal right to have the dower fixed. The 
proceedings to this end were not, however, 
as in proceedings in partition, for the 
benefit of all, but for the benefit of the 
widow only ; and in fact to the diminution 
of the general estate. There would seem, 
therefore, to be no stronger reason why 
her expenses for counsel fees should be al- 
lowed than there is in every case where 
one party finds it necessary to enforce a 
just claim by legal proceedings ; and as 
there is no statute covering her case, thia 
claim must be overruled." 

September 23d, 1891, Livingston, P, 
J. 

Exceptions dismissed by the court, and 
report confirmed absolutely. 
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C. P. OF LANCASTER COUNTY. 

In re Application of William Leaman, Esq., 
for Registration. 

Election laws — Qualification of voter — 
What is not a *' residence" under Art. 
5, Sec. /, clause 5, of Constitution. 

A voter who has occupied a law office in a 
certain ward in the City of Lancaster for more 
than ten months preceding the election, hut has 
slept and taken his meals elsewhere, is not en- 
titled to vote in that ward under Article 8, Sec- 
tion 1, clause 3 of the Constitution, and the 
Court will not order the assessor of that ward to 
register him as a voter. 

Petition for citation to assessor to regis- 
ter petitioner as a voter. 

November 2, 1891. Opinion by Pat- 
terson, J. 

The petitioner, William Leaman, Esq., 
has filed his petition as above. The pe- 
titioner has not stated in his petition or 
otherwise, that tfe has resided in the Elec~ 
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tion District of the 2d ward " at least two 
months immediately preceding the elec- 
tion." Now that is a Constitutional pro- 
vision, see Art. 8, sec. 1, clause 3. That 
implies that he must have an actual resi- 
dence in the precinct. Mere personal 
presence will not fulfill the requirements of 
the laws. There must be a residence, 4 
Brews., 439. The applicant claims rooms 
in building No. 42 North Duke St., in the 
2d ward, of which he says he has been ten- 
ant and occupant since April 1, 1890, as a 
law office, where he admitted in argument 
he neither ate or slept. 

From the foregoing, and ruling all else 
contained in his petition in his favor, we 
are unable to allow his claim to be a 
citizen of said 2d ward with other qualifica 
tions required by the law to make a voter 
therein. We are unable to say he is a 
qualified voter at this time in the 2d ward ; 
his residence therein under the 8th Article 
of the Constitution, we are of the opinion 
is not made out, and we must refuse to 
make the order prayed for to the said as- 
sessor. 

We are pleased to know, as shown by 
the assessor when before the Court, that 
this petitioner is assessed and registered in 
the 1st ward of this city, where the peti- 
tioner says he has voted up to the month 
of February, 1891, and having paid his tax 
in said ward, he will not be deprived of his 
vote. 

Rule discharged. 



C. P. OF LA.CKA.WANNA COUNTY. 
Callahan vs. Fahey, Executor, et al. 

lienor d — A men dment of — Practice — 
Judgment — Death of one of Firm of 
defendants — 8ci. fa. 

Every scire facias is dependeut upon some 

record or quasi record, the ordinary purpose of 

the writ being to continue or enforce the same, 

and the original record must support the scire 

Jacias. 

Defendants confessed judgment in their firm 
name, Jones & Callahan. One of them subse- 
quently died. Plaintiff suggested the death, 
the executor's name, and also the full names 
of the original defendants. He then issued 
a scire facias. Upon the trial it was held, 
that while the suggestion of the plaintiff that 
the original defendants intended to be affected 



by the judgment were John T. Jones and Pat- 
rick C. Callahan, might have beeu a proper way 
of bringing the matter before the Court for ac- 
tion, yet it could be regarded as only a prepara- 
tory step, and could not of itself have the effect 
of changing the face of the* record. An order 
of the Court making the amendment, which has 
the effect of bringing the defendants perma- 
nently upon the record after notice to them, is 
necessary. 

Rule to strike off compulsory nonsuit. 

Gunster and Wells, for plaintiff. 

J. P. Kelly, contra. 

January Term, 1888, No. 125. Ophv 
ion by Archbald, P. J. 

On July 1, 1885, a judgment wa9 en- 
tered by the prothonotary, D. S. B. to 
No. 170, October Term, 1885, upon a 
promissory note with confession of judg 
ment for $1000 drawn by Jones k Calla- 
han and made payable to the plaintiff, 
Catharine Callahan, or bearer. There was 
no designation in the entry of that judg- 
ment as to what Callahan or what Jones it 
was intended to apply to. Subsequently, 
however, December 13, 1887, it was sug- 
gested by the plaintiff's attorney, that the 
names of the defendants were Patrick C. 
Callahan and John T. Jones, and that sai<l 
Callahan was dead, dying testate, and 
that John J. Fahey was his surviving ex 
ecutor. Upon this record a praecipe was 
filed directing a scire facias to issue 
against the said John J. Fahey, executor, 
and John T. Jones, to show cause why the 
said executor should not be substituted 
in the place of the said Patrick C. Cal- 
lahan, deceased, and also to revive and 
continue the lien of the judgment, et 
quare executionem non. It is this scire 
facias which was tried before me, and 
upon which the compulsory non-suit was 
ordered. 

I am not convinced that there was any 
error in that disposition of the case. It is 
familiar law, that every scire facias is de- 
pendent upon some record or quasi record, 
the ordinary perpose of the writ being to 
continue or enforce the same. In the pres- 
ent case the difficulty is that the original 
record does not support the scire facias. 
The judgment note being simply signed 
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«* Jones and Callahan," there was nothing 
upon the face of it to warrant the prothono- 
tary from entering any other judgment 
than he did. This judgment was good 
against the firm of Jones & Callahan, if 
there was any such firm, as well as against 
the member of the firm who signed the 
confession. It is possible, therefore, that 
even after the judgment had been entered, 
-an inquiry could have been prosecuted be- 
fore the court as to the parties composing 
the firm in question, and the record amended 
so as to set these parties forth. I am not 
■clear, however, upon this question, and do 
not undertake to decide it. It does not 
arise in the case as it is now presented. 
The suggestion made by the plaintiffs at- 
torney, that the original defendants in- 
tended to be affected by the entry of the 
judgment were John T. Jones and Patrick 
C. Callahan, may be a proper way of bring- 
ing the matter before the court for action, 
tut at best it can be merely a preparatory 
step. It cannot of itself have the effect of 
-changing the face of the record so as to 
bind the parties named. 

I venture to suggest that an order of the 
Court making the amendment is, at least, 
necessary, and that an order having the ef- 
fect of bringing them permanently upon 
record could only be made after notice to 
the parties to be affected thereby. Certain 
it is that the original record must be com- 
plete before a scire facias such as this can 
issue thereon. When John T. Jones and 
John J. Fahey, surviving executor of Pat- 
rick C.Callahan, deceased, have been duly 
brought in, and made parties to the original 
judgment, a scire facias summoning them 
to appear and show cause why the plaintiff 
should not have execution of her judgment 
against them, and why the lien, therefore, 
should not be revived and continued for the 
statutory period, may be supported, but not 
before. The present writ merely recites a 
judgment against "Jones and Callahan " 
without further designation, and such prac- 
tically is the record upon which it is sought 
to be based. It thereupon summons them, 
without further suggestion or showing, to 
make defense against the execution and 
revival of such judgment, and at the same 
time, so far as the said Fahey is concerned, 



seeks to have him made a substitute or 
party to the original. As the record 
stands, the scire facias does not connect 
itself with the original judgment so as to 
be sustained thereby, and the non-suit was 
properly ordered. 

The rule to take off the judgment of non- 
suit is discharged. 

Reported by Chas. W. Dawson, Esq., 

Scran ton. Pa. 
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Commonwealth ex rel. Ostertag vs. Fell. . 

(STLLABU8.) 

Wholesale liquor licenses — Act of May 
%h 1887 — Power of Quarter Sessions 
to refuse wholesale licenses — Manda- 
mus — Remonstrance against location of 
wholesale liquor stores. 

An applicant for a wholesale liquor li- 
cense under the Act of May 24, 1887, (P. 
L. 149), whose license was refused by the 
Quarter Sessions, applied to the Supreme 
Court for a writ of mandamus, alleging that 
he was a citizen of the United States, of 
temperate habits and of good moral char- 
acter ; that he had complied with all the 
requirements of the law ; that no remon- 
monstrance was made against him, and that 
under the decisions in the petitions of the 
Prospect Brewing Co., and Pollard et al. 
(24 W. N. C. 177 and 181, 127 Pa., 507 
and 523, and 6 Law Review, 258, 275, 
the Quarter Sessions should be compelled 
to issue him a license. The Supreme 
Court refused to issue a mandamus. 

Supreme Court. 28 W. N. C, 429. 



Curiosities of the Law and Lawyers. 

Under the above title a collection of 
scraps of legal jokes and jokelets was pub- 
lished some time ago by Mr. Crooke 
James. A new and enlarged edition has 
now been published (Sampson Lowe, 
Marston, Searle & Riverton), from which 
we take the following extracts : 

A tenant of Lord Halkeston, a judge of 
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the Scotch Court of Session, once waited 
on him with a woeful countenance, and 
said, " My Lord, I am come to inform 
your lordship of a sad misfortune. My 
cow has gored one of your lordship's cows, 
and I fear it cannot live." "Well, then, 
of course, y du must pay for it." " Indeed, 
my lord, it was not my fault, and you 
know I am a very poor man." " I can't 
help that. The law says you must pay for 
it. I am not to lose my cow, am I?" 
" Well, my lord, if it must be so, ] cannot 
say more. But I forgot what I was say- 
ing. It was my mistake entirely. I 
should have said that it was your lordship's 
cow that gored mine." u Oh, that is it? 
ghat's quite different. Go along, and 
don't trouble me just now. I am very 
busy. Be off, I say !" 

Judge Willis, about 1870, sentenced a 
boy at Lancaster to be hanged, with the 
hope of reforming him by frightening him, 
and he ordered him for execution next 
morning. The judge awoke in the middle 
of the night, and was so affected by the 
notion that he might himself die in the 
course of the night, and the boy be hanged, 
though he did not mean that he should suf- 
fer, that he got out of his bed and went to 
the lodgings of the high sheriff and left a 
reprieve for the boy, or what was to be 
considered equivalent to it, and then, re- 
turning to his bed, spent the rest of the 
night very comfortably. 

At the Old Bailey it was customary to 
sentence the whole of the prisoners found 
guilty at the sessions at one time. It fell to 
Baron Graham's lot to perform this duty, 
and he accordingly went over the list with 
due solemnity, but omitted one person 
brought up for sentence — Mr. John Jones. 
The judge was on the point of finishing the 
sentence when the officer reminded his lord- 
ship of this omission. Whereupon the 
judge said gravely, u Oh ! I am sure I beg 
Mr. Jones' pardon," and then sentenced 
him to transportation for life. 

Sir George Rose had a friend who had 
been appointed to a judgeship in one of the 
colonies, and who, long afterwards, was de- 
scribing the agonies he endured in sea pas- 
sage when he first went out. Sir George 
listened with commiseration to the recital 



of these woes, and said, "It's a great 
mercy you did not throw up your appoint- 
ment." 

A young French advocate, in the course 
of his address to the court, flourished about 
his hand in such a manner as to show off a 
great magnificent diamond ring. He was 
young, good looking, and pleading for a 
lady of quality, who demanded a separa- 
tion from her husband. The husband, who 
happened to be present, interrupted him in 
the middle of a period, and turning to the 
judges, exclaimed theatrically : " My lords, 
you will appreciate the zeal which Mon- 
sieur M. is displaying against me, and the 
sincerity of his argument, when you are 
informed that the diamond ring he wears is 
the very one which 1 placed on my wife's 
finger on the day of that union hd is so 
anxious to dissolve." The court, says M. 
Berryer, who relates the story, was struck, 
and rose immediately. The cause was 
lost, and the advocate never had another. 
To add to the poignancy of the catastrophe, 
the husband's insinuation had no founda- 
tion in fact. 

George IV. asked Dr. Gregory what 
was the longest sederunt after dinner that 
he had ever heard of on credible authority. 
The doctor answered, u The longest I 
know of was at the house of a learned 
Scottish judge, Lord Newton. A gentle- 
man called at his house in York Placet 
Edinburgh, at a late hour, and was in- 
formed that his lordship was at dinner. 
Next day the same gentleman called at an 
earlier hour, and being informed that the 
judge was at dinner, expressed surprise 
that the dinner of that day should be so 
much earlier than the day before ; ' It is 
the very same dinner,' replied the servant; 
4 hi8 lordship has not yet risen from the 
table.'" — London Law Jour. 
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Keener, Administrator, vs. Zartman, Ad- 
ministrator. 

Statute of limitation — Acknowledgment 

of debt — When will not toll statute — 

Evidence — Book accounts — When not 

admissible evidence — Competency of 

witness — Assignment of interest — Act 

of May 23, 1887, P. £., 159. 

Acknowledgment of a debt, to remove the bar 
of the statute of limitations, must be clear, dis- 
tinct and unequivocal, so that a promise is 
clearly implied that the defendant alone would 
pay the debt. 

Evidence of a statement by defendant that he 
knew that he owed plaintiff the debt and that he 
would see that plaintiff gets paid, adding that 
"the boys, David and Peter have got the best 
farms and they must pay it," is not a sufficient 
acknowledgment to toll the statute. 

it is error to admit evidence of a conversation 
containing an admission of the debt by the de- 
fendant, which occured more than six years be- 
fore the suit was brought, although this evi- 
dence be followed up by evidence of similar ad- 
missions within the six years. 

A son of the decedent, though an interested 
party to the suit is a competent witness to prove 
that the book account on which the action is 
brought is iu his father's handwriting, in a suit 
brought by his father's administrator. 

The son of a decedent to whom nis father had 
in his life-time given a farm is not a competent 
witness in a suit against his father's estate on an 
alleged debt subsisting at the time of the said 
gift, although he assigns all his interest in the 
estate, there being no personal property. Such 
assignment should not be admitted in evidence. 

What is not such an original book entry as 
could be given in evidence. 

Appeal from the judgment of the Court 
of Common Pleas of Lancaster county. 

This suit was brought to collect an al- 
leged claim of $300, due Emanuel Keener, 
deceased, for boarding furnished, and 
wages paid to carpenters and masons, who 
built a house in A. D. 1864, and repaired 
a barn in A. D. 1873, on one of the four 
farms owned by David Zartman, deceased, 
and occupied by Emanuel Keener, deceased. 
David Zartman died November 27th, A. 
D. 1885, and Emanuel Keener died March 
81st, A. D., 1887. The said Emanuel 



Keener, deceased, was a tenant farmer, 
farming on the shares, on one of the farms 
of David Zartman, deceased, located in 
Clay township, Lancaster county, Pa., 
from A. D., 1864 until his death. It was 
claimed for the defense that all the crops 
raised from April 1, A. D., 1879, to April 
1, 1880, on the farm occupied by Emanuel 
Keener, were sold by him, and the share 
of the proceeds due David Zartman, 
amounting to $350.78, was kept by Eman- 
uel Keener, for the book-account in ques- 
tion in this suit, as shown by an original 
entry in an account book of Zartman. This 
the Court refused to admit in evidence. 
After the death of Emanuel Keener, his 
son, Monroe Keener, as Administrator, on 
June 7th, A. D., 1887, instituted this suit. 
The price for boarding and wages paid, as 
claimed by plaintiff below, were charged 
in a book kept by Emanuel Keener, de- 
ceased, claimed as a book of original entry, 
in the years A. D. 1864 and 1873. It 
was contended that this claim was brought 
within the statute of limitations by prom- 
ises made by David Zartman, decease. I, to 
Emanuel Keener, deceased, in the hearing 
of John D. Matthews in 1880, and of John 
Pannabecker in 1882, witnesses called by 
plaintiff below. 

The jury found a verdict for the plaintiff 
for $414.00, and the Court refused to 
grant a new trial, whereupon the defendant 
took this appeal. 

On the trial the Court below, against 
defendant's objection, allowed Jacob S. 
Keener, who was a son of Emanuel 
Keener, to testify for plaintiff as follows : 

" Q. By Mr. Steinmetz : Are you a son 
of Emanuel Keener? A. I am. 

Q. You are one of the heirs and are in- 
terested in the settlement of his estate ? 
A. Yes, sir. 

By Mr. Steinmetz : We object to the 
competency of this witness under Act of 
Assembly. 

Objection overruled. Witness admitted. 
Bill of exceptions signed, sealed and filed 
for defendant. 

Q. Whether this account is in your 
father's hand-writing? A. That is my 
father's hand-writing. [First assignment 
of error.] 
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" 2nd. The Court below erred in allowing 
John D. Matthews, to testify for plaintiff, 
as follows : 

Q. Did you know David Zartman ? A. 
Yes, sir. 

Q. The old man that is now dead ? A. 
Yes, sir. 

Q. State whether or not he called on you 
at any time with reference to conveying 
his farms to his boys ? A. Yes, sir. In 
1880. 

By Mr. Steinmetz : We object to any 
testimony from this witness in relation to 
any matter that occurred prior to six years 
before the bringing of this suit. 

By the Court: When did he call on you 
—in what year? A. In 1880. 

By Mr. Steinmetz : \\ hat time in 1880 ? 
It was in the beginning of the year. 

By Mr. M'Mullen : Now state what con- 
versation took place between you and the 
old man. 

Objected to by the defendant's counsel. 

Objection overruled. Question allowed. 
Bill of exceptions signed, sealed and filed 
for defendant. 

By the Court : You can state, if you can 
do it, that you will follow it up by proving 
admission to pay within six years. 

By M'Mullen : Yes, sir, I said that in 
my opening. I will follow it up by testi- 
mony of an admission and promise to pay 
within six years from the bringing of the 
suit. 

Objected to by defendant's counsel. He 
can not offer any evidence of what occurred 
over six years ago in any event by offer- 
ing to prove a conversation that occurred 
before six years. He can't offer in evi- 
dence any conversation that occurred over 
six years prior to the bringing of the suit, 
and we object to evidence of anything that 
occurred prior to six years. 

By the Court : The plaintiff promises to 
follow it up by proving a promise to pay 
and an admission of the debt within six 
years before this suit was brought. 

Q. State what interview you had with 
Mr. Zartman in reference to this thing. A. 
In the year 1880 David Zartman called on 
me to see whether he could deed his farms, 
each of the farms, tp a son ; he had four 
farms, he said; I told him I thought he 



could do so, provided he had no debts — he 
would have to pay his debts what he had. 

By Mr. Steinmetz: I object to any- 
thing that the witness, the Squire, told Mr. 
Keener at that time. 

Objection overruled : evidence admitted. 
Bill of exceptions signed, sealed and filed 
for the defendant. 

A. He said that I knew all the debts 
that he had; he owed me a few hundred 
dollars and Lewis Fetter a few hundred 
dollars, and he owed Mony Keener for 
work on the farm in the neighborhood of 
$300 — that was the conversation we had." 
[Second assignment of error.] 

Defendant offered the following in evi- 
dence : 

"It is offered to prove by the witness on 

the stand the following entry, viz: — 

' Brickerville, Lancaster county, Pa., April 2, 
1880, a statement made accroding to the farm- 
ing of Emanuel Keener, on the farm then be- 
longing to David Zartman, deceased. 

148 bu. of wheat at $1.10 per bu. ... $162.80 

115 bu. of com at 55c per bu 118.25 

15 bu. of rye at 75c. per bu 11.62 

149 bu. of oats at 39c. per bu 58.11 

$350.78 
The above is a correct statement with the last 
year's farming of Emanuel Keener on David 
Zartman' s farm and kept the $350.78 as a claim 
against the said David Zartman. 
Peter Zartman, [seal.] David Zartman.' 

That said entry is an original entry 
kept in a book of David Zartman, now de- 
ceased. 

Plaintiffs attorney objects to the offer. 
Offer overruled." 

t Third assignment of error.] 
defendant future offered the following 
evidence : 

"It is proposed further to prove by this 
witness, [Peter Zartman,] that he settled 
with Emanuel Keener for his father a few 
days before April 2d, 1880, in which set- 
tlement Emanuel Keener gave him a re- 
port or account of 148 bushels of wheat at 
$1.10 per bushel, 115 bushels of corn at 
55 cents per bushel, 15 bushels of rye at 
75 cents per bushel, 149 bushels of oats 
at 39 cents per bushel, as his father's 
share of the year's crops on the farm for 
the year immediately preceding April 1st, 
1880, which amount Emanuel Keener 
owed David Zartman, and which he kept 
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Steinmetz & Malone and William D. 
Weaver, for defendant and appellant 

Plaintiff's claim has been paid, and if it 
had not would be cut out by the statute of 
limitations. Plaintiff's witness Jacob 
Keener was incompetent under the Act of 
1887. 

Meredith Administratrix vs. Thomas, 4 
Luz. Leg. Reg., 505. 

The assignment by Peter Zartman, of his 
interest in his father's estate, rendered him 
a competent witness. 

Dellon vs. Rehmer, 4 W., 9. 

Steininger vs. Hoch, 42 Pa. St., 4H2. 

Forester vs. Torre nee, 64 Pa. St., 81. 

Heft vs. Ogle, 127 Pa. St., 244. 

The testimony of John D. Matthews 
was clearly incompetent and there were no 
"others," as the Court charged, besides 
Pennebacker and Matthews, to support their 
testimony. 

D. McMullen, for appellee. 

Jacob S. Keener was competent to prove 
his father's books of original entry. 

Greenleaf on Ev., Vol. 1 § 348. 

Van Swearingen vs. Harris, 1 W. &. S., 
356. 

Odell vs. Culbert, 9 W. & S., 66. 

Hoover vs. Gehr, 62 Pa. St., 136. 

Dodge's Admr, vs. Morse, 3 N. H., 
232. 

The testimony of Matthews was compe- 
tent as part of the res gestae. 

Trickett on Lim., 349 and 350. 

The book in which the statement was 
written was not the account book of David 
Zartman, it was no book of entries or ac- 
count book at all, and therefore not wichin 
the rule allowing such books to be put in 
evidence, and it was in the province of the 
Court to pass upon it. 

Funk vs. Ely et. al., 45 Pa., 444. 

See also Churchman vs. Smith, 6 Whar- 
ton, 146. 

Curren vs. Crawford, 4 S. & R., 3. 

The charge proved must be in connection 
with the party's daily business, not an in- 
sulated independent item. 

Wharton on Evidence, Vol. 1, Sec. 681. 

Shoemaker vs. Kellogg, 11 Pa. St., 310. 

Stuckslager vs. Neel, 123 Pa. St., 53. 

Nor can the discharge of a debt be 



shown by entries of payments by the debtor 
in his own books. 

Hess' Appeal, 112 Pa. St., 168. 

Haines' Appeal, 2 Central Rep. 341. 

Peter Zartman was not a competent wit- 
ness, as the farm given to him by his father 
might be taken for this debt. 

Our books are full of authorities to the- 
effect that an acknowedgment of a debt, 
made after the statute has run, will remove 
the bar. 

Trickett on Law of Limitations, Sec. 
230. 

Watson vs. Stein, 76 Penn'a St., 121. 

McClelland vs. West, 70 Penn'a St., 
183. 

Detzel vs. Schomaker,*ll Atlantic Rep., 
637. 

And such acknowledgment will have this 
effect even if unaccompanied by a promise 
to pay — the acknowledgment itself implies 
a promise. 

Hazelbacker vs. Reeves, 9 Penn'a St., 
258. 

Trickett on Law of Limitations, Sec. 
231. 

Opinion by Green, J. October 5th, 
1891. 

The claim of the plaintiff in this case is 
exceedingly old and stale. It is founded 
upon an allegation that money was paid by 
the plaintiff's intestate for the defendant's 
intestate for wages owing by the latter, 
and that boarding was furnished to the men 
who did the work, as far back as the year 
1864, which was twenty-three years before 
the present action was brought. A fur- 
ther claim of the same character in the 
year 1873 is included, and that was four- 
teen years prior to the suit. We know 
nothing of the items of these claims, as 
neither the appellant nor the appellee has 
printed the book entries which are the 
foundation of the action. But it is a fact 
not disputed that, during all the period of 
the account, the plaintiff's intestate was the 
tenant of the defendant's intestate, having 
the means of satisfaction in his hands 
every year by applying the landlord's 
share of the grain to the extinguishment of 
the debt. It seems incredible that such 
extraordinary laches should transpire be- 
tween men so situated, especially as the 
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plaintiffs intestate was a tenant only, and 
his debtor was bis landlord, wbo was the 
owner of a large amount of real estate. 
No action was brought in the lifetime of 
either party, though three years elasped 
before the death of either after the promise 
set up to bar the statute was alleged to 
have been made. It needs hardly to be 
said that in such highly exceptional cir- 
cumstances the evidence in support of the 
alleged acknowledgment and promise, 
should be of the most satisfactory char- 
acter. Upon reading the testimony we 
find that there was but one witness who 
gave any evidence as to any declarations 
of the defendant's intestate made within 
six years prior to the commencement of the 
action. His name is John Pennebecker, 
and the whole of his testimony on this sub- 
ject is as follows: 

"Did you hear any talk between him 
(David Zartman) and Emanuel Keener? 
Yes, sir. 

About a debt ? Yes, sir. 

State what it was. Tell us what was 
said between them? Emanuel Keener 
asked him to pay for his debt about haul- 
ing lumber and boarding the men, and for 
building of the barn and the house, and 
Mr. Zartman said that he knew that he 
owed him and that he will see that be will 
pay it ; that the boys Davy and Pete had 
got the best farms and they must pay it. 

What then did the old man say ? The 
old man then said, that he knows that he 
owes him and that he wants to see that he 
will get his pay from the two boys ; David 
and Peter have got the best farms and they 
must pay it."' 

This is the whole of the testimony of 
the witness upon the directquestion as to 
what was actually said by David Zart- 
man, deceased. It is a perfectly fami- 
liar and well settled principled the law 
of this state, that in order totake a debt 
out of the statute, an acknowledgment 
must be clear, distinct and unequivocal, 
and it must be consistent with a promise 
to pay. Palmer vs. Gillespie, 95 Pa., 840 ; 
Wesner vs. Stein, 97 Pa., 322; Lawson 
vs. McCartney, 104 Pa., 356; Shaeffer 
vs. Hoffman 113 Pa., 1. In Palmer vs. 
Gillespie, we said, " A clear, distinct and 



unequivocal acknowledgment of a debt is 
sufficient to take a case out of the statute. 
It must be an admission consistent with 
a promise to pay. There must not be 
uncertainty as to the particular debt to 
which the admission applies. It mustbe 
so distinct as to remove hesitation as to 
the debtor's meanimg." The same lan- 
guage was repeated in Wesner vs. Stein. 

In Lawson vs. McCartney the defend- 
ant himself testified that he had said to the 
plaintiff, u I wished I could pay him all I 
owed him. In the first conversation he 
wanted me to promise to pay him. He 
may have thought I would. \ said I was 
sorry I could not pay him all I owed him. 
I admitted I owed it. I told him if he 
would let this go on, I would do the best I 
could to pay him. He did not show me 
the note. I knew it. I never disputed 
it." On the question whether these ad- 
missions were sufficient to toll the statute 
we said, Mercur, C. J., u We think they 
are not. When a claim to recover a debt 
barred by the statute rests on the admis- 
sion of the indebtedness, the acknowledg- 
ment thereof must be unqualified. It must 
be consistent with a promise to pay on de- 
mand. It must not be accompanied by 
such other expressions as indicate a will- 
ingness to pay at some future time. Ken- 
sington Bank vs. Patton, 2 Harris, 479. 
No implication less than this will toll the 
statute. The language should be so clear 
as to preclude hesitation as to the debtor's 
meaning." In Montgomery vs. Cunning- 
ham, 104 Pa., 349, we said, "The ac- 
knowledgment must be clear, distinct and 
unequivocal. It must be such that a prom- 
ise is clearly implied." In this case a part 
of the defendant's declaration was fct he 
said he would pay me and make it all 
right." In Shaeffer vs. Hoffman, 113 
Pa., 1, the debtor, acknowledged the exe- 
cution of the note saying " It must be 
fixed ; I and W. will have to pay it," 
was held not to be such an acknowledgment 
of the debt as implies a promise that he 
will pay it, and does not, therefore, toll 
the statute. Mr. Justice Paxson, in de- 
livering the opinion, said, " It is not suck 
an acknowledgment of the debt from which 
an unequivocal promise to pay can be in- 
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ferred. It does not prove an express 
promise nor an implied one. The expres- 
sions that it must be " fixed," and that "he 
and William would have to pay it," are 
equivocal. In the one instance it is not the 
equivalent of "pay ;" in the other it in- 
volves another person, and may refer to a 
supposed liability, rather than an intention 
to pay." " A statement by the defendant 
that he and some one else would have to 
fix a note, or would have to pay it, con- 
tains nothing from which an implied prom- 
ise that the defendant alone would pay 
<follows?). 

If we recur to the testimony in the pres- 
ent case we find nothing from which it 
■can be implied that David Zartman alone 
intended to pay the debt. The witness 
said that "Mr. Zartman said that he knew 
that he owed him and that he will see that 
he will pay it; that the boys Davy and 
Pete had got the best farms and they must 
pay it." And the same witness repeating 
the same conversation, said, " the old man 
then said that he knows that he owes him 
that, and he wants to see that he will get 
his pay from the two boys ; David and 
Peter have got the best farms and they 
must pay it." The only thing that is un- 
equivocal, in reality, in all this is, that the 
old man intended that the two boys should 
pay the debt. It cannot be said of this 
testimony that it contained a clear, distinct 
and unequivocal acknowledgment of the 
-debt, consistent with a promise that he, 
David Zartman alone, would pay, or in- 
tended to pay, the debt at any time. On 
the contrary, such an inference is pre- 
cluded by his saying that the boys must 
pay it, or that he would see that they 
would pay it. Of course the language is 
highly equivocal as to any intent of his to 
pay the debt himself. We are of opinion 
that the testimony of the witness was en- 
tirely insufficient to toll the statute, and 
therefore sustain the seventh assignment. 
The sixth assignment is sustained, and also 
the second, because the conversation testi- 
fied to bv the witness Matthews occurred in 
the year 1880, which was more than six 
years before suit brought. It should not 
have been admitted, and having been re- 
ceived in evidence, it was entitled to no 



consideration as the basis of a right to re- 
cover. 

The first assignment is not sustained, as 
the witness, though a party and interested, 
was only examined to prove book entries, 
and for that purpose he was competent. 
The third assignment is not sustained, 
because the entry in David Zartman's book 
was not such a book entry as could be 
given in evidence. 

We think the witness, Peter Zartman, 
was not competeut to testify for the de- 
fendant, for this reason. He was the ali- 
enee, by mere gift, of one of his father's 
farms. The debt in suit, if a debt at all, 
was a subsisting debt at the time of the 
alienation, due by his father to the plaintiffs 
intestate. Hence the conveyance of the 
land would be a voluntary conveyance, and 
therefore a fraud upon David Zartman's 
creditors. That being so, the land could 
be followed in Peter Zartman's hands for 
the satisfaction of the plaintiff's claim, if a 
judgment were recovered in the present 
action. If there were personal estate of 
David Zartman in the hands of his adminis- 
trator sufficient for the payment of all his 
debts, the land of the witness could not be 
followed for the debt of David Zartman ; 
and in that event the witness, having as- 
signed all his interest in the estate of David 
Zartman, would be disinterested and would 
be competent to testify. But it is alleged 
by the appellee and not denied by the ap- 
pellant that David Zartman left no personal 
estate, and that the administrator's account 
showed a balance of $33.69, due the ac- 
countant. If this be so the witness, Peter 
Zarttoan, would be interested in preventing 
a recovery in this action, and of course the 
assignment of his interest in his father's 
estate would have no effect to divest that 
interest. His interest would be adverse to 
that of the plaintiffs intestate, and he 
would be disqualified under clause (e) of 
the fifth section of the Act of 1887, (P. 
L., 159), and he would not be qualified 
under the sixth section of the act, because 
his own interest in his own land is not 
covered by the assignment, and conse- 
quently still remains. We think the 
fourth and fifth assignments are not sus- 
tained. 
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C. P. OF LANCASTER COUNTY. 
G. Sener & Sons vs. John Scherff. 

^Exemption — Life estate — Sequestration. 

Where, on execution being issued on a judg- 
ment, the sheriff levied on a life estate of the 
-defendant in a property, which life estate, on 
defendant claiming his $300 exemption, was ap- 
praised at $275, and set apart for him as part 
thereof, the court will not, at the instance of the 
plaintiff, grant a writ to sequester the rents, is- 
sues and profits of the said property. 

August Term, 1891, No. 80 Ex. Doc. 
Rule to award writ of sequestration and 
appoint a sequestrator. 
A . S. Johns , for plaintiff. 
W. T. Brown, for defendant. 

November 14, 1891. Opinion by Liv- 
ingston, P. J. 

Fi.fa. was issued June 13, 1891, and 
on the same day placed in the hands of the 
sheriff at 11.35 o'clock a. m. 

On June 15, 1891, the sheriff "levied 
on all thac certain double two-story brick 
dwelling-house and other improvements and 
lot or piece of ground on which the same 
are erected, situated on the west side of 
North Prince street in the city of Lancas- 
ter, Pa., being Nos. 32 and 34 North 
Prince street, containing in width on North 
Prince street forty feet, and extending in 
depth to North Water street, bounded on 
the north by property of H. R. McConomy, 
deceased, on the east by North Prince 
street, on the south by Grant street, and 
on the west by North Water street. By 
virtue of the within writ, I levied on the 
life estate of John Scherff in the above de- 
scribed real estate. Levied on as the 
property of John Scherff." So ans. &c. 

On June 20, 1891, the defendant gave 
notice to the sheriff, as follows: 
To John Sides, sheriff, 

Sir, Notice is hereby given you, that I, 
the execution debtor in the writs of Fieri 
Facias above mentioned (setting them 
forth), do claim the benefit of the provis- 
ions of the Act of Assembly of April 9, 
1849, exempting property from levy and 
sale on execution, etc., and you are hereby 



requested to summon three disinterested 
and competent persons to appraise the real 
estate levied on under the execution afore- 
said, aud which I elect to retain. 

John Scherff. 

In pursuance of this notice and request 
the sheriff appointed appraisers, who made 
return as follows : 

We, the undersigned appraisers ap- 
pointed and summoned by the sheriff of 
Lancaster county, Pa., do certify that hav- 
ing been duly affirmed according to law, to 
appraise the real estate of Jno. Scherff the 
above named defendant, elected to be re- 
tained by him under and in pursuance of the 
Act of Assembly of April 9, 1849, we 
went upon the said real estate in which the 
said Jno. Scherff the said defendant has a 
life estate, which was levied on by virtue of 
the above recited executions to wit : All 
that certain two story brick dwelling house 
Nos. 32 and 34, and lot or piece of ground 
on which the same is erected situated on 
the west side of North Prince street, be- 
tween Grant and West Orange streets, in 
the city of Lancaster, Pa., containing in 
front on North Prince street, forty feet, 
and extending in depth to North Water 
street, bounded on the north by property 
of H. R. McConomy deceased, on the east 
by North Prince street, on the south by 
Grant street, and on the West by North 
Water street, and having found that the 
life estate of the said John Scherff in said 
real estate is not of greater value than the 
sum of three hundred dollars, therefore do 
set apart the life estate of the said John 
Scherff in said real estate as part of the ex- 
emption to which the said defendant is en- 
titled, and we value and appraise said life 
estate at the sum of two hundred and 
seventy-five dollars. ($275.00.) 



Eph. H. Shaub, 
W. L. Sutton, 
II. S. Shenck, 



l. 8. 
l. s. 

L. S. 



Affirmed and subscribed before me this 
13th day of August, 1891. 

J. R. Shenck, (Dep.) 

After which the sheriff makes the fol- 
lowing return to the Fi. Fa. : 

" Levied on the life estate of John 
Scherff in certain real estate described on 
this writ and appraised the same as per 
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appraisment annexed to this writ." " So 
ans." 

"After this return was thus made and 
the life estate therein stated was set apart 
by the sheriff, as part of the claim of the 
defendant in the execution under the ex* 
emption laws as above stated, counsel for 
plaintiffs, on August 22, 1891, presented 
the following petition : 

"The petition of J. Fred Sener and W. 
Z. Sener, trading as G. Sener and Sons, 
respectfully represents that they are the 
plaintiffs in the execution issued out of the 
said Court to August Term, 1891, No. 80, 
wherein John Scherff is defendant, by vir- 
tue of which execution the sheriff of Lan- 
caster county levied on certain real estate 
situate on the west side of North Prince 
street, in the City of Lancaster, bounded 
on the south by a fourteen foot alley, on 
the east by N. Prince St., on the west by 

Water street, and on the north by 

with buildings erected thereon on Prince, 
No. 32, and on Grant alley No. 106, the 
same being fully described in the said writ, 
in which real estate the said John Scherff 
has a life estate, and the said life estate; 
not having been sold by the sheriff, your 
petitioners pray that a writ may be awarded 
to sequester the rents, issues and profits of 
said real estate, and a sequestrator appointed 
to carry the same into effect. And they 
will ever pray, &c. 

"J. Fred Sbnbr, 
"W. Z. Sbnbr." 

To this petition the petitioners were duly 
affirmed. 

On presentation of this petition the 
Court declined to award a writ of seques- 
tration and appoint a sequestrator, as it 
was not shown that defendant had any other 
life estate or property other than that which 
had been set apart for him by the sheriff 
under the exemption laws as above stated, 
but granted a rule to show cause why such 
writ should not be awarded and a seques- 
trator appointed. 

In this case, as we have seen, a Fi. Fa. 
was issued upon a judgment, and the de- 
fendant claimed the benfit of the exemption 
law, and being entitled thereto, the sheriff 
being charged with the writ of Fi. Fa. for 
the levying upon, and selling the property, 



either real or personal, of the defendant,, 
upon his request, was obliged to summon 
three disinterested and competent persons 
to set apart, as the law directs, such prop- 
erty as he should elect to retain, and the 
property thus chosen and appraised, to the 
value of $300, shall be exempt from levy 
and sale on the said execution. The life 
estate levied on (and there is no allegation 
or evidence showing that any other prop- 
erty was levied on, or that defendant 
owned any other property, real or per- 
sonal), was appraised and set apart for 
him, under the exemption law, as before 
stated. 

In.Hanley vs. O'Donald (6 Cas., 261): 
the Supreme Court says : " The exemption 
law of the 9th April, 1849, must be so 
construed as to admit a dealer to enjoy 
$300 of his capital in trade. A new stock 
purchased with the proceeds of other ar- 
ticles, retained under the exemption law, i& 
protected. 

In Ehrisman vs. Roberts (68 Pa., 308): 
If the defendant claim the benefit of the 
exemption law, the property set apart for 
him is his exclusive property, to be sold or 
retained at his pleasure. 

In Constable vs. Norris, (6 Kulp, 16) 
If the defendant claims the benefit of the 
exemption law, and the real estate levied 
on is found to be of less value than $300, 
the execution will be stayed, and the de- 
fendant permitted to retain the property. 

The whole property levied on by the 
sheriff having been set apart for the de- 
fendant, under and by virtue of the ex- 
emption laws, to the benefit of which he is 
in this case entitled, he has an absolute 
right to have and hold it, to reside upon 
it, and to receive the rents, issues and 
profits thereof, free and clear of any se- 
questration or proceeding originating by 
virtue of the Fi. Fa. or execution issued 
in this case. 

We, therefore, decline to issue or award 
a writ of sequestration to sequester the 
rents, issues and profits of said estate so 
set apart for defendant under the exemp- 
tion law, and to appoint a sequestrator to 
carry such a writ into effect, and dis- 
charge the rule to show cause. 

Rule discharged. 
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ABATEMENT : See Nuisance. 
ACCIDENT : See Inburabcb. 

ACCOUNT: See Equity, Executors and 
Administrators, Guardian and Ward. 

ACTS OF ASSEMBLY : 

17O0, fence law $45 

1705, execution 45 

44 March 27, stray swine 86 

1729, fence law 245 

1763, May 4. fence law 245 

1779, April 3, taxes 83, 225 

1784, March 27, fence law 86, 245 

1791, judgment -801 

1794, Sunday law 69,119,311 

1807, April 13. fence law 245 

1810. March 20, justice of the peace 12, 185, 

187, 193. 

1813, March 25, fence law 245 

1814, March 22, justices of the peace . . 181 

1815, March 8, liquor licenses 274 

1824, March 4, liquor licenses . . . ... 274 

44 . *' 27, execution 44 

1826. April 7, collateral inheritance tax . 213 
1830, April 3, landlord and tenant .... 50 

4fc 44 7, liquor licenses 274 

1832, March 29, dower 377 

*' ** 29, evidence ........ 357 

1833, April 8, decedents' estates, 17, 23, 197, 
287. 

1833, April 8, wills 211 

1834, February 12, collateral inheritance 
tax 213 

1834, March 11, liquor licenses 274 

* 4 April 14, change of venue OS 

'• " 15, taxation 83, 260 

" May 8, taxation 83 

1836, June 13, foreign attachment .... 177 

44 44 13, insanity 1 

" •• 13, roads .... 153, 245, 350 

44 16, jurisdiction of O.C. ... 20 

14 " 16, execution 44, 234 

44 " 16, Huntingdon and Chambers- 
burg R. R. Co 51 

1838, April 13, insurance ........ 290 

1841, March 22, collateral inheritance tax. 213 

44 May 4, mercantile tax 274 

* 1842, July 11, taxation . ?G0 

u 4t 12, warrant of arrest ..... 50 

1844, May 6, decedents' estates 347 

1846, April 13, Penna. R. R. Co . > . . 57, 59 
44 " 44 ' 14, insanity . '....... 1 

44 17, peddlers . 100 

44 22, taxes 83 ; 

44 * 4 22, mercantile tax . . . . . '* 274 
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1848, January 27, wills 211 

44 March 27, Penna. R. R. Co. ... 57, 59 

44 April 10, equity 201 

44 44 11, widow's dower 23 

44 * 4 11 taxes .......... 84 

44 " ll| married women. . 89, 123, 353 

1849, April 9, exemption 89, 131, 345 

44 44 10, collateral inheritance tax. 213 
44 44 10, mercantile tax 274 

1850, March 11, collateral inheritance tax. 213 
14 April 25, taxation 260 

1851, April 3, boroughs 78, 350 

1854, April 22, wages 131 

44 May 8, divorce 77 

44 44 8, taxes 83 

1855, April 27, decedents' estates. . . 197, 287 
44 May 4, collateral inheritance tax . .213 

1856, March 81, liquor licenses 274 

1858. March 10, equity 201 

4 * April 20, liquor license 274 

1860, March 31, insanity 1 

1861, March 31, costs 46 

44 April 8. insanity 1 

1862, April 11, strajs, fence law ... 86, 245 

1863, December 14, landlord and tenant. . 49 
1804, April 27. costs 404 

1865, March 27, evidence. .• 114 

1866, April 22, mercantile tax 274 

41 May 17, jurisdiction of O. C . . 138, 377 

1867, March 22, liquor licenses 189 

1868, March 2, appeal from justice's judg- 
ment 49 

1869, March 29, cruelty to animals .... 126 

1870, April 6, partnership 107 

44 4 ' 28, change of venue 67 

1872, February 29, married women. 227, 305, 

374 

44 April 3, liquor licenses 274 

44 4 * 7, wages, 132 

1874, January 30, registration of voters. . 253 
44 April 29, corporations . . . 25, 111, 385 

44 4# 1, water companies 79 

44 May 13, road viewers 40 

44 44 14. insanity -. . 1 

44 19, powers of O. C 19 

44 23, cities 105 

44 June 2, partnership 392 

1875, March 30, change of revenue. ... 66 
44 April 12, liquor licenses 274 

1876, March 14, judgments 300 

44 44 7, corporations 300 

1877, March 22, justices of the peace . . . 1& 

1878, May 24, road viewers 40 

44 June 12, real estate 378 

1879, April 9, married women Ill 

4i July 7, aldermen and justices of the 
peace 182 

) 
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1881, June 2, taxes 195 

" " 8, wilful trespass 267 

1883, May 17, wages 181 

44 June 1, taxation 260 

44 u 2, assessment of damages for 

land taken 839, 340 

44 13, wages 131 

«• " 13, corporations 300 

1885, June 30, decedents' estates 287 

1887, April 13, sale of sample 73 

•• •• 26, insurance 168 

44 May 6, collateral inheritance tax.213, 336 

44 " 13, liquor licenses 274 

44 44 23, evidence 23, 62, 409 

44 44 24, liquor licenses . . 265, 274, 407 
44 44 25, procedure 174,818,366 

44 June 3, married women. Ill, 204. 220. 227, 

305, 374, 401 
44 June 17, mechanic's lien 80, 90 

1889, April 4, fence law 245 

• 4 44 22. boroughs 339 

44 May 8, cities 105 

44 44 8, roads 301 

•* '• 14, street railway companies . . 236 
44 44 23, cities 105 

1891, June 9, liquor licenses 265 

ADMINISTRATORS: See Executors and 
Administrators. 

ADULTERY: See Divorce. 
ADVOCACY: 

Philosophy of. 223 

AFFIDAVIT: See Aldermen and Jusictes 
of the Peace, Insurance, Land- 
» lord and Tenant, Rules, Warrant 
of Arrest. 

AFFIDAVIT OF. DEFENSE: See Me- 

CUANIC8' LlKNS. 

When insufticieut 9,98,244 

When affidavit sufficient in action for con- 
tribution from a co-surety on an admin- 
istrator's bond for money lost by failure 
of a private bank 389 

It i» sufficient for a defendant in an affi- 
davit of defense to a scire facias to revive 
a judgment to raise a legal presumption 
of payment 116 

Under the Act of 1887, a defendant has all 
of the return-day of a writ to enter an 
appearance or file an affidavit of defense. 174 

When court will not give judgmeut for 

want of a sufficient affidavit 313 

ACKNOWLEDGMENT: See Corpora- 
tion, Sheriff. 

AGENCY : See Corporation, Husband 
and Wife, Insurance. 
Agent for firm in another state not pro- 
tected from laws against peddling by in- 
ter state commerce act 100 

AGREEMENT : See Contract. 

ALDERMEN AND JUSTICES OF THE 
PEACE : See Landlord and Ten- 
ant, 8unday Laws, Replevin. 
Magistrates not bound to notice letters de- 
manding transciipt but not containing 
fee for same • • • 12 
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Court can allow appeal after twenty days, 
but only where appellant not guilty of 
laches ; when appeal will be stricken off 12 

Wlien twenty days begin to run where 
party has had no notice of judgment . . 12 

Appeal taken by plaintiff, a minor, who 
himself signs affidavit, and bond is good 115 

An answer of the garnishee in attachment 
execution denying his indebtedness to 
the defendaut, prevents the aldermau 
from (riving judgment against garnishee 
where the plaintiff did not demand an 
issue 187 

To maintain trespass plaintiff must have 
possession or right to immediate possess- 
ion; plaintiff in nherifTs interpleader who 
has given bond alone has right to pos- 
session 1TO 

When judgment in trespass for taking 
boards away from stable, allowable . . 181 

Day of date of summons not included in 
five days for return 185- 

Certirorari on judgment void on it* face, 
good, although issued more than 20 days 
after execution . . 185, 187 

Judgment on promissory note void where 
no testimony taken and defendant did 
not appear 185, 187. 198 

Court can set aside judgment entered from 
transcript where origiual judgment, en- 
tered outside of its jurisdiction is void 
on its face 185. 187 

When transcript of judgment void on face 
is entered in probbonotary's office, 
court will, on motion, order it stricken 

from the record ffl 

. Judgment against married woman void on 
its face unless it shows her liability . 198 

Appellant takes justice's promise to mail 
transcript at his own risk, and is guilty 
of laches if he does not make diligent 
effort to obtain it &)& 

When magistrate's record in "wilful tres- 
pass" under act of 1881, defective and 
will not support indictment* magistrate 
has no authority to grant an appeal . . 267 

AMENDMENT: See Record. 
APPEALS : See Ehkors and Appeals. 

ASSAULT AND BATTERY : See Crimi- 
nal Law. 

ASSIGNMENT: See Attachment— Ex- 
ecution, Evidence, Insurance. 

ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS : 8ee AttaciimbnTi- 
Exbcution Audit, Mechanic's Leins, 
Statute of Limitations. 

When deed of assignment by directors of a ' 
corporation valid although without 
notice to stockholders 25 

Court has no power to order assignee of a 
watch company to complete unfinished 
work 4S 

Claim for farm labor not preferred to as- 
signor's claim to exemption 131 

A sale by an assignee of a property subject 
to a dower does not discharge the ac- 
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crued interest on the dower, and such 
interest is not to be paid out of the 
estate . . . , 150 

When wife will/not be allowed subroga- 
tion against her husband's awigned 
etttate to the lien of instalments of pur- 
chase money on real estate paid out of 
her money 145 

Inventory and appraisement containing 
articles belonging to wife of assignee 
will be set aside .243 

When vendee has right to possession ; duty 
of vendor ; when he is not entitled to 
damages for loss of possession 249 

ATTACHMENT: See Foreign Attach- 
ment. 

ATTACHMENT-EXECUTION. See Al- 
dermen AND JU8TICE8 OF THE PEUJB. 

Defendant who has assigned his $300 ex- 
emption cannqt again reclaim it . . . 845 

Defendant cannot claim his $300 exemp- 
tion which he had before retained on his 
alignment for the benefit of creditors, 
the attaching creditor having partici- 
pated in the distribution 345 

ATTORNEY AT LAW ! See Election 
Laws, Husband and Wipe, Rules, 
Wills. ' 
Contingent fee when client has settled case. 40 

Lawyer's fees 95 

Are there too many lawyers ? 185 

Cleveland's advice to-young lawyers . . . 168 

Cau lawyers be honest ? 191 

Expressions of opinion in criminal trial . . 232 

The Bar and the People 318 

How an attorney acquitted his client. . . 820 

Philosophy of advocacy 224 

Income of Daniel Webster 336 

Lawyers often talk too much 224 

Where the widow has renounced under the 
will and instituted proceedings to fix her 
dower, her counsel in these proceedings 
will not be allowed a fee out of the 

estate 404 

Curiosities of the law and lawyers .... 407 

AUDIT: See Costs, Married Women, 
Statute of Limitations, Trust and 
Trustees. 
When facts found by anditor conclusive . 89 
When fee of auditor not exorbitant . . 249 
Award to accountant for attending audit 

will on exception he stricken out .... 249 
When report will be recommitted for 
auditor to consider claim not presented 
at audit owing to mistake in advertise- 
ment 278 

When an award to executor for attending 

audit will be allowed to stand . . . . 297 
Improper for auditor to allow executor 
commissions on amount to be retained 
by devisees out of the valuation of real 
estate, or on money borrowed on mort- 
gage, or on amount of dower 297 

BAGGAGE : See Railroad Companies. 
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BAIL: See Landlord and Tenant. 
When motion to discharge on common bail 
will be dismissed 65 

BANES: See Affidavit of Defense, Neg- 
ligence, Set-off. 

Depositing money in private bank of good 
credit not negligence per se 9 

When failure of bank to collect note out of 
funds in its hands discharges endorser . 221 

When bank will not be regarded as holder 
of note for a valuable consideration. . . 298 

BONDS: See Affidavit of Defense, Ald- 
ermen and Justices of the Peace, 
Corporations, Costs, Husband and 
wife, Pipe Line Companies, Sheriff. 
BOOK-ENTRY: See Evidence. 
BOROUGHS: 

When street car company not liable to re- 
pave street under borough ordinance. . 51 

Cannot authorize laying of gas pipes in 
streets against the will of abutting prop- 
erty owners 78 

Mandamus not proper remedy to compel 
borough to remove poles erected by a 
Btreet railway company on sidewalks ; in- 
dictment would be proper remedy . . . 286 

Street car companies may erect poles by 
permission of borough authorities, and 
are not liable for damages therefor. . . 286 

Cannot compel non-resident wholesale 
confectioner to take out license in order 
to supply local dealers 242 

A farm through which the borough line 
runs should be assessed as though in the 
borough if the mansion house is within 
the limits 261, 264 

While borough authorities alone have 
power to open a public alley in a 
borough, the jurisdiction to open a 
private road or alley in such borough is 
in Quarter Sessions 850 

Act of 18P9, giving borough power to col- 
lect license tax on vehicles carrying per- 
sons or property for pay, is constitu- 

. tional, and an ordinance to that effect is 
not unreasonable; what non-residents 

can not be so taxed 859 

BURDEN OF PROOF: 

On attaching creditor to show non-resi- 
dence of defendant on motion to dissolve 
foreign attachment 177 

On trustee to prove agreement that cestuy 
que trust should collect interest from 
judgment debtor 820 

W hen on plaintiff on wan ant of attorney 
to confess judgment in a lease on for- 
feiture for breach of covenants 805 

BURGLARY: See Criminal Law. 

CAPIAS : 
The return of non est inventus applicable 
only to capias. There are several meth- 
of serving a summons on a scire facias . 220 

CAPITAL PUNISHMENT 87 

Among the Jews 810 

CASE STATED : See Poor Laws. 
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CERTIORARI: 
When not issued too late 185,187 

CHECKS: 
Check given by limited partnership must 
contain the full name of the company 
or party signing, liable individually even 
in the absence of fraud or misunderstand- 
ing 392 

CHARITY : See Legacy. 

CHARTER : See Corporations, Turn- 
pike Companies 

CITIES : See Corporations, Liquor Li- 
cense. 

COLLATERAL INHERITANCE TAX: 
See Decedents' Estates, Statute 
of Limitations. 
Legacies less than $250 liable, if estate 

greater 256, 385 

When a conveyance or release by legatee 
or devisee who is a collateral heir to 
decedent's widow will not deprive Com- 
monwealth of the collateral inheritance 
tax 384 

COMMON CARRIERS : See Railroad 

and Railway Companies. 
CONFLICT OF LAWS : See Court. 

Lex fori rather than lex loci governs where 
contract impeached for fraud, force or 

coercion 74 

CONSIDERATION: 

The existence of a debt is a good consider- 
ation for a promise to pay it 302 

CONSPIRACY : See Criminal Law. 
CONSTITUTIONAL LAW: 

Act of June 17, 1887, as to mechanecs* liens 
unconstitutional 89 

Act of April 17, 1840, against peddling 
constitutional 100 

Act of June 2, 1881, as to taxes, unconstitu- 
tional 195 

A citizen has no inherent right to sell 
liquor, and exercise of police powers 
raises no question of Federal law . . . 207 

Act of May 14, 1889, as to street-car com- 
panies, is constitutional 236 

Act of June 1, 1883, as to assessment of 
farms, is unconstitutional 261 

Power of governor to fill a vacancy by ap- 
pointment of Superintendent of Public 
Instruction during a recess of the Senate; 
effect of rejection by Senate; validity of 
acts of de facto incumbent 276 

Act of 1889, authorizing boroughs to tax 
public conveyances, is constitutional . . 359 

Construction of Article 8, Sec. 1, clause 3, 

of Constitution 400 

CONSTRUCTION: See Act op Assem- 
bly. 

Of word " property " 50,230 

Of words ,k works of necessity, " in Act of 
1794 69 

Of words " for trial " in contract .... 73 

Of word " money " in residuary clause in 
will to include real estate 143; 
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Technical rules of construction shall not 
prevail against the evideut inteution of 

the testator 153 

State has power to prohibit insurance by 
owner, but such intention will not be 

attributed to it 168 

Of words, "shall she die and leave no 

heirs " in a will 169 

Of words ** rectifiers, compounders and 

manufacturers " in Act of 1891 .... 265 
Of words, "due course of law," in will . 209 
Of words " enjoin and command " iu will. 398 
Of Art. 8, Sec. 1, clause 3, of Constitution. 400 
Of word "residence " under Constitution. 405 

CONTRACTS: See Attorney at Law, 
Conflict of Laws, Consideration, 
Employer and Employee, Execut- 
ors and Administrators, Insurance, 
landlord and tenant, presumption, 
Trusts and Trustees. 

For sale of a good-will 23 

Parties bound by provisions of an agree- 
ment signed by them without reading it. 25 

Contract for sale of coal; liability of sender 
for damages under implied warranty . . 73 

Claim against decedent's estate for work 
done in life time; when law will and 
when will not presume contract to pay; 
evidence required 161 

Contracts — Recision— Duress 207 

Promise to make an adopted shild sole heir 
on consideration of surrender by parents. 21 5 

Parol evidence not admissible to show a. 
verbal contemporaneous agreement al- 
leged to be part of a written contract 
and purposely omitted from it 341 

Parol evidence receivable only to reform 
written contract on ground of fraud ac- 
cident or mistake 341 

CONTRIBUTION: See Affidavit of De- 
fense. 

CONVEYANCE: See Deed. 

CORPORATIONS: See Railroad Com- 
panies. 

When equity cannot enjoin a corporation 
or inquire whether or not the 10 per 
cent, has been paid and tho charter pro- 
perly obtained 25 

Directors aie agents of a corporation; 
scope of their authority to bind the cor- 
poration 25 

Not necessarily fraud for a corporation to 
purchase property with capital stock of 
greater value than the property, and the 
sale will not be set aside. 25 

Liability of street car company under bor- 
ough ordinance requiring it to repair 
street 51 

When protest against application of cor- 
poration to change its name will not be 
considered, owning to laches 110 

Married women cannot act as treasurer of 

. or be incorporators of a corporation for 
profit . .111 

No change permitted in certificate of ineor- 
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poration without acknowledgment . . . 184 
When special injunction to stay proceed- 
ings on judgment confessed by a corpor- 
ation in wh'ch the defaulting city treas- 
urer is the principal stockholder, to the 
sureties on his bond will be dissolved ; 
who can and who cannot question such 
judgment ; fraud cannot be imputed to 

the sureties 290 

How proceedings by one corporation to 
condemn the property of another should 
be conducted ; court will hold under ad- 
visement application to file bond .... 300 

COSTS: See Attorney at Law, Audit, 
Criminal Law, Equity, Habitual 
Drunkard, Landlord and Tenant, 
Replevin, Trusts and trustees, 
viewers. 

What not considered as "costs." 41 

What costs should be paid by claimant 
where sheriffs appraisement is set aside 
by agreement of counsel . 41 

Witnesses will not be allowed fees, who 
have not testified to anything material . 182 

Power of court to make rules of court con- 
cerning costs 183 

Costs of audit not allowable out of fund to 
the reduction of claim of lien creditor, 
when the contest was for fraud not sup- 
ported by the evidence 195 

Wife entitled to witness fees 204 

On suit by guardian on bond of preceding 
guardian, present guardian and ward are 
not entitled to witness fees 226 

While court has no power to direct county 
to pay costs incurred in issuing and serv- 
ing defendant's subpoena, he is entitled 
to compulsory process to procure attend- 
ance of his witnesses. . 376 

COURT: See Aldermen and Justices op 
the Peace, Assignment for the 
Benefit of Creditors, Corpora- 
tions, Costs, Criminal Laws, Deced- 
ents' Estates, Election Law, Errors 
and appeal8, experiments, land- 
LORD and Tenant, Liquor License, 
Record, Roads, Rules of Court, 
tru8t8 and tru8tke8. 

Not duty of court to give binding instruc- 
tions to jury when not asked to; not 
error to make comments in answering 
points . . . 85 

Court cannot set aside sheriffs sale after 
purchaser has possession 196 

May enforce by rule agreement between 
parties to settle a suit; but its refusal to 
do so is not reviewable by the Supreme 
Court 230 

When Court will satisfy judgment, when 
award an issue, and when order perpet- 
ual stay of execution 300 

When court should not open judgment 
without hearing evidence 801 

Court will not give judgment for want of 
sufficient affidavit on a foreign judgment 
when law of other state has not been 
complied with • . »« .818 
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Power of to direct issuing and serving of 
defendant's subpoena 376 

CRIMINAL LAW. 
Married woman may give evidence against 
her husband on his trial for conspiracy 
to put her into a lunatic asylum .... 28 
When publication of a newspaper article 
does not constitute libel; privileged com- 
munications 87 

In libel cane what are questions for the 

jury and not for the court 37 

Power of jury over costs where one of two 
persons joined in an indictment is acquit- 
ted, by plea or verdict 45 

Stealing lead pipe connected with house 

not larceny 56 

Capital punishment 87 

Lifting latch is "burglary." 88 

Cheating a nickel and slot machine, not 

larceny 96 

When obtaining goods by artifice is larceny. 209 

Larceny from one intoxicated 224 

Conviction may be reversed for expressions 

of opinion by attorney 232 

Disturbing public worship in North Caro- . 

Una . . . .* 240 

When indictment for " wilful trespass " 
under Act of June 8, 1881, will be 

quashed 267 

An odd defence in slander case 304 

Capital punishment among the Jews . . . 310 
How a counterfeiter was acquitted by his 

attorney 320 

Pecuniary punishment of crime . • . . .386 
What evidence should be admitted iu as- 
sault and battery ; what questions for 
jury 397 

CRUELTY TO ANIMALS: 

Not cruelty to animals to shoot pigeons 

liberated from trap 126 

CUSTOM : 

When evidence of custom admissible . . . 369 

DAMAGES : See Assignment for the 
Benefit of Creditors, Boroughs, 
Contracts, Employer and Employee, 
Landlord and Tenant, Maxims, Pipe 
Lin* Companies, Railroad Compa- 
nies, Seduction, Statement, View- 
ers, Water-right. 
When too remote to be recoverable . . 82, 861* 
Allowable for cloak lost while trying on 
suit in a store *. . .120 

DECEDENTS' ESTATES : See Attorney 
at Law, Collateral Inheritance 
Tax, Contract, Executors and Ad- 
ministrators, Married Women. 

When finding of inquisition to ascertain 
widow's dower will not be set aside 
where no fraud 17 

Standing of executor as claimant of bonds 
left by decedent 18 

Widow's election ; nature of ; when takes , , 
effect ; formal writing not necessary . . 2$ 

When widow presumed to have relin- 
quished her dower rights on sale of land 88 
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Widow entitled to exemption out of goods 
levied on by sheriff 69 

When statute of limitation does not apply. 175 

Where an illegitimate dies intestate with- 
out issue or known kin, except a brother 
who is a legitimate son of the same 
mother, the intestate's widow takes the 
estate 197 

Distribution to children and grandchildren 
of deceased brothers and sisters of intes- 
tate : when per stirpes and when per 
capita 287 

When claim of son against father's estate 
for boarding, will be allowed 805 

When claimant's witness fees allowable out 
of estate 305 

When funds insufficient to pay both lega- 
cies and widow's share, she having re- 
fused to take under will, the legacies and 
devises relinquished by her will go to 
compensate the devisees and legatees 
disappointed by her action 321 

The funds being insufficient to make whole 
both devisees and legatees, neither will 
be preferred, the will having shown no 
preference 321 

The pro rata amount set aside to compen- 
sate devisees for the widow's dower in 
the land devised, will be invested by exe- 
cutor and the interest paid to them ; the 
collateral inheritance tax should be de- 
ducted from this amount 821 

Claim for rent against estate; when not al- 
lowable 321 

Claim for services in managing farms of 
decedent ; when not allowable .... 321 

When a testator has bought a farm at an 
O. C. sale, the amount of the widow's 
statutory dower after payment of debts 
remaining charged thereon in his deed, 
and in his will devised the farm without 
specifying whether or not the devisees 
should take subject to said dower charge, 
the court has no jurisdiction on the death 
of the widow to make absolute a rule 
on the testator's executor at the instance 
of the devisees to pay said dower out of 
the personal funds of his estate, and so 
decree 377 

Such a decree is not within the provision of 
the Act of 1886 ; what that act refers to. 377 

DECREE : See Decedents' Estates. 
DEED: See Collateral Inheiutanct 
Tax, Decedents' Estates, Sheriff. 
Bona fide purchaser takes perfect title 
where deed to prior grantee was not re- 
corded through neglect of Registrar . .112 
Where subrogation will not be allowed for 
payments of purchase money charged in 

deed 145 

DEMURRER : See Equity. 
A demurrer on the ground that the writ 
was issued in trespass and the statement 
filed in assumpsit will not be sustained. 317 
DEPOSITIONS: 
May be read in evidence without showing 
attempt to serve subpoena 182 
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DEVISEES : See Auditor, Collateral In- 
heritance Tax, Decedents' Estates, 
Wills. 

DISTRESS : See Landlord and Tenant. 

DISTURBING PUBLIC WORSHIP : See 

Criminal Law. 
DIVORCE : 
Jurisdiction when marriage contracted out 
of the state and respondent never had a 

domicile within it 74 

Mere inquiry, as to existence of marriage 
does not raise question of domiciliary 

rights 74 

What not sufficient evidence to justify de- 
vorce for adultery 117 

DOWER : See Assignment for the Bknr- 
fit of Creditors. Attorney at Law, 
Audit, Decedents' Estates. 
DURESS : 
Money obtained under duress of threats . 108 
Contracts — Recision — Duress ...... .207 

ELECTION LAWS : 

Court may order names to be placed on the 
list of voters by the assessor, but this 
must be done two months before the 
election to confer right to vote . . . . 253 

Lawyer living elsewhere not entitled to 
vote iu ward in which his office is situ- 
ated 405 

EMINENT DOMAIN: See Turnpike 

Companies. 
EMPLOYER AND EMPLOYEE : 

Duty of; when employer liable and when 
not liable for injury to employee .... 93 

Negligent and unskilful work causing 
damage is a breach of contract and is a 
good defence to a suit for .wages ... 308 
EQUITY: See Injunction, Orphans' 
Court. 

When demurrer sufficiently specific under 
rules of court 25 

When cannot inquire whether charter of a 
corporation was properly obtained . . 25 

Cannot eujoin imitation of Cigar makers' 
Union label 32, 361 

Court will not confer on examiner power 
to admit or exclude testimony .... 98 

When costs of appeal to supreme court on 
interlocutory decree do not abide the 
final event of the suit 105 

Production of defendant's books before 
master on bill for account ; for what pur- 
pose allowable 113 

Will not prevent imitation of unpatented 
articles unless attempt made to deceive 

the public 151 

ERRORS AND APPEALS: See Alder- 
men AND JUSTICE8 OF THE PEACE, 

Court, Equity, Landlord and Ten- 
ant, Roads. 
Exception must be taken to the refusal of 
the court below to strike off,a non-suit, 
or Supreme Court will not consider it, as 
it will have no evidence before it ; use of 
exception + + .56 
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^Exception to report of viewers alleging 
excessive damages awarded will not be 
considered by the court, as the proper 
practice would have been to have taken 
an appeal 57 

Not error for trial judjre to make com- 
ments in answering points 85 

Exceptions to charge of court below can- 
not be considered where the charge was 
not written and does not appear on the 
record 397 

When it is error to adroit evidence of a 
conversation occurring more than six 
years before suit was brought 401 

EVIDENCE: See Contracts, Costs, 
Courts, Criminal Law, Custom, De- 
positions, Divorce, Executors and 
Administrators, Foreign Attach- 
ment, HU8BAND AND WlPB, MARRIED 

Women, New Trial, Railroad Com- 
panies, Statute op Limitations, 
Trusts and Trustees, Wills. 

Supreme court has no evidence before it 
where no exception was taken to refusal 
of court below to strike off non-suit. . . 56 

Testimony of relatives hostile to a branch 
of the family not receivable in questions 
of pedigree and legitimacy affecting that 
branch 310 

IVhen evidence of conversation occurring 
more thau *ix years before the bringing 
of the suit is inadmissible 400 

Decedents' son is competent in a suit 
brought by the administrator to prove 
book entry in his father's hand-writing. 400 

"When a son of a decedent in incompetent 
to testify in a suit brought against his 
father's estate, although he has assigned 
his interest therein, nor should the as- 
signment be admitted in evidence . . . 400 

What is not such an original book enfcry as 

could be given in evidence 400 

EXCEPTIONS: See Account, Errors 

and Appeals, Roads. 
EXECUTION: See Aldermen and Jus- 
tices op tue Peace, Court, Re- 
plevin, Sheriff. 

When will be set aside on certiorari issued 
within twenty days after execution was 
issued, but more thau tweuty days after 
judgment '. 137 

When proceeds of execution against per- 
sonal property will not be ordered into 
court 230 

When execution on note will be set aside 
for alteration 274, 374 

Where on execution a life-estate is levied 
on, which is appraised at less than $300, 
on defendant claiming exemption a writ 
to sequester the rents, issues and profits 
of the property will not be granted . . 415 

EXECUTOR8 AND ADMINISTRATORS : 
See Afpidatit of Defense, Audit, 
Decedents' Estates, Statuteb of 
Limitations, Trusts and Trustees. 

Executor has no standing as a claimant of 
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bonds left by decedent on the distribu- 
tion, but has on exceptions filed to his ac- 
count 18 

Proper method for claimant to recover 
securities embraced in executor's ac- 
count as belonging to estate 62 

Rule on executor to set aside widow's ex- 
emption will be kept open until it can bo 
ascertained if any property within state 
in bis control 93 

When note by executor to creditor of es- 
tate not good 99 

When court will order executor to pay 
over to legatees funds in his hands . . 129 

Where a man signs a note payable " sixty 
days after death" his executors must 
pay it 29ft 

What commission not allowable 297 

Executor who commingles estate money 
with his own is liable for interest, and 
also for interest on judgment against 
him to decedent; interest due from con- 
firmation absolutely of account to date 
of filing of auditor's report 866 

Accountant may be examined as to his dis- 
position of the balance shown in ac- 
count 856 

Purchase money due on land contract may 
be paid by decedent's representative at 
his discretion 867 

Administrators personally liable to heirs 
for rents collected, and such funds can- 
not bo paid out or settled for in account, 
even between widow, administrator and 
one child 867 

EXEMPTION : See Assignment for thb 
Benefit of Creditors, Attachment, 
Execution. 

EXECUTION : See Mechanic's Lien, 
Widow. 

EXPERIMENTS. 

Experiments in court 68 

FARMS : See Decedents' Estates. 
FEES: See Attorney at Law, Costs. 
FENCES : 
Every man must keep his cattle within his 
own close, and plaintiff's field need not be 
inclosed to maintain an action of tres- 
pass 245 

FOREIGN ATTACHMENT : 
Attaching creditor must show foreign resi- 
dence ; what evidence does not show 
foreign residence 177 

FRAUD : See Check, Conflict of Laws, 
Contracts, Corporations, Costs, De- 
cedents' Estates, Insurance, Judg- 
ment, Landlord and Tenant. 

GOOD WILL : 
Contracts for sale of 28 

GUARDIAN AND WARD: See Costs, 
Husband and Wife. 
Duty of guardian to file an account not- 
withstanding agreement with wards, 
when citation issued by wards within a 
reasonable time after majority 52 
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HABITUAL DRUNKARD: 

Where jury disagree on inquest, another in- 
quest will be issued on the original peti- 
tion and all costs will abide the second 
inquest 233 

HEIRS: See Executors and Administra- 
tors. 
HIGHWAYS: See Roads. 

HUSBAND AND WIFE: See Married 
Women, Mechanics' Liens, Railroad 
Companies. 

What constitutes marriage 61 

Husband's denials of marriage in absence 
of wife inadismissiblc 61 

When wife cannot recover from estate of 
husband rents she allowed him to receive 
from her separate estate 121 

When wife will not be subrogated to hus- 
band's securities for debts she has volun- 
tarily paid 145 

Wife entitled to witness fees 2()4 

Liability of a husband for professional 
services rendered by his wife's attorney. 271 

Where husband being wife's guardian re- 
ceived money for her, he received it as 
her agent and the sureties on his bond 
not liable 306 

ILLEGITIMATE CHILDREN : See Wills. 

INDICTMENT : See Boroughs, Criminal 

Law. 
INSURANCE: 

The Act of April 26, 1887, does not apply 
to owners making contract of insurance 
but only to agents 168 

Policy of life insuiauce in a man's own 
name is a chose in action, and liable for 
his deUts as fct property;" assignment of 
such a policy to daughter a fraud on 
creditors as without an express contract 
for hire with her father it was without 
consideration 250 

Wheu fi. fa. to collect assessments of 
mutual fire insurance company will be 
set aside, neither record nor affidavit 
showing compliance with the Act of 
1838 • 290 

Sun-stroke not an accident within meaning 

of accident policy 304 

INTERPLEADER: See Sheriff. 

INJUNCTIONS: 8ee Corporations, Nuis- 
ance, Trade Marks, Maxims, Turn- 
pikk Companies. - 
A chancellor will not enjoin every wrong. 361 
INSOLVENT LAW : See Set off. 
INTEREST: 8ee Assignment for the 
Benefit of Creditohs, Burden of 
Proof, Executors and Administra- 
tors, Judgment. 
Liability of party lending money to an- 
other and taking a share in profits in 
lieu of interest ............ 107 

INTER-STATE COMMERCE ; 
What is not. , 100 
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JUDGMENT: See Affidavit of De- 
fense, Aldermen and Justices of 
the Peace, Court, Execution. Land- 
lord and Tenant, Married Women, 
Promissory Notes, Satisfaction. 
Trusts and Trustees, Warrants of 
Arrest. 

When interest not included in last »«. fa. 
what interest allowable in absence of tes- 
timony 97 

Rule to strike off judgment, when resisted, 
must bo supported by depositions ; at- 
torney 'k affidavit insufficient 115 

When judgment entered on judgment note 
will be opened and executiou set aside 
for alteration 274, 374 

When should not be opened, except for 
fraud ; when may be opened 302 

Executor of 'debtor may confess a judg- 
ment against which the statute has run .302 

JURISDICTION: See Aldermen and 
Justices of the Peace, Assignment, 
for the Benefit of Creditors, 
Court, Decedents' Estates. Divorce, 
Equity, Roads, Streets and High- 
ways. 
Where venue has been changed the new 
court has complete jurisdiction, and 
further proceedings in the original court 
are void 6$ 

JURY : 8ee Court, Habitual Drunkard, 
Landlord and Tenant, Sunday Laws, 
Criminal Laws. 

Misconduct of jurors 14 

What questions for jury in criminal libel . 37 

Disqualification of grand and petit jurors. 231 

Whether holder of current negotiable 

paper took it with or without notice of 

defenses between prior parties, is for 

jury 298 

Questions for, in assault and battery . . 397 

KIN: See Decedent's Estates. 

LABOR : 
When labor organizations and when is not 
unlawful • 254 

LACHES: See Aldermen and Justices of 
the Peace, Corporation, Errors and 
Appeals; Guardian and Ward, 
Trusts and Trustees, Turnpike Cos. 

LANDLORD AND TENANT: 

Distress for reut, when a waiver of for- 
feiture 47 

On appeal from alderman's judgment in 
proceedings to recover possession, what 
bail and what affidavit sufficient . ... 49- 

Goods for sale on commission in possession 
of tenant, not liable to distress for rent .341 

Value of the goods the measure of dam- 
ages for unlawful distraint 341 

When oral promise by third person to pay 
accruing rent to landlord void under 
statute of frauds 88fr 

On warrant of attorney to confess judg- 
ment in a lease, on forfeiture for breach 
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of covenants, the burden of proofs is on 
plaintiff Where facts alleged are denied, 
and court should open the judgment ana 
submit the facts to a jury 899 

LARCENY: See Criminal Law. 
LEA8E: See Sheriff, Landlord and 

Tenant. 
LAWYERS: See Attorney at Law. 
LEGACY : See Decedents' Estates, Exe- 
cutors and Administrators, Wills, 
Collateral Inheritance Tax. 

Bequest of income carries fund 129 

When provision for accumulation in gift to 

charity not void 188 

When previous advancements not men- 
tioned in will cannot be deducted from 
legacies notwithstanding verbal declar- 
ations 217 

LIBEL: See Criminal Law. 
LICENSE: See Liquor License. 
LIEN: See Costs, Married Women Me- 
chanic's Liens, Taxes. 
LIFE ESTATE: See Execution. 
LIMITED PARTNERSHIP ASSOCIATION : 

See Check. 
LIMITATIONS : See Statute of Limita- 
tions. 
LIQUOR : See Liquor Licenses. 
Sold in private clubs ; when a nuisance 

under prohibition lav. s 55 

Liquor dealers not liable to pay state mer- 
cantile tax 274 

LIQUOR LICENSES : 

Fee $300 in cities of less than 100,000 in- 
habitants which have not accepted the 

provisions of the Act of 1874 106 

Discretion of court and its duties and re- 
sponsibilities in granting licenses. . . . 139 
A citizen has no inherent right to sell liquor, 
and the exercise of police powers raises 

no question of federal law 207 

Act of 1891 creates no new classes of liquor 
dealers ; who are wholesale dealers, 
brewers, distillers, rectifiers, com- 
pounders and manufactures, and their 
duties and liabilities under the Act of 

1891 265 

Power of court to refuse wholesale 
* licenses; when mandamus will not lie . 407 

LUNATIC8 : See Poor Laws. 
MANDAMUS: 

When will not lie 236, 407 

MARRIED WOMEN: See Assignment 
for the Benefit of Creditors, Hus- 
band and Wife, Mechanic's Lien. 

May testify on trial of husband for con- 
spiracy to put her Into an insane asylum 28 

When husband not liable for necessities 
sold to his wife whom the merchant 
knew to be living separate from him . 25 

Cannot act as treasurer of or incorporator 
of a corporation for profit Ill 

Judgment against, must show her liability 198 



PAGK 

Judgment against married woman void 
only against her and cannot be contested 
by subsequent lien creditor 22(X 

Judgment entered on wan-ant of attorney 
which does not show on the record the 
coverture of the defendant will not.be 
stricken off when evidence shows her 
liability on the note 227 

When judgment note was signed by hns- 
band and wife, the judgment will be 
stricken off against wife 305 

What is a reasonably necessary improve- 
ment on a married woman's separate 
property so as to bind her and sustain a 
mechanic's lien 35$ 

Auditor distributing proceeds of real estate 
of decedent married women can only con- 
sider claims of claimants through her, and 
cannot decide whether or not the pro- 
perty Was hers 35$ 

When judgment entered on judgment note 
of married women will be strickeu off 
for material alteration 374 

Judgment of, not void but voidable . . . 401 

When judgment of, will be sustained . . 401 

MAXIMS : 
Application of maxim "Sic utere tuo ut 
alien um non laedas" ., 119- 

MECHANICS' LIENS: 

When notice of intention to file a lien on 
leasehold property under Act of 1887 
too late 80 

Act of June 17th, 1887 being unconstitu- 
tional, no notice as therein required is 
necessary 89> 

Defective lien may be withdrawn within 
six months and another filed without 
notice or consent, although this is not 
good practice 89' 

Assignor for the benefit of creditors not 
entitled to exemption in preference to 
mechanic's lien creditor 89 

When lien allowable on buildings erected 
on wife's property by direction of hus- 
band without wife's writteu cousent . . 89 

What not sufficient affidavit of defeuse to 
mechanic's lien, want of notice, what 
work necessarily incident 98 

MONEY: 

Wheu not "property. " 50- 

MORTGAGE: See Audit. 
NEGLIGENCE: See Banks, Contracts, 
Trusts and Trustees, Employer and 
Employee, Railroad Companies, 
Sheriff, Telegraph Companies. 
NEW TRIAL: See Roads, Streets and 
Highways. 

When will not be granted 74 

When new trial allowable on newly discov- 
ered evidence 224 

NEWSPAPERS : 

Erroneous views of in Kemmler case . . . 10O 
NON-SUIT: See Errors and Appeals, 

Railroad Companies, 
NOTES: See Promissory Notes. 
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NOTICE: See Aldermen and Justices op 
the Peace, Assignment fob tbe 
benefit op Creditors, Jury, Mechan- 
ic's Lien, Sheriff. 
When notice of inquisition in partition in 
O. C. not in time 205 

NUISANCE: See Liquor. 
Abatement of, riglitb and liabilities of one 

who abates 16 

When labor organization may be enjoined 

as a nuisance 254 

OFFICE : See Constitutional Law. . . 270 
ORPHANS' COURT: See Decedents' 

E8TATE8. 

When notice of inquisition in partition 
proceedings not in time 205 

When partition proceedings will be set 
aside on answer of heirs 205 

Power of over its decrees 241 

Not bound by rigid rules of equity prac- 
tice 241 

PARENT AND CHILD: See Decedents' 

E8TATE8, IN8UBANCE, SEDUCTION, LEG- 
ACY, Wills. 
Promise to make child sole heir in consid- 
eration of surrender by parents .... 215 

PARTNERSHIP : 8ee Interest, Checks. 

What will not constitute a partnership as 

to third parties ; unauthorized use of 

name ; liability on notes 257 

PATENTS : 

Equity will not prevent imitation of un- 
patented articles unless buyers are de- 
ceived 151 

PARTY WALL8 : 

Rights of owners 127 

•PEDLARS: 

Law against peddling constitutional and 
not an in f ring men t of the interstate com- 
merce act 160 

PENSIONS: See Poob Laws. 

PIPE LINE COMPANIES : 

When report of viewers assessing damages 
against sufficiently specific 339 

Petition for view em to assess damages 
should describe land , have draft attached, 
and should not show amount of com- 
panies' bond 339 

"PLEADINGS : See Pbactice. 

POOR LAWS: 

Pension money may be seized by the credi- 
tors of a lunatic after it is in the hands 
of his committee 1 

Poor directors are entitled to reimburse- 
ment for tbe cost of maintaining a luna- 
tic for six years prior to the filing of the 
case stated, out of pension money re- 
ceived by his committee from the govern- 
ment 1 

While the proper procedure to procure re- 
imbursement in such case would be by 
application for order, assumpsit would 
probably lie 1 
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PRACTICE: 8ee Affidavit of Defense, 
Corporations, Equity, Ebrobs and 
Appeals, Execution, Executors and 
Administrators, Mechanics' Liens, 
Orphans' Court, Poor Laws, Records, 
Roads, Streets and Highways, State- 
ments. 

PRESUMPTION : See Railroad Com- 
panies. 
Of payment after twenty years as a de- 
fense 116 

Of implied promise to pay rent; what 

rebuts 321 

Law presumes settlements to have in- 
cluded all that was due 321 

PROCEDURE: See Practice. 

PROMIS80RY NOTES: See Aldermen 
and Justices of the Peack, Banks, 
Executors and Administrators, 
Judgment, Jury, Married Women, 
Partnership, Sales, Set-off, Stat- 
ute of Limitations. 

QUARTER 8E8SIONS: See Liquor Li- 
censes, Roads, Streets and High- 
ways. 

What necessary to give court jurisdiction 
in " wilful trespass " under Act of June 
8, 1881 267 

RAILROAD AND RAILWAY COMPAN- 
IES : See Boroughs. 

Liability of common carriers for loss of 
baggage ; what is baggage 71 

Liability of sleeping oar companies . . .151 

Liability of common carriers 150 

Liability of, for injury to passengers from 
unknown causes 1P0 

Liability of, for injury to the unborn . . 247 

When safety gates an unlawful obstruc- 
tion of street and company guilty of 
negligence and liable for damages for ac- 
cident caused thereby 286 

When evidence that whistle was not 
blown or bell rung is more than mere 
negative testimony 288 

When plaintiff will be non-suited for not 
having stopped, looked and listened 
near enough to the track at grade cross- 
ing, in suit for damages for accident . . 337 

Right of husband to sue for injury to wife 851 
RELEASE : See Collateral In he hi- 

tanceTax. 
REMINISCENCES : 

Of Rufus Choate 300 

REAL PROPERTY: 

Rights of owner 127 

RECORDS: See Aldermen and Justices 
of the Peace, Errors and Appeals, 
Insurance, Married Women. 

Effect on record of exception to oourts' 
rulings 56 

Notes of trial not part of record . \ . . . 56 

An order of court with notice to defendants 
is the proper way for plaintiff to amend 
a record; if done by mere suggestion, 
original record must support execution. 406 
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REPLEVIN: See Taxes, Sales. 
RENT: See Execution, Executors and 
Administrators. Husband and Wife, 
Landlord and Tenant, Presumption, 
Sheriff. 
ROADS, STREETS AND HIGHWAYS. 
See Borouoh8, Railroad Companies. 

Viewers appointed to estimate damages for 
change of grade, not entitled to mileage. 40 

When objection to viewer on ground of 
relationship too late 76 

When exceptions denying the necessity of * 
a road will be dismissed 76 

Report of viewers will be set aside where 
court did not fix width of road . . . 153 

When goods seized by a constable under a 
justice's execution were replevied by the 
sheriff, treble costs will be awarded to 
the constable 225 

Where township supervisors have been 
ordered to open a road they cannot re- 
fuse to do so 295 

When objection to viewers too late; con- 
firmation of report of jury sufficiently 
authenticated by the signature of an as- 
sociate judge 801 

Appeal by a widow from damages for 
opening street awarded to widow, when 

new trial will be granted 315 

RULES: See Court, Decedents' Estates, 
Executors and Administrators* 

Where resisted must be supported by de- 
positions; mere affidavit of attorney in- 
efficient 114 

RULES OP COURT: 

Power of court to make 188 

SALES : See Assignment for the Bene- 
fit of Creditors, Decedents' Es- 
tates, Sheriff, Warranty. 

When sale of property to a corporation for 
its capital stock will not be set aside . 25 

Rescision of sale ; tender back of part of 
sum received on account of price . . . 272 

Tobacco sampler's tag on tobacco is a war- 
ranty by him which enures to the bene- 
fit of subsequent purchasers ; when evi- 
dence of custom of trade admissible . . 869 
SATISFACTION : 

When defendant may compel plaintiff to 

euter satisfaction 800 

SEAL: 

When ("L. 8.") not a seal 183 

SEDUCTION: 

Old colonial law in New Jersey 56 

In an action by a father to recover dam- 
ages for the seduction of his daughter, 
the Statute of Limitations held to run 
from the act of seduction and not from 
the birth of the child 379 

What do not (rive cause of action and what 
is the principal feature in giving 

damages 879 

SET-OFF : 

When deposit can be set off against note 
in insolvent bauk . 116 
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8EQUE8TRATION : See Execution, Ex- 
ecutors AND AnMINI8TRATORS. 

SHERIFF: See Costs, Replevin, Wid- 
ows. 

May reimburse himself for expenses in- 
curred in keeping a horse levied on dur- 
ing the pendency of an interpleader suit, 
out of other personalty ; such expenses 
not costs 41 

Sheriff's sale on lev. fa. must be advertised 
once a week forth -ee weeks 44 

Plaintiff in interpleader who has thriven 
bond, alone haa right to possem* aud re- 
move the property 179 

Purchaser at sheriffs wile need not pay 
county tax assessed against real estate . 194 

Court cannot set aside frheriflPs sale after 
deed acknowledged and delivered and 
purchaser has possession 197 

Duties of sheriff and claimant in inter- 
pleader under rules of court 201 

When defendant in execution is lessor on 
an outstanding lease, on sheriff's sale of 
the real estate purchaser is entitled to 
rent subsequent to delivery of sheriff's 
deed 234 

When award in partition to purchaser 
of purpart at sheriff's sale will be revoked 
by the court, said sale having been set 
aside • .241 

Sheriffs sale of real estate will not be set 
aside for mere inadequacy of price ; 
what are not sufficient reasons for set- 
ting sale aside 286 

What not sufficient roisdiscription to war- 
rant setting aside sheriffs sale of real 

estate 289 

SIGNATURE: See Check, Wills. 
SLANDER : See Criminal Law. 

SLEEPING CAR COMPANIES: See 

Railroad Companies. 
STATEMENTS : 
What need and what need not contain, in 

action for damages for personal injuries 866 

STATUTE OF FRAUDS : See Landlord 

and Tenant. 
STATUTE OF LIMITATIONS : See Poor 
Laws, Seduction. 

To toll statute by evidence of payment, it 
must be proven unequivocally that the 
payment was made on the claims in suit. 161 

Allowance by an auditor of a dividend out 
of an assigned estate on a note of the as- 
signor does not toll the statute . • . .161 

When does not prevent deduction from 
son's share In a decedent's estate of the 
amount of a note paid by administrator 
on which the father was security . . .175 

Does not prevent the collection of collat- 
eral inheritance tax 213 

Does not extinguish debt, but merely 
takes away right of action 802 

Executor of debtor may confess a -judg- 
ment against which the statute has run. 802 

When court should not open judgment to 
let in defense of statute 803 
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Begins to run from time when the legal in- 
jury accruse r ..... •. 65 

What acknowlegment of debt insufficient 
to toll statute 409 

Evidence of admission of debt more than 
six years before the bringing of suit, in- 
admissible . . 409 

STRAYS : See Fences. 

Act of 1705 as to stray hogs still in force . 85 

8TREETS: See Roads, Streets and 
Highways. 

8TRIKES : See Labor. 
SUBROGATION : 
Will not be decreed in favor of mere volun- 
teer to the prejudice of an innocent third 

party 145 

SUBPOENA: See Costs. 

SUMMONS : See Aldermen and Justices 

of the Peace, Capias. 
SUNDAY LAWS: 
Pumping oil well a "work of necessity" 

under Act of 1794 69 

Shaving by barber in shop not allowable 

under Act of 1794 119 

Persons charged with violating Act of 1794 
may be tried before a magistrate and 

without a jury 119 

Better than a Sunday law . . . . . . . .811 

SUPERINTENDENT OF PUBLIC IN- 
STRUCTION: See Constitutional 
Law. 

SUPERSEDEAS : 8ee Venue. 

SURETYSHIP : See Affidavit of De- 
fense, Banks, Corporations, Hus- 
band and Wife, Statute of Limita- 
tions. 

TAXES AND TAXATION : See Boroughs, 
Collateral Inheritance Tax, Li- 
quor, Statute of Limitations. 

How collectors can collect tax 83 

Replevin will not lie for corn levied on by 
tax collector, a suit in trespass being the 
proper remedy where the legality of the 

tax is questioned 83 

County taxes assessed againct real estate 
not a preferred lien thereon 195 

TELEGRAPH COMPANIES: 
Liability of, for errors in sending and de- 
livering messages . . 230 

TENDER: See Sale. 
TOBACCO : See Sale. 

TOWNSHIPS: See Boroughs, Roads, 
Streets and Highways. 

TRADE MARK8 : 
Cigarmakers' Union labels not trade mark, 
and a court of equity cannot enjoin a 
counterfeit imitation thereof; only man- 
ufacturers or dealers entitled to trade 
marks 82, 861 

TRANSCRIPTS: See Aldermen and Just- 
ices of the Peace. . 
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TRESPASS: See Criminal Law, Fences, 
To maintain action plaintiff must have 
actual possession or right to immediate 
possession • 170, 181 

TRUSTS AND TRUSTEES: See Wills. 

When trust created by will will be sus- 
tained against creditors of cestuy que 
trust 81, 153 

What evidence necessary to establish a re- 
sulting trust from the payment of pur- 
chase money 14$ 

When executor and trustee liable for 
trust money lost through investment in 
judgmeut by order of court 329 

Burden of proof on trustee to show agree- 
ment that eeslin que trust should collect- 
interest from judgment debtor 329 

When costs of audit divided between 
trustee and cestui que trust, latter being 

guilty of laches 329 

TURNPIKE COMPANIES. 

Power of to construct turnpike on public 
road under charters; laches; injunction; 

irreparable injury 385 

VENDOR AND VENDEE : See Assign- 
ment for the Benefit of Creditors, 
Contracts, Married Women. 
VENUE : 

Where venue has been changed this is a 
supersedeas and the former court cannot 
consider a rule to make a new change of 

venue 6? 

VERDICT : 

When court will not set aside 73 

Agreement to abide by decision of ma- 
jority 143 

VIEWERS: See Roads, Streets and 
Highways, Pipe Line Companies. 

When general submission to viewers not 
named is revocable 51 

When report of viewers to assess damages 
for land taken by a railroad company 
will be set aside as defective 57 

When exception to amount of damages 
will not be reconsidered 5T 

When, under an alias view, plaintiff is 
awarded more damages than first re- 
port, which was defective, allowed him, 
defendant must pay costs of both views ; 
what items of costs are proper 59 

WAGES: See Employer and Employee, 
Wills. 
When not preferred to claim for exemp- 
tion 181 

WARRANT OF ARREST : 
Money not " property " under Act of 1842, 
there being no averment in plaintiff's affi- 
davit that he had obtained judgment 
against defendant for the amount of the 
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